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Wells Fargo, and Hyundai. He has extensive trial and arbitration
experience in numerous practice areas, including the life
sciences.

Before entering private practice, Alex worked at the U.S. Court
of Appeals for the District of Columbia Circuit. Alex received his
law degree from the University of Southern California. Prior to
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This program is intended for informational and CLE
purposes only. Nothing should be taken as legal advice no
does it relate to any aspect of a client matter that may be
considered privileged or confidential
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EMC Corp. v. Kempel, 14 Mass. L. Rptr. 131
(Mass. 2001) (unpublished)

* Preliminary injunction under employment agreement

= The defendant left his position as a general manager of the plaintiff’s IT department to begin his own corﬁpany as
chairman and CEO of an IT company developing the same kinds of data storage software applications that the emplo
was marketing.

= The employment agreement prohibited the employee from “directly or indirectly compet[ing] with the Company i

8 any manner, including but not limited to directly or indirectly developing, producing, marketing, soliciting or sellin;
\ products or services being developed, marketed or sold by the Company as of the date of your termination.” /d. at

= The employee argued that he had not violated the provision because he did not personally know about any products a
the plaintiff’s company that competed with those of his new company.
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EMC Corp. v. Kempel, 14 Mass. L. Rptr. 131
(Mass. 2001) (unpublished)

* Preliminary injunction under employment agreement

= In granting a preliminary injunction, the court rejected the employee’s argument explaining that (i)
what mattered was what the competing company did, not what the employee did at his former
company; and (11) the word “developing” meant it was not necessary for the plaintiff to show that the
employee’s new company had a competing product fully developed or ready for sale.

= The fact that the new company was starting to develop competing products was sufficient to violate the
exclusivity provision. Since he was the CEO of the new company, he 1s charged with developing all its
products. But this provision is risky whatever his role because he may not have known what his prior
employer was developing. It’s a strict liability provision.
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Medicalgorithmics S.A. v. AMI Monitoring, Inc.,
2016 WL 4401038 (Del. Ch. Aug. 18, 2016)

* 'Bench trial regarding breach of license agreement

* The defendant had an exclusive license to market and distribute the
plaintiff’s cardiac monitoring medical devices. During the term of the
license, the defendant could not “seek, develop, engage, promote or
market any technology to replace Supplier’s products or services.”

% * But the defendant became involved in pre-development negotiations to
own and market a product that would compete with plaintiff.
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Medicalgorithmics S.A. v. AMI Monitoring, Inc.,
2016 WL 4401038 (Del. Ch. Aug. 18, 2016)

* Bench trial regarding breach of license agreement

= The defendant argued that the exclusivity provision only
meant it could not market or take steps to market a
competing product, and that no breach could occur as

\ lo?g as the product was not yet fully developed or for
\ sale.

= The trial court rejected the defendant’s argument.
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Medicalgorithmics S.A. v. AMI Monitoring, Inc.,
2016 WL 4401038 (Del. Ch. Aug. 18, 2016)

* Bench trial regarding breach of license agreement:

“I'T]he plain meaning of ‘seeking’ or ‘developing’ a replacement
product does not require that a replacement product must be ready
, for use.” Id. at *19. The expansive contractual language did “not
\ | require a landmark to occur, such as the successful creation of a
replacement product or the sale of such a replacement, but is
designed instead to ensure that ‘there can be no running start’
for [Defendant] to begin work on replacement.” /d.
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Medicalgorithmics S.A. v. AMI Monitoring, Inc.,
2016 WL 4401038 (Del. Ch. Aug. 18, 2016)

* Bench trial regarding breach of license agreement

The Court found that, even with the lack of a product for sale, the
defendant had sought to “develop” a competing product by (1)
discussing the replacement product, (11) visiting production
facilities, (111) referencing an interest in developing its own
. competing products, (iv) drafting a letter of intent to discuss a
| joint venture for the competing product, and (v) preparing an
outline of that proposed joint venture.
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Case Example #3 (California State Court)

* Jury trial regarding breach of exclusive consulting contract

 The contract stated that, without a waiver, during the
term of the Agreement, the advisor couldn’t “directly or
indirectly (1) provide any services in the Field of Interest
to any other business or commercial entity or (11)
participate in the formation of any business or

\ commercial entity in the Field of Interest.”

* The contract also included an “Exclusivity Waiver
Form.”
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Case Example #3 (California State Court)

* Jury trial regarding breach of exclusive consulting contract
* The advisor’s position was that the contract language did not “require
the submission of an exclusivity waiver request before a competitor 1s
ready to begin developing and commercializing the technology.”

| * But the Court construed the contractual duty to provide the Exclusivity
\ | Waiver Form to apply “if the [Advisor] planned to provide services to
or otherwise participate in any other company in the Field of
Interest.” (emphasis added). This construction of the contractual duty
was to be provided to the jury.




Best Practices for Obligor |
e Key takeaways: ‘f’i
* Restrictive activity covenants are often broad and vague.

* Restrictive activity covenants may have strict liability provisions.
 Restrictive activity covenants may not have a bright line test for when a violation occurs.

'+ Best practices:

~
[ ]

‘ Seek to clarify restrictive covenants, including as to well-defined field.

Seek to define or limit as to specific products or services.

Avoid strict liability provisions when knowledge is incomplete.

Seek to define prohibited conduct based on “landmarks” that have specific, clear meanings.

Require prior notice and approval.

Center for Law

Bﬁl‘kd@y & Technology

Where Law Meets Innovation



Tort Liability for Breaches of Exclusmty
Provisions?

.
~

o
* Make sure your assessment of total liability accounts for business torts | e
* Tech companies should consider the interplay between contractual duties and other types’

of duties, like common-law tort duties.

* This includes accounting for fiduciary duties and the common-law duty to disclose in
contractual relationships.

| It may often be the case that a consultant who breaches a contract 1s liable not just for
violating exclusivity and disclosure obligations but also for business torts outside the
contract—which may raise the prospect of separate tort damages including punitive
damages.
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The Economic Loss Rule

q

* What limits tort liability regarding contractual duties?

* The economic loss rule 1s what “prevents the law of contract and the law of tort from \
dissolving one into the other.” Sheen v. Wells Fargo Bank, N.A., 12 Cal. 5th 905 922
(2022). /\

* The basic rule 1s that a plaintiff cannot recover tort damages for “purely economic
losses”—i.e., financial harm without physical or property damage. In other words,
contractual duties can eliminate certain categories of tort liability.

* This rule means that parties to a contract cannot seek damages for purely economic losses
under the contract unless they “can demonstrate harm above and beyond a broken
contractual promise.” Robinson Helicopter v. Dana Corp., 34 Cal. 4th 979, 988 (2004).

Center for Law

B€Ik€1€y & Technology

Where Law Meets Innovation




The Economic Loss Rule
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* Can the economic loss rule eliminate all tort liability?

* The rule has a limit and cannot immunize liability for affirmative intentional torts (\e.,
intentional misrepresentations).

* “While parties, perhaps because of their technical experience and sophlstlcatlon can
be presumed to understand and allocate the risks relating to negligent product
design or manufacture, those same parties cannot, and should not, be expected to

anticipate fraud and dishonesty in every transaction.” Robinson, 34 Cal. 4th 979,
\ | 993 (2004).

* Courts generally presume that, whatever a contract says, parties do not anticipate
that their counterparts will intentionally lie to their face.
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The Economic Loss Rule

e Can the economic loss rule eliminate all tort liability? *

e For decades, courts were mixed on whether the economic loss rule coqu

eliminate hablhty for fraudulent concealment, as opposed to afﬁrmmlve
fraud. S

* In other words, the law was unsettled as to whether someone could sue
a contracting party for fraudulent concealment if the same conduct also
| constituted a breach of contract.

* Some courts held, for example, that a defendant might not be liable for
fraudulent concealment 1f they had breached an express contractual
provision requiring adequate disclosures.
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Rattagan v. Uber Technologies, Inc.
17 Cal. 5th 1 (2024) *~
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' * Last year, the California Supreme Court held that the economic loss rule
generally does not prohibit fraudulent concealment claims for purely |
economic losses, even 1f it arises out of a contract.

kg A defendant may be liable for fraudulent concealment and breach of contract,
\even 1f both claims involve identical conduct.
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Rattagan v. Uber Technologies, Inc.

\’fﬁ\

* The plaintiff was an attorney representing Uber subsidiaries, and had alleged that Uber

. . s -
concealed unlawful product launch plans in Buenos Aires. He asserted a claim for
fraudulent concealment, as well as a claim for breach of contract arising from the
attorney’s retainer agreement with the Uber subsidiaries.

| * The same conduct supported both the fraudulent concealment and breach of contract
~ claims—Uber’s alleged concealment of unlawful product launch plans.

* The case was filed in federal court, and the district court dismissed the fraudulent

. concealment claim under the economic loss rule. On appeal, the Ninth Circuit certified to
\ the California Supreme Court the question of whether, under California law, fraudulent
concealment claims fall within the economic loss rule.
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Rattagan v. Uber Technologies, Inc.

q

 The California Supreme Court started by notmg that the economic loss rule was or1g1nerLLy
developed by courts to avoid tort recoveries for negligence resulting in purely economlc
‘losses, and the rule did not apply to affirmative misrepresentations. |

* The Supreme Court could not identify a meaningful distinction between afﬁrmatlve
mlsrepresentatlons and concealment.

* There 1s “no principled reason to treat fraudulent concealment claims in the performance

\ of a contract any differently from those based on affirmative misrepresentations.”
\ Rattagan, 17 Cal. 5th at 39.
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Rattagan v. Uber Technologies, Inc.

e The Supreme Court held that there were two central questions in determining whether a viable fraudulent
concealment claim arises from a contractual relationship: \

* First, the elements of the fraudulent concealment claim must be established independently of the
parties’ contractual rights and obligations.

* The defendant must have ‘““violated a societal duty that the law itself imposes on everyone.”
Rattagan, 17 Cal. 5th at 37.

* Second, the conduct must expose the plaintiff to a risk of harm beyond the reasonable contemplation
of the parties when they entered into the contract.

\/  “Parties generally do not enter a contract expecting that its terms will be intentionally 1ignored.”
Rattagan, 17 Cal. 5th at 44.

* But they may “enter into a contract anticipating the other party may withhold or conceal certain
facts during performance unless they demand an agreement not do so.” Id. at 42.
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Rattagan v. Uber Technologies, Inc.

* In evaluating whether the parties’ expectations and risk allocations prohibit a tont
recovery, courts must use a three-prong test: ‘

\
~

s

* 1. Applying standard contract principles, courts “must ascertain the full scope of the
parties’ contractual agreement, including the rights created or reserved, the
obligations assumed or declined, and the provided remedies for breach.”

* 2. Courts must “determine whether there 1s an independent tort duty to refrain from
the alleged conduct.”

| * 3. If an independent duty exists, courts must “consider whether the plaintiff can
\ establish all elements of the tort independently of the rights and duties assumed by
the parties under the contract.”

Id. at 26.
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Discussion

* Exclusivity provisions often impose disclosure obligations, requiring’"fhe
exclusive consultant/advisor to disclose their activities for other companres
or affiliations.

* Imagine an advisor fails to make adequate disclosures that accurately or
comprehensively reflect his actual activities for other companies. In some instances,
the failures are material—e.g., that she worked for a company but not that she was an
officer.

\/ * The consultant might take the position that she breached the contract’s disclosure
provisions, which could subject her to contractual liability, but that she should not be
held liable for fraudulent concealment under the economic loss rule.
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Discussion

* Before Rattagan this dispute might revolve around the question of Whether
the economic loss rule applies to fraudulent concealment. LS

* After Rattagan, the dispute might revolve around (1) whether an 1ndependent3.,
~duty of disclosure exists; and/or (i1) whether the parties had reasonably
contemplated a risk of harm from concealment before they entered into the
contract.

* Ramos v. Ford Motor Co., 2025 U.S. Dist. LEXIS 73678, at *11-12 (C.D.
bt Cal. Apr. 16, 2025) (defendant unsuccessfully arguing concealment claim
was “well-within the heartland of [plaintiffs’] manufacturer’s warranty
contract”).
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Discussion
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* The consultant might argue that putting the disclosure obligations m the
contract means the parties intended for an incomplete disclosure to result in/
only liability for contractual breach but not fraudulent concealment.

* The company might argue that no reasonable person expects disclosure
\ obligations to waive the right to seek damages for fraudulent concealment.
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Tips and Tricks

* Be aware of circumstances that can impose a common-law duty of ’\
disclosure that might create a basis for fraudulent concealment arlslng out of
a contractual relationship:

* Fiduciary or confidential relationships.

* A consultant’s exclusive knowledge of material facts.
* A consultant’s active concealment of material facts.
X\ * A consultant’s partial disclosures.

=
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Tips and Tricks

* Be aware that the inclusion and phrasing of disclosure obligations in’\éi‘\\
contract may impact whether a party 1s liable for fraudulent concealment.

"« Rattagan applies to fraudulent concealment claims within contractual
~ relationships, but it does not apply to concealment inducing a contractual
relationship.

» See Dhital v. Nissan N. Am., Inc., 84 Cal. App. 5th 828 (2022) (economic loss rule
 ® and independent tort doctrine are not bars to a fraudulent inducement claim).




Thank you for joining
us.

Connect with BCLT on LinkedIn:

www.linkedin.com/company/berkeley-center-for-law-technology

Berkeley

Where Law Meets Innovation




