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Overview of Fiduciary Duties
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Duty of Care:

∙ Directors are required to exercise the same degree of care and prudence in managing the 
business and affairs of the company as would be expected of them in managing their own 
affairs.

∙ Directors must inform themselves of all material information reasonably available to them in 
making decisions, devote sufficient time to consider such information and deliberate over their 
decisions.

∙ Many Delaware corporations’ bylaws include an exculpation provision that provides that 
directors and officers cannot be personally liable for monetary damages for breaches of the duty 
of care.

∙ To comply with the duty of care, directors must:

∙ Take sufficient time to consider the matter and arrive at a decision

∙ Keep informed throughout the decision-making process and provide input along the way;

∙ Have direct access to and receive advice from the Company’s financial, legal and other advisors;

∙ Actively participate in discussions and decision-making and critically evaluate information
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Duty of Loyalty:

∙ Duty of loyalty requires a director to put the interests of the Company ahead of his or her own.  

∙ Directors owe a duty of undivided loyalty to the company and its stockholders.

∙ The duty of loyalty requires directors to act in a manner that the directors reasonably believe to 
be in the best interests of the company and its stockholders. 

∙ The duty of loyalty is implicated if the director has a material conflict of interest or lacks 
independence.

∙ A director will be deemed to have a material conflict if (i) he or she personally receives a benefit, directly 
or indirectly, that is not shared with other stockholders, (ii) stands on both sides of a transaction or (iii) 
lacks independence from another person who has such a material conflict.

∙ A director is considered independent if his or her decision is based on the corporate merits of the subject 
before the Board rather than extraneous considerations or influences, including whether a director was 
beholden to another person or entity that has a material interest in a transaction that differs from the 
interests of the Company’s stockholders generally.

∙ Breaches of the duty of loyalty cannot be exculpated under Delaware law – i.e., directors can be 
personally liable for monetary damages for duty of loyalty breaches.
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∙ To comply with the duty of loyalty, directors must:

∙ Promptly disclose any conflicts or potential conflicts.

∙ Carefully evaluate conflicts, with input from outside advisors where appropriate.

∙ In the event that any director is conflicted as to the transaction, take steps to “neutralize” 
that conflict.

∙Depending on the circumstances, conflicts can be neutralized in a variety of ways, 
including the formation of a committee of the Board comprised of independent and 
disinterested directors to independently negotiate and/or review the transaction 
prior to the Board’s vote on the transaction.

∙Where a transaction constitutes a related-party transaction, the Audit Committee of 
the Board typically is required to separately and independently review the 
transaction prior to the full Board’s vote.



The Board should 
consider issues that 
could affect certainty of 
closing, including 
performing a preliminary 
antitrust analysis
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General Rules of Engagement

Key Considerations 
for the Board

The first question a Board should ask itself 
is whether now is the right time to start a 
process  

The Board would typically inform 
itself by: 
• Reviewing the company’s long-range plan with 

input from a banker on valuation
• Considering the company’s clinical programs 

and drug development pipeline, including 
timing of data, regulatory approvals, etc.
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As a Board decides whether to embark on a sale process, the Board should be 
mindful that:

∙When a company decides to sell itself for cash, the Board generally has an 
obligation to obtain the best price reasonably available (Delaware Revlon duties)

∙ In a stock-for-stock merger, including a merger of equals, heightened fiduciary 
duties typically do not apply; instead, the Board can approve the deal if it believes 
that the merger is in the long-term best interests of the company and its 
stockholders

∙Absent exigent (e.g., a leak) or unusual (e.g., a distressed company) circumstances, a 
sale process is not typically announced until a deal is signed, but…

– Even with the most robust confidentiality agreements in place, rumors and leaks 
are common and can be widespread or picked up by the press

– Such rumors can result in the need for a public response and are likely to cause 
distraction to employees and other business interruptions



Teaser prepared and all potential partners 
contacted to determine interest

Banker contacts select list of potential partners 
to gauge interest in exploring a possible 
transaction

Enter into a definitive agreement with one 
party providing for a go-shop period 
post-signing during which other potential 
buyers are contacted

First engage in discussions with one party

If discussions progress, contact other potential 
partners by tier

Spectrum of Process Alternatives
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Contact selected parties who are most likely to 
be interested and capable of effecting a 
transaction

Enter discussions with one party; prioritize other 
potential partners as “tier 1”, “tier 2”, etc., and 
approach on a sequential basis

Negotiate with one party; market check conducted 
post-signing pursuant to a go-shop provision in the 
definitive agreement; less rigorous deal-protection 
provisions in definitive agreement

Contact broad range of strategic and financial 
parties, as appropriate, about a potential 
transaction

Potential Scenario

Limited 
Market Check

Auction

Sequential
Market Check

Single Party 
Negotiation
(with Go-Shop)



Stage Three: 
Signing 

∙ Management presentations and due diligence
∙ Negotiation of definitive transaction agreements
∙ Buyer arranges financing (if applicable)
∙ In an auction process, this stage is typically bifurcated
∙ Exclusive negotiation periods limited

Typical Stages of a Transaction
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∙ Review of publicly-available information
∙ High-level business discussion of possible transaction, including business rationale and 

preliminary views on pricing
∙ Engagement of financial advisors
∙ Execution of NDA and standstill

∙ Final Board approval and delivery of fairness opinion(s)
∙ Execution of definitive agreements and Buyer’s debt commitment (if applicable)
∙ Public announcement

Stage Two:
Negotiation and 
Due Diligence

Stage One:
 Preliminary Discussions

 Stage Four:
Pre-Closing

Closing

∙ Preparation and filing of deal-related documents with SEC
∙ Regulatory / third-party approvals (e.g., SEC, stockholder approval, antitrust, etc.)
∙ Buyer negotiates definitive financing documents (if applicable)

∙ Post-closing divestitures of seller businesses (if applicable)



Typical Transaction-Related Litigation Claims
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∙ Stockholders can challenge a transaction by suing the board of directors for breach 
of fiduciary duties.  

∙ Typically filed after the plaintiff stockholder reviews books and records (board 
materials, presentations, etc.) produced in response to a demand made under 
Section 220 of the Delaware General Corporate Law.

∙ Breach of fiduciary duty claims can be asserted directly by a stockholder or filed by 
a stockholder on behalf of the corporation (i.e., derivative action).

∙ If the claim is filed on behalf of the Company, the stockholder must first make a demand on 
the Board to take such action or adequately allege that such a demand would be futile. 

∙ Fiduciary claims more common when there are controlling stockholders, conflicted 
directors, and/or related-party transactions.



Standards of Judicial Review 
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Standard Rule

Business 
Judgment 

• Default standard of judicial review under Delaware law
• Generally applies when the majority of the board is independent and disinterested in the 

decision that is being made
• Courts will generally presume that directors acted on an informed basis and in the 

good-faith belief that the action taken was in the best interests of the company
• Courts will presume that directors have satisfied the standard of conduct described above 

and will not substitute its own judgment for that of the board

Entire Fairness • A court will not apply the business judgment rule and will instead undertake an enhanced 
review of the Board’s actions in certain contexts, such as the sale of the Company or 
transactions in which there are conflicts of interest (director conflicts, related-party 
transactions, and/or controlling stockholders)

• Under the entire fairness standard, directors and officers have the burden of proving that 
the decision or transaction was “entirely fair” both procedurally and substantively

• Procedural fairness includes the timing of the transaction; how it was initiated, structured, 
negotiated, and disclosed to the Board; and how the director and shareholder approvals 
were obtained

• Substantive fairness relates to the substantive deal terms, including price, deal protection 
terms, etc. 

• When a court applies the entire fairness standard to director conduct, it often precludes 
early dismissal and litigation continues for a lengthy period of time (through discovery, etc.).


