Lawyvers All Rise: Use Your Power for Good

The profession has rallied and recognized that in a constitutional crisis lawyers are the front line.
It’s the lawyers litigating all those successful challenges. Thousands of our colleagues took to the
streets in last week’s National Law Day of Action to renew their oaths and show their
commitment to defending the rule of law. Law school applications have surged. There’s never
been a better time to be a lawyer.
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Lawyers, this is our time. Recently it may have seemed the opposite: with the rule of law under
assault and major firms caving to pressure, the law seemed but another domino toppling. But the
profession has rallied and recognized that in a constitutional crisis lawyers are the front line. It’s
the lawyers litigating all those successful challenges. Thousands of our colleagues took to the
streets in last week’s National Law Day of Action to renew their oaths and show their
commitment to defending the rule of law. Law school applications have surged. There’s never
been a better time to be a lawyer.
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Lawyers have always been American liberty’s backbone. Our country was built on law by
lawyers: legal disputes prompted the colonial break with England, and many who drafted our
Constitution were lawyers. And lawyers were pivotal change makers at key moments of the
nation’s history. Thomas Jefferson (admitted in Virginia 1767) wrote the Declaration of
Independence. Abraham Lincoln (admitted in Illinois 1836) held the republic together in the
Civil War. Thurgood Marshall (admitted in Maryland 1933) wrote the brief that ended
segregation. When you take that lost cause or file that amicus brief you act in the finest tradition.

No other profession takes the oath we take. In California we swear to support the United States
and California constitutions, to faithfully discharge the duties of an attorney and counselor at
law, and as an officer of the court to conduct ourselves at all times with dignity, courtesy and
integrity. As officers of the court we have a duty of candor. Although you may feel like a
fungible line item in private practice, or a cog in the machine as a government lawyer, remember
that you have a higher purpose of service. Your role is to assist the courts in reaching a just
result, so that our society knows fairness. We swear allegiance to the truth.

Whenever rights need defending, there we are. We know that safeguarding the rights of
unpopular parties matters—because those are our rights. That was us defending a then-
disfavored minority’s right to attend public schools in Brown v. Board of Education. That was us
defending a protestor’s right to burn an American flag in 7exas v. Johnson. And that was us
defending the Ku Klux Klan’s speech rights in Brandenburg v. Ohio, and those of the Nazi Party
of America in Nationalist Party of America v. Village of Skokie. Since John Adams defended
British solders after the Boston Massacre in 1770, we defend the minority, the lowly, the
accused, the disfavored, all for the greater good. Constitutional rights protect all of us or none of
us.

Each generation of lawyers confronts its great test, and this is ours. We will prevail: the initial
capitulation of a few firms to coercive executive orders seems to have inspired far more firms to
say “forget that” and sue. A judge has already invalidated one of those orders, writing that,
“Eliminating lawyers as the guardians of the rule of law removes a major impediment to the path
to more power.” The barrage of legal challenges has so far been overwhelmingly successful. So
the shame you feel about failing to act in the moment of truth, or that feeling of hopelessness
about doing anything that matters? It’s a trap: Sun Tzu said “do not swallow a bait offered by the
enemy,” so reject the inaction others hope you choose. This crisis is your opportunity to rise to
the challenge, show your mettle, and use your power for good.

Every lawyer knows that the best defense is a good offense—so go on attack. In doing so you’ll
be joining a proud underdog tradition of facing fearful odds with great conviction. Military
commanders have long known that morale alone can turn the tide. In World War II the U.S.
Navy destroyer Johnston fought so valiantly against a Japanese battle group that when the
Johnston was finally disabled Japanese sailors stood at attention and saluted the sinking ship.
Believe harder than your adversary, and in desperate straits you will stand firm without fear. Be
the Greeks at Marathon, William Wallace at Stirling Bridge, Henry at Agincourt. Take the fight
to the enemy of the law.



Justice Stanley Mosk once said that “Lawyers by training are a cautious breed.” Indeed, we
thought twice before writing this—we’ve never published something that could get us arrested or
renditioned. But we all need to be smart enough to distinguish between caution time and courage
time. No one in this country should ever have to pause for these thoughts before speaking their
mind. Speaking truth to power is a citizen’s right and your duty as a lawyer. (And if we
mysteriously disappear we’re confident that an army of our colleagues will spring us.)

Every American is right to defend their liberty, and as officers of the court we have a higher
duty. We are trusted to occupy a special place in civil society, and with that comes the burden of
taking on risks to advance the public good. That makes this our problem regardless of party
affiliation. Respect for the rule of law and due process should not be a partisan issue. The
alternative is so much worse; as Paul Clement recently argued at the Supreme Court, if political
threats can muzzle your advocacy there’s little point in being a lawyer.

We serve the law. Now get out there and say something, write something, do something. Fight
the power.

At Berkeley Law’s California Constitution Center, David A. Carrillo is executive director and
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