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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
NATIONAL ASSOCIATION OF CRIMINAL 
DEFENSE LAWYERS 
1660 L St., NW, 12th Floor 
Washington, DC 20036 
 

Plaintiff, 
 

v. 
 
FEDERAL BUREAU OF PRISONS 
320 First St., NW 
Washington, DC 20534 
 
and 
 
DEPARTMENT OF JUSTICE 
950 Pennsylvania Ave., NW 
Washington, DC 20530 
 

Defendants. 
 

 
 
 
 
 
 
No. 18-cv-2399-KBJ 
 

 

 
SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF 

INTRODUCTION 

1. This is an action under the Freedom of Information Act (“FOIA”), 5 U.S.C. 

§ 552. Plaintiff the National Association of Criminal Defense Lawyers (“NACDL”) seeks 

injunctive and other appropriate relief to compel the release of agency records related to the 

federal government’s collection and monitoring of emails between inmates held in Federal 

Bureau of Prisons (“BOP”) facilities and their attorneys. NACDL filed three FOIA requests with 

Department of Justice (“DOJ”) components, the first to the BOP (the “BOP Request”); the 

second to the Criminal Division, the Office of Information Policy (“OIP”), and the Office of 
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vacated the sentence and remanded the case to the district court for resentencing. As part of its 

argument at resentencing, the prosecutors introduced over 12,000 pages of Mr. Fumo’s prison 

emails, including communications with his attorneys, to show that Mr. Fumo lacked remorse and 

had not accepted responsibility for his crimes. 

6. Email has largely supplanted traditional modes of communication. Inmates are 

often incarcerated a great distance from where their counsel is located. In some cases, email may 

be the only reasonable way for an inmate to engage in strategic discussions or confer on time-

sensitive matters with his or her attorney.  

7. BOP’s policy of monitoring attorney-client communications over TRULINCS 

makes it excessively difficult for inmates to communicate confidentially with their defense 

attorneys. This places a burden on inmates’ constitutional rights, including their Sixth 

Amendment right to effective assistance of counsel and their First Amendment right to freedom 

of expression. The policy also implicates Due Process because it puts inmates at a distinct 

disadvantage compared to federal prosecutors, who do not have to reveal the contents of their 

email communications to their litigation adversaries. 

8. As a result of the BOP’s policies, inmates who wish to avoid government review 

of their attorney-client communications must rely on slower and costlier forms of 

communication, such as postal mail, unmonitored phone calls, and in-person visits. It can take 

two or more weeks for inmates to receive postal mail. Unmonitored calls can take weeks to 

schedule, correspondence to schedule these calls must sometimes be done via postal mail, and 

the calls themselves are typically expensive. For in-person visits, it can take defense attorneys 

hours in travel, processing, and waiting time before they can speak with their clients. 
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9. Reliance on these outdated forms of communication is particularly harmful given 

that the majority of inmates in BOP custody are represented by publicly funded counsel who 

already struggle with limited resources. Correspondingly, the additional time and expense related 

to client communication restricts the affordability of privately retained counsel. 

10. NACDL seeks to inform the public and criminal defense attorneys about 

TRULINCS and the federal government’s policies regarding monitoring and use of attorney-

client emails in criminal proceedings. It also seeks this information to inform policy makers and 

to allow the public to better participate in recurrent debates in Congress about whether and how 

Congress should legislate changes to the BOP’s and DOJ’s policies. 

PARTIES 

11. Plaintiff National Association of Criminal Defense Lawyers is the nation’s 

preeminent criminal defense bar association. Founded in 1958, NACDL seeks to ensure justice 

and due process for persons accused of crime; foster the integrity, independence and expertise of 

the criminal defense profession; and promote the proper and fair administration of criminal 

justice. NACDL has thousands of direct members, including private criminal defense lawyers, 

public defenders, active U.S. military defense counsel, law professors, and judges. NACDL also 

has tens of thousands of indirect members through NACDL’s state and local affiliates. NACDL 

publishes The Champion, an award winning and often cited monthly publication, which is 

broadly distributed to members, judges, law libraries, and other members of the public. 

12. Defendant the Department of Justice is a department of the Executive Branch of 

the United States Government. The DOJ is an “agency” within the meaning of 5 U.S.C. 

§ 552(f)(1). The BOP, Criminal Division, OIP, OLC, and EOUSA are all components of 

Defendant DOJ. 
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York, Southern District of New York, Eastern District of Pennsylvania, Western District of 

Pennsylvania, District of Puerto Rico, Eastern District of Texas, Southern District of Texas, 

District of the Virgin Islands, Eastern District of Virginia, Eastern District of Washington, and 

Western District of Washington:3 

a. All records containing those U.S. Attorneys’ Offices’ policies, practices, or 
procedures for requesting copies of inmates’ attorney-client emails from the BOP. 
 

b. All records containing those U.S. Attorneys’ Offices’ policies, practices, or 
procedures for requesting copies of inmates’ emails from the BOP, including non-
attorney-client emails. 

 
c. All external guidance, including directives, emails, or other communications, sent 

to those U.S. Attorneys’ Offices, regarding policies, practices, or procedures for 
requesting copies of inmates’ attorney-client emails from the BOP.  

 
d. All external guidance, including directives, emails, or other communications, sent 

to those U.S. Attorneys’ Offices, regarding policies, practices, or procedures for 
requesting copies of inmates’ emails from the BOP, including non-attorney-client 
emails. 

 
e. All records containing those U.S. Attorneys’ Offices’ policies, practices, or 

procedures concerning the use of attorney-client emails once they have been 
obtained from the BOP.  

 
f. All legal or policy memoranda concerning any decision to change those U.S. 

Attorneys’ Offices’ policies, practices, or procedures for requesting inmates’ 
emails from the BOP, including any policies, practices, or procedures for 
requesting that the BOP exclude from production any emails between an inmate 
and their attorney, as well as any policies, practices, or procedures concerning the 
circumstances under which the government does not request such exclusions. 

 
29. In the EOUSA Request, NACDL also formally requested that it not be charged 

search or review fees because NACDL qualifies as a representative of the news media pursuant 

to 5 U.S.C. § 552(a)(4)(A)(ii)(II) and 28 C.F.R. § 16.10(d)(1). NACDL further requested that it 

be granted a waiver of all fees related to its request because disclosure of the requested 

 
3 A copy of the EOUSA Request is attached hereto as Exhibit C. 
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