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QUESTION PRESENTED
(1) Whether a public library’s decision to remove books from its shelves is a form of
government speech that can be challenged under the free speech clause under
Pleasant Grove City, Utah, et al., v. Summum, 555 U.S. 460 (2009).
(2) Whether a public library’s decision to remove books from its shelves violates the
First Amendment right to access information discussed by a plurality of the court in

Board of Education v. Pico, 457 U.S. 853 (1982).
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STATEMENT OF THE CASE
I. FACTUAL BACKGROUND

A. Community Members Raised Concerns About Age-Inappropriate Materials,
Prompting Llano County To Review Its Library Collection.

In July 2021, Llano County received a series of citizen complaints that certain children’s
books offered in the Llano County Library System were age-inappropriate, obscene, and
promoted “grooming” behavior.! R. at 57. The Library Director, Amber Milum, relayed those
concerns to the Commissioners Court. R. at 57. Shortly after, elected Commissioners Jerry Don
Moss and Ron Cunningham contacted Director Milum to recommend removing the books from
the shelves, which she did. R. at 62. At this time, Llano County had no formal appeal process for
reviewing such decisions. R. at 57.

B. Llano County Uses National Book-Weeding Standards.

As part of its collection management, the Llano County Library System historically used
the CREW (Continuous Review, Evaluation, and Weeding) method and MUSTIE criteria to
assess the ongoing suitability of library materials. R. at 7. These professional guidelines instruct
librarians to consider factors such as Misleading information, Ugly physical condition,
Superseded editions, Trivial content, Irrelevant subject matter, and Elsewhere availability when
deciding what books to remove from their collections. R. at 7. CREW manual also instructs
librarians to remove material that contains “biased, racist, or sexist terminology or views,”

“stereotypical images and views of people with disabilities and the elderly,” “outdated

! There are 17 removed books at issue. The parties refer to one subset of these books as the “Butt and Fart Books.”
R. at 7. These include: / Broke My Butt!, Larry the Farting Leprechaun, My Butt Is So Noisy!, I Need a New Butt!,
Gary the Goose and His Gas on the Loose, Freddie the Farting Snowman, and Harvey the Heart Has Too Many
Farts. R. at 26. Five of the books touch on homosexuality and gender dysphoric children: Being Jazz: My Life as a
(Transgender) Teen, Freakboy, Shine, Gabi, a Girl in Pieces, Spinning, and Under the Moon: a Catwoman Tale. R.
at 26. Two discuss the history of racism in the United States: Caste: The Origins of Our Discontents, and They
Called Themselves the KKK: The Birth of an American Terrorist Group. R. at 26. And finally, two include lewd
drawings and depictions of sexual activity: In the Night Kitchen and It’s Perfectly Normal.



philosophies on ethics and moral values,” and “books with outdated political ideas.” R. at 23. It
even identifies “books on marriage, family life, and sexuality” as “usually outdated within five
years,” and calls for the removal of children’s books that reflect “racial and gender bias” or
contain “erroneous and dangerous information.” R. at 23—24. Director Milum testified she
employed these criteria when selecting books to remove. R. at 36.

C. In Response To Continued Concern, Llano County Initiated A Library-Wide
Review And Administrative Reorganization.

In fall 2021, the same group of citizen advocates returned with an additional list of books.
R. at 57. These titles raised similar concerns—such as cartoon nudity or graphic
illustrations—and the advocates brought their list directly to Commissioners Moss and
Cunningham. R. at 57,

62. At some point around this time, Commissioner Moss personally visited the library and was
“taken aback” by some of the materials he saw in the children’s section. R. at 35. The
Commissioners then instructed Director Milum to pull books containing “sexual activity or
questionable nudity” from both the shelves and the library’s digital system. R. at 57. Director
Milum agreed and instructed her staff to remove the titles from an edited version of the list. R. at
57. Around this time, the Commissioners Court approved switching e-book database system
providers. R. at 58.

In December 2021, the Commissioners Court voted to close all three Llano County
library branches to allow librarians to review the entire catalog and remove books deemed
inappropriate. R. at 37. Although no written definition of “appropriateness” was provided,
Director Milum reported that most books removed had been flagged by the same group of
advocates. R. at 58. The following month, the Commissioners Court also voted to dissolve the

existing Library Advisory Board. R. at 37. In a separate vote, it created a new one, appointing



several of the citizen advocates who had voiced initial concerns to the new Library Advisory
Board. R. at 37.

After its creation, the new board adopted procedures requiring approval for all new book
acquisitions. R. at 58. In January 2022, the board informed Director Milum she would attend
meetings only on an as-needed basis. R. at 58. In February 2022, the board barred library staff
from attending its meetings, and the next month closed those meetings to the public. R. at 58.

II. RELEVANT PROCEDURAL HISTORY

A. The District Court conducts an evidentiary hearing, grants a preliminary
injunction, and denies a motion to dismiss.

On April 25, 2022, several residents and library patrons filed this suit against Llano
County challenging the County’s actions as unconstitutional. R. at 56, 58. Following a two-day
evidentiary hearing in October 2023, the District Court partially granted both Llano County’s
Motion to Dismiss and Plaintiff’s Motion for a Preliminary Injunction.? R. at 38, 56.

Applying Board of Education v. Pico and Fifth Circuit precedent “adopting the Supreme
Court’s plurality in Pico,” the District Court held that while public libraries maintain “broad
discretion” over their collection decisions, they may not remove books out of disagreement with
the viewpoints those books convey. R. at 60. The District Court found that by “responding so
quickly” and “uncritically” to the advocates’ concerns, the Commissioners Court and Director
Milum may be seen to have adopted the advocates’ motivations. R. at 63. Plaintiffs therefore
made a “clear showing” they were likely to succeed on their viewpoint discrimination claim
because restricting access to viewpoints was a “substantial factor” in the removal decisions. R.

at 62. The District Court also found content-based discrimination, although it noted “reasonable

2 The District Court dismissed Plaintiff’s e-book database-related claims without prejudice but otherwise granted a
preliminary injunction requiring the County to return the removed books to the shelves, restore them to the online
catalog, and refrain from further removals during litigation. R. at 64, 65.

3



minds may disagree over how to apply the CREW and MUSTIE criteria” R. at 54, 67. The
District Court found that Plaintiffs suffered irreparable harm because the loss of access to
information was a constitutional violation. R. at 64.

B. The Fifth Circuit Panel affirms in part.

A divided Fifth Circuit panel affirmed in part and narrowed the injunction. R. at 9. The
majority agreed with the District Court that the First Amendment protects a right to receive
information and that government removals “substantially motivated" by the desire to deny access
to ideas with which the government disagrees are unconstitutional. R. at 9. The panel also
emphasized that library officials retain authority to remove materials for legitimate reasons, such
as inaccurate information, pervasive vulgarity, or educational suitability. R. at 9. Applying this
standard, one judge concluded all seventeen books were removed improperly, the concurring
judge found only eight were, and the dissenting judge would have reversed entirely because the
removals were government speech and did not implicate any right to receive information. R. at 9.

C. The Fifth Circuit en banc reverses the preliminary injunction and dismisses
Plaintiff’s Free Speech claims.

The Fifth Circuit granted Llano County’s petition for rehearing, reversed the preliminary
injunction, and dismissed Plaintiff’s Free Speech claims in their entirety on two independent
constitutional grounds. R. at 5, 9.

First, the court held that Plaintiffs could not invoke a right to receive information to
challenge book removals. R. at 11. It clarified that it is one thing to tell the government it cannot
stop someone from receiving a book, but an entirely different thing to tell the government which
books it must keep in the library. R. at 12. The court emphasized that all the cases Plaintiffs cited
held that the “First Amendment limits the government’s power to prevent one person from

receiving another’s speech,” but none involved a plaintiff invoking a right to receive information



from the government. R. at 10. Regarding Pico, the court classified it as “carr[ying] no
precedential weight,” “highly fractured,” and the narrowest opinion (Justice White’s) saying
“nothing about the First Amendment.” R. at 11. The court also expressed concern that arming
Plaintiffs with a right to contest book removals would create no logical reason why they could
not contest purchases too. R. at 11.

Second, the court reviewed the “history of the expression at issue,” the “public’s likely
perception” as to who is speaking, and “the extent to which the government has actively shaped
or controlled the expression,” from Shurtleffv. City of Bos., 596 U.S. 243 (2022) and City of
Pleasant Grove v. Summum, 555 U.S. 460 (2009). R. at 15, 22. The court held that a public
library’s collection decisions are government speech. R. at 26. First, the court found that the
evolution of public libraries has always been closely tied to government, and that, both
historically and today, governments “still propose which books, in their view, merit the public’s
attention.” R. at 22-23. The court also found that there are “neutral criteria” under the CREW
guide for weeding books from public libraries in non-ideological ways. R. at 23-24. Second, it
explained that people know the government is the speaker via public libraries because the
“nature of the speech” is the government’s curation, not the words of the library books
themselves. R. at 24-25. Third, the court quickly concluded the government controls the
library’s messaging “for specific educational, civic, and moral purposes,” “literally from the
moment [libraries] arose.” R. at 25. The court also noted that Plaintiffs did not raise a
public-forum argument at the en banc review. R. at 29. The court also clarified that “it makes no
sense to apply forum analysis to a library’s collection” because they are not “places” set aside

for public expression. R. at 21.



STANDARD OF REVIEW

Appellate courts review preliminary injunctions for abuse of discretion, factual findings
for clear error, legal conclusions de novo, and find any ruling based on an erroneous legal
premise an abuse of discretion. See Ashcroft v. ACLU, 542 U.S. 656, 665 (2004); Anderson v.
City of Bessemer City, 470 U.S. 564, 574 (1985); Salve Regina College v. Russell, 499 U.S. 225,
231-32 (1991); Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 405 (1990). When appellate
courts face a mixed question of law and fact, deference to the District Court is warranted only
where the District Court is “better positioned” to decide the issue and appellate scrutiny would
not “contribute to the clarity of the legal doctrine.” Salve Regina College, 499 U.S. at 233, 238.

SUMMARY OF THE ARGUMENT

Libraries belong to local hands, not federal benches. If every book acquisition,
reclassification, or removal in the nation’s 9,000 public libraries became a constitutional dispute,
federal courts would grind to a halt. Local governments—not federal judges—are accountable at
the ballot box for the choices that define their communities. Turning routine curation into
constitutional litigation would erode that accountability and transform courts into super library
boards.

The Fifth Circuit was correct in recognizing this danger and held that Llano County’s
library book removals are government speech immune from First Amendment scrutiny, and that
patrons’ right to receive information was not violated. That holding honors both constitutional
structure and common sense. This Court should affirm the Fifth Circuit.

First, the Free Speech Clause restrains government interference with private expression;
it does not limit the government’s own voice when it chooses to speak. The government speech

doctrine insulates government speech from First Amendment challenges. The inquiry looks at



the history, public perception, and control. Public libraries have always been instruments of civic
expression—built, named, and curated to reflect the communities they serve. And the public
naturally associates libraries with their governments: they are named after their municipality,
staffed by public employees, and taxpayer-funded. Texas law makes this association explicit,
placing county libraries under the general supervision of the Commissioners Court. And Llano
maintained direct control over its library’s message—overseeing the library board, pausing
acquisitions, and directing staff to review and remove inappropriate books, managing the
government’s message “from beginning to end.” By selecting, arranging, and removing
third-party works, the County speaks through its curatorial decisions.

Second, even if the First Amendment applied, Llano County’s actions would remain
constitutional. The County did not ban books or suppress ideas; the marketplace of ideas
remains open. Every title remains available for purchase, online, and borrowing from
neighboring library systems. Llano County simply exercised content-based but
viewpoint-neutral discretion over its publicly funded children’s section, guided by national book
weeding standards. This Court has long recognized that such distinctions are permissible,
especially when the purpose is to protect minors from inappropriate material. The Fifth Circuit
correctly recognized all of this when it held Board of Education v. Pico provides no controlling
standard and no justification for federal intervention. Pico s fractured opinions produced no
majority and were confined to the school-library context, where officials act in loco parentis
over a captive student audience. Extending Pico s reasoning to public libraries would collapse
local discretion that reflects community standards into federal oversight and invite endless

litigation over every curatorial choice.



Llano County’s library decisions reflect democratic judgment, not suppression. To hold
otherwise would open the floodgates to federal overreach. The Fifth Circuit’s judgment should
be affirmed.

ARGUMENT

L. Under Summum, Curating Public Library Collections, Including Through Book

Removals, Is Expressive Government Speech To Which The First Amendment Does

Not Apply.

The Free Speech Clause of the First Amendment has no application when the
government is engaging in its own expressive activity. Pleasant Grove City v. Summum, 555
U.S. 460, 467 (2009). It is well established that “[t]he Free Speech Clause restricts government
regulation of private speech; it does not regulate government speech.” Id. See also Johanns v.
Livestock Marketing Ass 'n., 544 U.S. 550, 553 (2005) (“[T]he Government’s own speech...is
exempt from First Amendment scrutiny.”) As such, the government has the right to “speak for
itself.” Board of Regents of Univ. of Wis. System v. Southworth, 529 U.S. 217, 229 (2000).

The issue here is whether decisions made by elected county officials and professional
librarians concerning the selection and removal of books from a public library constitute
expressive government speech. The inquiry turns on Summum’s three-prong “holistic inquiry”
for government speech, which balances (1) whether the medium has historically been used to
convey government messages, (2) whether the public closely associates the message with the
government, and (3) whether the government maintains direct control over the message’s
content. Summum, 555 U.S. at 470-73; Walker v. Tex. Div., Sons of Confederate Veterans, Inc.,
576 U.S. 200, 209 (2015); Shurtleff v. City of Bos., 596 U.S. 243, 252 (2022). In their

assessments, courts should be “driven by a case’s context” rather than the “rote application” of

these factors. Shurtleff, 596 U.S. 243 at 252.



Here, a holistic inquiry confirms that curating public library collections is expressive
government speech. Libraries have historically reflected the government’s civic goals and
desired messaging. The public, through the library's naming, physical structure, and local laws,
has always recognized public libraries as arms and representations of their local and state
governments. And the government exclusively selects, organizes, and removes third-party works
to define the message its libraries communicate to the public. See Moody v. Netchoice, LLC, 603
U.S. 707, 731 (2024) editorial discretion over third-party speech is “expressive activity on its
own”); Arkansas Edu. Television Comm ’n v. Forbes, 523 U.S. 666, 674 (1998) (holding an entity
“exercis[ing] editorial discretion in the selection and presentation” of content is “engage[d] in
speech activity.”)

Llano County’s public library book removals fall outside the First Amendment’s reach
because they represent the County’s own expressive choices in curating library materials. This
Court should affirm the Fifth Circuit and hold that such activity is a form of government speech.

A. Public Libraries Have Historically Conveyed Government Messages.

This Court’s precedents show that history matters when assessing government speech.
The first Summum factor asks whether the communicative medium at issue has traditionally been
used to convey government messages. See Summum, 555 U.S. at 471; Shurtleff, 596 U.S. at 252.
Courts find that an expressive medium has historically been used to convey government
messages when its intentional design choices and presentation have long reflected local civic
values. See, e.g., Summum, 555 U.S. at 471; Shurtleff, 596 U.S. at 252; Walker, 576 U.S. at 210,
211. From their inception, public libraries have been spaces for the government to convey civic,

educational, and cultural messages.



In Summum, Walker, and Shurtleff, this Court looked at communicative medium’s
historical roles to assess whether challenged speech was government speech. Summum and
Walker balanced for government speech, while Shurtleff did not. Summum, 555 U.S. at 464—65;
Walker, 576 U.S. at 205-06; Shurtleff, 596 U.S. at 250-57. In Summum, a religious group
challenged the city’s refusal to display its proposed monument in a public park that already
contained other permanent monuments, including one of the Ten Commandments. 555 U.S. at
464-65. This Court found that governments have long used monuments to “commemorate
military victories,” sacrifices, or “other events of civic importance.” Summum, 555 U.S. at 470.
And parks, it explained, “commonly play an important role in defining the identity that a city
projects to its own residents and to the outside world.” /d. at 472.

Likewise, in Walker, a nonprofit challenged Texas’s refusal to approve a specialty license
plate design bearing the Confederate flag. Walker, 576 U.S. at 205-06. This Court looked to the
first instances of specialty license plates in the United States and found they have long
communicated State messages through their slogans and imagery, such as Wyoming’s bucking
bronco or Idaho’s “Idaho Potatoes” slogan. Walker, 576 U.S. at 205-06. And in Shurtleff, a
religious organization challenged Boston’s denial of a request to fly its flag at City Hall, despite
the city’s prior approval of all other applications. Shurtleff, 596 U.S. at 250, 251, 257. This Court
explained that flags “symbolize civilization” (original emphasis) and that their “presence and
position have long conveyed important messages about government” and “reflect their
communities.” Id. at 253, 254. Each of these cases underscores that government expression is
diverse in form but unified in function: no matter what it is, it visually and symbolically projects

the government’s local identity.
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Public libraries satisfy this same function. Like public parks and license plates, libraries
have long served as conduits for government expression. The first tax-supported library in the
United States—the Peterborough Town Library—was founded in 1833 and was a municipal
creation operated for the public good. Public Libraries in the U.S., The Bridgespan Group (Aug.
10, 2017),
https://www.bridgespan.org/insights/audacious-philanthropy-case-studies/public-libraries-in-the-
us; R. at 22. Two decades later, the Boston Public Library became the first large-scale, city-run
library. Public Libraries in the U.S., Bridgespan Group (2017); R. at 22, 23. Its architecture
displayed the names of 537 great writers and thinkers, while ornamental dolphins and seashells
celebrated Boston’s maritime roots. Central Library Points of Interest, BOSTON PUBLIC LIBRARY
(Oct. 30, 2025, 11:05 AM), https://www.bpl.org/central-library-points-of-interest/. This
expressive symbolism is precisely the kind of identity communication this Court has identified
as an indicator of government speech. Indeed, libraries—like monuments, license plates, and
flags—are intentionally designed “to convey some thought or instill some feeling” in those who
see them. Summum, 555 U.S. at 470. The Library of Congress’s marble columns evoke the
nation’s intellectual foundations. The Seattle Public Library’s modernist glass ceilings reflect the
innovation of the pioneer technology city. The New York Public Library’s Beaux-Arts grandeur
displays the ambition of the city that never sleeps. Like Walker s state-specific license plates,
libraries’ expressive designs vary by place and era, illustrating how local governments choose to
express their identity and values through public institutions. And it is clear that these choices
communicate more than just “books are housed here.” Libraries are intentionally designed to
communicate important community values about local identity.

The government’s expressive purpose extends beyond architecture, too. The contents of

libraries—from books to digital multimedia—are likewise intertwined with the government’s
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message. Library books themselves are modern analogs to the monuments in Summum and
license plates in Walker. Each represents a selective government decision about what is worth
presenting to the public. And just as flags “symbolize civilization” (original emphasis), books,
both as literature and art, embody the essence of civilization. Shurtleff, 596 U.S. at 253.

From their earlier days, public libraries have expressed civic values through the selection
and removal of materials. As early as 1835, collections excluded works promoting “improper”
morality. R. at 23. This was an early exercise of editorial discretion that communicated what was
fit for public consumption. By curating their shelves, libraries spoke clearly to their patrons:
certain books were meant to educate and uplift, while others were deemed unworthy of public
time. /d. What one era’s library board considered worthwhile may differ from what the
Peterborough Town Council valued in 1833, but the principle remains the same today: those who
curate public library collections continue to express governmental judgments about which ideas
merit the public’s attention. /d.

B. Public Libraries Are Closely Identified With The Government.

The second Summum factor considers whether the public would tend to view the speech
at issue as the government’s. Summum, 555 U.S. at 470-73; Walker, 576 U.S. at 210; Shurtleff,
U.S. 243 at 255. Courts find that the public associates communicative mediums with the
government when there is visible, official government involvement or when the medium’s
design or operation reflects the government’s chosen identity or values. Summum, 555 U.S. at
470-73; Walker, 576 U.S. at 209—-14.

Because “[a]n entity ‘exercis[ing] editorial discretion in the selection and presentation’ of
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content is ‘engage[d] in speech activity,”” the government may at times project multiple

messages when it curates third-party speech. Moody, 603 U.S. at 707, 731 (quoting Forbes, 523
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U.S. at 674). The public, however, is still capable of discerning when the government is speaking
because the government conveys its message through the act of curation, not through the literal
words of the private speakers. Forbes, 523 U.S. at 674.

1. The Government-Nature Of Public Libraries is “Clear From Their
Faces.”

Public libraries are quintessentially governmental in nature. They are taxpayer-funded,
staffed by public employees, maintained by cities and counties, and often named after their
municipality. When state or local identifiers appear on the medium, like the city’s name followed
by “Public Library,” or when the medium reflects its local government’s chosen projected
identity through regionally specific symbolism or decor, courts balance for government speech
because the medium’s government-nature is “clear from [its] face[].” Walker, 576 U.S. at 212;
See Summum, 555 U.S. at 470-73.

Publicly available goods and services are inherently associated with the government. So
too with public libraries. As Summum recognized in the context of public parks, citizens
naturally understand that publicly maintained spaces belong to, and express, the government that
manages and funds them. See Summum, 555 U.S. at 472 (concluding parks are “often closely
identified in the public mind with the government unit that owns the land.”) Parks, for instance,
routinely display city signage announcing their names, rules, and hours of operation. They are
free to enter, open to all, and regularly host community-sponsored events such as fairs, concerts,
or farmers’ markets—all of which reinforce their civic identity. Public libraries function the
same way. When patrons enter a building labeled “Llano County Public Library,” staffed by
county employees, and funded by local taxes, they naturally perceive it as a government
institution. Patrons recognize the difference between their public library and a private bookstore

that requires purchasing a book to enjoy its contents.
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Public libraries’ visual qualities reinforce this point. In Walker, this Court reasoned that
the public naturally associates license plates with the state because they display “TEXAS” in
large letters, are required on every vehicle, and are state-issued, making the “governmental
nature of the plates [] clear from their faces.” Walker, 576 U.S. at 212. Public libraries offer
similar parallels. They bear the names of their cities or counties, followed by “Public Library.”
They occupy civic buildings that are physically marked as public institutions. Their architecture,
discussed above, signals government authorship and intentional messaging. Even the books
themselves are labeled as library property, just as license plates bear the state’s name. These
aesthetic cues, combined with explicit symbols and naming, reinforce that libraries express their
local governments’ decisions. Taken together, these visible indicators make it easy for the public
to perceive public libraries as government institutions.

2. The Government’s Expressive Activity Lies In Its Curation, Not In
The Words Of The Curated Books.

When a speaker selects third-party speech, it is the act of curation through which the
speaker communicates, not the words of the third-party speech itself. Forbes, 523 U.S. at 674.
The Fifth Circuit correctly recognized this when it held Llano County’s decisions about which
books to include or remove from its shelves constitute expressive government speech. R. at 25.
As this Court recently reaffirmed, “[d]eciding on the third-party speech that will be included in
or excluded from a compilation—and then organizing and presenting the included items—is
expressive activity of its own.” Moody, 603 U.S. at 731. Thus, “[a]n entity ‘exercis[ing] editorial
discretion in the selection and presentation’ of content is ‘engage[d] in speech activity.”” Id.
(quoting Forbes, 523 U.S. at 674).

This doctrine applies with equal force when the government is the speaker. It is

well-established that governments may curate third-party speech to express their own artistic or
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educational messages. Rosenberger v. Rector and Visitors of the Univ. of Va., 515 U.S. 819, 833
(1995) (holding “we have permitted the government to regulate the content of what is or is not
expressed when it is the speaker or when it enlists private entities to convey its own message”
(original emphasis.)) In Chiras v. Miller, the Fifth Circuit held the Texas Board of Education’s
selection of privately authored textbooks reflected the State’s message about what should be
taught in its schools. 432 F.3d at 613 (5th Cir. 2005). See also People for the Ethical Treatment
of Animals, Inc. v. Gittens (PETA), 414 F.3d 23, 28-31 (D.C. Cir. 2005) (holding the
government’s selection of privately designed sculptures for a city-sponsored public art display
was government speech). Likewise, in Nat’l Endowment for the Arts v. Finley, this Court held
the government has discretion to make content-based judgments when selecting various
third-party art submissions for funding. 524 U.S. 569, 586 (1998). And in Summum and Walker,
this Court held that the government’s selection of privately created monuments and license plate
designs was expressive speech. Summum, 555 U.S. at 47072, 476; Walker, 576 U.S. at 213.
As Summum also explained, “text-based monuments are almost certain to evoke different
thoughts and sentiments in the minds of different observers,” and demanding a single, uniform
interpretation “fundamentally misunderstands the way monuments convey meaning.” 555 U.S. at
474, 475. The government’s expressive act, therefore, arises not from the literal content of the
items displayed, but from choosing which to include and display.

Curating books fits squarely within this analytical framework. Public libraries—arms of
their local governments—determine which books to acquire, display, and retire, thereby
exercising editorial discretion. In PETA, for example, the District of Columbia invited artists to
decorate and display sculptures of donkeys and elephants, symbols of the two major political

parties. 414 F.3d at 25, 26. The government retained approval discretion and rejected PETA’s
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“sad, shackled circus elephant” submission. /d. at 26. The D.C. Circuit explained that “[a]s to
the message any elephant or donkey conveyed, this was no more the government’s speech than
are the thoughts contained in the books of a city’s library.” Id. at 28. Critically, the court
observed that “[w]ith respect to the public library, the government speaks through its selection of
which books to put on the shelves and which books to exclude.” Id.

The Eighth Circuit’s contrary reasoning in GLBT Youth in lowa Schools Task Force v.
Reynolds ignored this well-established principle. 114 F.4th 660 (8th Cir. 2024). In GLBT, the
court held “it [was] doubtful that the public would view the placement and removal of books in
public school libraries as the government speaking” because the books’ varied messages would
mean the State “‘[was] babbling prodigiously and incoherently.”” GLBT, 114 F.4th at 668
(quoting Matal v. Tam, 582 U.S. 218, 236 (2017)). But this logic mistakes the nature of
government curation. The government’s expressive activity lies not in the words of the books
themselves, but in its editorial act of selecting, organizing, presenting, and removing them. Part
of the Eighth Circuit’s error was failing to heed the critical doctrine established in PETA and
Moody. Both cases, decided before GLBT, squarely recognized that curation and editorial
discretion are expressive acts. PETA held that a government “speaks through its selection” of
third-party works without taking responsibility for their literal content. PETA, 414 F.3d at 28.
Moody reaffirmed this principle at the Supreme Court level, confirming that compilation and
presentation choices themselves are protected expressive activity. 603 U.S. at 738. Yet, the
Eighth Circuit failed to reconcile these precedents with its holding. Moreover, GLBT misplaces
its reliance on Matal. In Matal, trademark registration was not government speech in part
because if the proposed mark met Lanham Act requirements, “registration [was] mandatory,”

leaving no discretion for government editorial judgment. 582 U.S. at 235. There was no room for
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government curation of third-party speech to begin with because there was no selectivity the
government could exercise. Public libraries, by contrast, necessarily exercise discretion and
selectivity, making their curation inherently expressive. Matal’s framework, therefore, cannot
apply to libraries where discretion is inherent to the government’s role.

In short, the government is not “babbling incoherently” through the words of its selected
books. It speaks coherently and deliberately through its curatorial decisions, choosing what ideas
to include, display, and retire from its library’s shelves.

3. Llano County Citizens Know Their Local Library Reflects
The Government’s Choices.

Texas law expressly links public libraries to local government, reinforcing residents’
understanding that their libraries embody the decisions of their elected representatives. The
“Llano County Library System” bears the County’s name, operates under the authority of the
Commissioners Court, and follows policies set by a Library Board appointed by elected officials.
This structure is not incidental; it is prescribed by statute. Under Texas law, the public librarian
“shall determine which books ... will be purchased,” subject to “the general supervision of the
commissioners court.” Tex. Loc. Gov’t Code §§ 323.005(c), 323.006.

This legal guidance shapes Llano County citizens’ expectations. When Llano County
citizens objected to certain books, they did not contact the authors, publishers, or private
advocacy groups. Instead, they went directly to their elected county officials, Commissioners
Cunningham and Moss. R. at 57. Those officials, in turn, instructed Library Director Milum to
remove the books from the shelves, and she complied. R. at 7, 57. By contacting government
officials with statutory authority to enact change to their local library, Llano County citizens
demonstrated that they understood library decisions to be governmental acts. They petitioned the

County because Texas law tells them who controls the library.
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The events that followed reinforce these citizens’ understanding. Commissioner Moss
personally visited the library to review titles, later expressing he was “taken aback” by some of
the materials. R. at 35. The Commissioners Court then removed books, dissolved the existing
Library Advisory Board, and replaced it with some of the citizen advocates. R. at 37, 58. These
events may appear controversial at first glance. But in the government-speech framework, they
reflect the government exercising editorial discretion. No private author was prohibited from
writing, publishing, or distributing their work. Citizens remain free to read, purchase, or access
every book elsewhere. Ultimately, these decisions underscore, not undermine, the public’s
perception that the library’s collection is subject to the will and supervision of elected officials
and their appointees. The more the County’s leadership became visibly involved, the clearer it
became to citizens that the library’s decisions were the government’s decisions.

Here, Llano County citizens acted consistently with Texas law. They petitioned elected
officials, who then exercised the supervisory powers Texas law vests in them. This is precisely
the pattern one would expect because the library’s collection reflects the County’s message and
actions. Whatever one thinks of the resulting choices, the sequence of events confirms that the
public naturally attributes the library’s book selections and removals to the County itself. Thus,
the public perception factor balances for government speech.

C. Llano County Exercises Direct Control Over Its Library Collections.

The third Summum factor assesses whether the government “actively shaped or controlled
the expression.” Summum, 555 U.S. at 470-73; Walker, 576 U.S. at 209 (2015); Shurtleff, 596
U.S. at 252. The Fifth Circuit’s concise treatment of this factor reflects the obviousness of its
conclusion: “literally from the moment they arose,” the government has shaped public libraries’

collections “for specific education, civic, and moral purposes.” R. at 25.
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This Court has consistently held that when the government retains final authority and
editorial control over expressive content, the resulting message is the government’s own, even if
public employees or advisory bodies assist in its creation. The most illustrative precedent here is
Johanns v. Livestock Marketing Ass 'n., 544 U.S. 550 (2005). There, cattle producers brought a
First Amendment challenge to a federal advertising campaign (“Beef. It’s What’s For Dinner.”)
that they did not want to fund. Johanns, 544 U.S. at 554, 556. A committee composed of private
individuals drafted the ad, but the Secretary of Agriculture reviewed and approved the ad and
could remove the private committee members at will. /d. at 560. This Court held the ad was
government speech because the government “effectively controlled” the message “from
beginning to end.” Id. As the Court emphasized, the government is “not precluded from relying
on the government speech doctrine merely because it solicits assistance from nongovernmental
sources in developing specific messages.” Id. at 562. See also Downs v. Los Angeles Sch. Dist.,
228 F.3d 1003, 1011 (9th Cir. 2000) (reasoning the government was speaking through the
bulletin announcements in a school, whether the government was characterized as any number of
parties, like the high school, school district, or school board.)

Johanns confirms that the key inquiry is final authority, not authorship. Thus, just as
advertisements written by private industry representatives are government speech because
federal officials retained oversight, so too is speech curated by public librarians and boards
operating directly under county supervision. The librarians and advisory board members at issue
here are public employees and appointees acting under the statutory supervision of the
Commissioners Court. See Tex. Loc. Gov’t Code §§ 323.005(¢c), 323.006. Like the Johanns ad

authors, their recommendations inform, but do not replace the government’s decision-making
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authority. The county retains full power to approve, reject, or revise any part of the expressive
message conveyed through its library collections.

This same logic underlies Summum and Walker. In Summum, the court observed that the
city did not open up its park “for the placement of whatever permanent monuments might be
offered by private donors.” Summum, 555 U.S. at 473. Rather, the city alone decided which
privately made monuments to accept and display. /d. at 472—473. Similarly, in Walker, Texas
law granted the State sole control over “the design, typeface, color, and alphanumeric pattern for
all license plates” and required that the Board “approve every specialty plate.” Walker, 576 U.S.
at 214. Both courts emphasized the government’s powers to “effectively control[] the messages
sent” by exercising “final approval authority over their selection.” Summum 555 U.S. at 473;
Walker, 576 U.S. at 213 (quoting Johanns, 544 U.S. at 560-561). Cf. Shurtleff, 596 U.S. 243 at
250-51, 257 (finding no government speech in part because the city approved every flag design
before the challenged incident); Matal, 582 U.S. at 235 (finding no government speech in part
because trademark registration was mandatory if the mark met certain requirements.)

Llano County’s library system mirrors these systems. Like the Summum city deciding
which monuments would stand in its park or Texas determining which specialty plates to issue,
the Llano County Library Board and Commissioners Court exercise authority over the County
libraries’ expressive content. The library is not open for the display of whatever books private
citizens may wish to contribute. It is a curated, taxpayer-funded collection that reflects the
County’s educational and cultural priorities. R. at 23. The County relies on librarians’ educated
inputs and advisory boards’ community consciousness to assist in curating materials, but it
retains ultimate authority over inclusion and exclusion. Assistance from third parties does not

alter the fact that the government determines the presentation of the collection from “beginning
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to end.” Thus, Llano County has the same “final authority” that this Court in Johanns, Summum,
and Walker deemed sufficient to establish government speech.

Petitioners contend that because County officials personally directed removals, the
actions amount to “censorship.” But government speech, by definition, is the government
deciding what it will say, what it will not say, and what it will not provide a platform for. See
Finley, 524 U.S. 569, 598 (1998) (Scalia, J., concurring) (“It is the very business of government
to favor and disfavor points of view on...innumerable subjects.”)’ This is not censorship. Texas
law places county libraries under the Commissioners Court’s general supervision. When those
elected officials restructure a library board, pause book acquisitions, or direct staff to focus on
particular materials, they are not silencing private expression; they are exercising the power
democratically vested in them by their constituents. No author was barred from publishing, and
no citizen was prevented from accessing the same titles elsewhere. All that changed was simply
what Llano County chose to express as its message. This control satisfies Summum’s third factor
and confirms that Llano County’s library collection decisions are expressive government speech
beyond the reach of the First Amendment.

D. Removal of Library Books, As Opposed To Selecting Them, Does Not Alter The
Government Speech Determination.

Government expression is not static. It evolves as meanings and public values change.
This Court has recognized that expressive works “may change over time” because they “evoke
different thoughts and sentiments in the minds of different observers.” Summum, 555 U.S. at

475, 477. This insight, that meaning resists fixation, requires the government to continually

? This discussion concerns government-speech theory only and does not imply that viewpoint discrimination
occurred.
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reassess the expressive content it presents. Removal of library books, like the selection of new
ones, is part of that process.

The government’s decision to remove certain materials from a public library is no less
expressive than its decision to include them. Removal is the mirror image of selection. Each is an
exercise of judgment about what the government wishes to present as its own expression. As this
Court recently reaffirmed, “deciding on the third-party speech that will be included in or
excluded from a compilation—and then organizing and presenting the included items—is
expressive activity of its own.” Moody, 603 U.S. at 731 (emphasis added). The process of
exclusion is integral to the government’s curation; governments, like all curators, must decide
not only what to say, but when to stop saying it. It is not suppression, but refinement, and it is
how the government updates its message over time.

Because the government cannot possibly produce all the speech it wishes to endorse on
its own, it often “enlists private entities to convey its own message.” Rosenberger, 515 U.S. at
833. Reliance on private authors, however, does not divest the government of control over its
message; the act of choosing which works to continue displaying or to retire remains an
exercise of government authorship. See Johanns, 544 U.S. at 561 (holding that the government
“effectively controlled” an ongoing advertising message “from beginning to end”” (emphasis
added)). That same editorial control necessarily includes the power to revisit and refine prior
expressive choices. Take Summum, for example. A city that once accepted a monument must
naturally retain the authority to remove that monument when its message no longer aligns with
the government’s intended expression. And because monuments, as modicums of art, evoke
different meanings for different viewers, their significance inevitably changes over time. The

same is true of books. As works of art and literature, they hold countless meanings for each
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reader: what resonates deeply with one person may hold only stylistic value for another. Their
meaning resists fixation, reflecting and evolving with each reader’s perspective.

Llano County’s removals were part of this same continuous curatorial process because
libraries routinely reevaluate their collections for relevance, accuracy, and suitable condition.
Professional standards include the CREW (Continuous Review, Evaluation, and Weeding)
policy, which uses the “MUSTIE” criteria (Misleading, Ugly, Superseded, Trivial, Irrelevant, or
Elsewhere Available.) R. at 7. They also include guidance on content-based considerations. The
CREW manual instructs libraries to remove material that contain “biased, racist, or sexist

99 ¢

terminology or views,” “stereotypical images and views of people with disabilities and the
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elderly,” “outdated philosophies on ethics and moral values,” and “books with outdated political
ideas.” Id. at 23. It even identifies “books on marriage, family life, and sexuality” as “usually
outdated within five years,” and calls for the removal of children’s books that reflect “racial and
gender bias” or contain “erroneous and dangerous information.” /d. at 23—24. These standards
confirm that professional weeding necessarily involves judgments about relevance, bias, and
contemporary values. Even with community input and official oversight, the removals here were
part of the library’s continuing review process to keep its collection aligned with local
government values and priorities. The presence of professional standards only reinforces that
continual evaluation and removal are expected elements of government speech.

The Llano County Commissioners Court, like the city in Summum, determined that
certain books no longer reflected the values the County wished to promote through its public
library system. By removing those titles, the County merely updated the expressive content of its

collection, just as a city might relocate or replace a monument whose meaning had evolved. The

government’s role as curator reinforces the expressive similarities between selection and
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removal. In every context, whether choosing which monuments to display, Summum, 555 U.S.
460, which candidates to air, Forbes, 523 U.S. 666, which license plates to present, Walker, 576
U.S. 200, or which books to retain, a curator necessarily decides what is worth presenting as part
of the institution’s message. Especially in the limited-space library context, curating a public
library’s collection is not a static act of selective acquisition, but a continuous process of
selective selection. Librarians must decide which works to continue including, which to retire,
and how to organize those they keep in their collections. Every decision to add a book reflects a
judgment that others will be left, or taken off, the shelf.

Removing books from a public library is not an act of suppression; it is an act of selection
by another name. Whether the government adds or subtracts from its expressive inventory, the
underlying principle remains the same: it is speaking for itself. Because Llano County’s book
removals constitute expressive government speech, they are beyond the reach of the Free Speech
Clause.’

E. Plaintiffs’ Remedy Lies In Their Electoral Powers, Not The Judicial System.

The Constitution leaves disagreements over government expression to the democratic
process. As this Court has explained, the Constitution “relies first and foremost on the ballot box,
not on rules against viewpoint discrimination, to check the government when it speaks.” See
Shurtleff, 596 U.S. at 252. Citizens who object to a public entity’s message must seek change
through their elected representatives, not through federal injunctions. And as this Court made

clear in Summums, if the government were subject to First Amendment restrictions, “it is not easy

4 As the Fifth Circuit recognized, the “government speech doctrine and public forum doctrines are often two sides of
the same coin.” R. at 20. Plaintiffs, however, did not raise any public forum argument before the en banc court. R. at
20, 29. Having failed to preserve the argument, Respondents do not address it in this brief.
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to imagine how government could function.” 555 U.S. at 468. Thus, our republic entrusts the
people to decide, through elections, what messages their government should project.

This principle is foundational to our federal system, and it is embedded directly into
Texas law. Under Article V, Section 18(b) of the Texas Constitution, each county elects a
five-member Commissioners Court, which serves as the county’s chief governing body. The
Commissioners Court consists of a County Judge, elected at large, and four County
Commissioners, each elected by precinct. The book removals at issue here were not made by
unaccountable bureaucrats; they were made by the people’s elected representatives. The
Commissioners Court and its appointed Library Board exercised authority granted to them by
state law and were subject to regular election cycles. As such, Plaintiffs’ recourse for their
disagreements with those elected officials' curatorial decision is to vote to replace them.

This is exactly what our caselaw and Constitution envision: a political, not judicial, check
on government speech. “When the government speaks, for instance, to promote its own policies
or to advance a particular idea, it is, in the end, accountable to the electorate and the political
process for its advocacy. If the citizenry objects, newly elected officials later could espouse some
different or contrary position.” See Southworth, 529 U.S. at 235. Judicial policing of library
content would upend this balance. Every policy disagreement over acquisitions or removals
would invite constitutional litigation, displacing the voters’ authority with judicial supervision.
Federal courts have no business inserting themselves into the internal governance of Texas
counties when the Constitution already provides local elections as the appropriate remedy.

Plaintiffs’ opportunity to address their grievances with their government’s speech

decisions belongs at the ballot box, not the federal courthouse. Their elected officials, the County
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Judge and four Commissioners, are directly answerable to them, not to unelected judges. That is

the safeguard the Constitution prescribes, and it is the one this Court should honor here.

Accordingly, this Court should affirm the Fifth Circuit’s judgment and hold that Llano
County’s library-collection decisions, made by officials accountable under Article V, Section
18(b) of the Texas Constitution, constitute expressive government speech immune from First
Amendment challenges.

IL. The First Amendment’s “Right To Receive Information” Is A Negative Right That
Protects Private Exchange And Does Not Impose An Affirmative Duty On The
Government To Provide Materials.

If this Court concludes that library curation is not government speech, the question
becomes whether Llano County’s book removals violated any constitutional right to receive
information. They did not. The Bill of Rights secures negative liberties—it limits government
power over private speech rather than requiring the government to engage in speech itself. Wis.
Educ. Ass’n Council v. Walker, 705 F.3d 640, 645 (7th Cir. 2013). In alignment with this, the
First Amendment restrains the government from restricting private expression; it does not
compel the government to furnish, preserve, or distribute information. Houchins v. KQED, Inc.,
438 U.S. 1, 15 (1978). The so-called “right to receive information” protects citizens’ ability to
exchange and seek ideas between one another without interference, but it does not create an
affirmative obligation for the state to provide particular materials. The First Amendment protects
zones of private thought and communication, not a constitutional right to have the government
act as a perpetual publisher of all ideas.

Llano County’s library decisions reflect this distinction. True censorship occurs when the
state forbids expression or blocks access to works entirely. Llano County did neither. The books

at issue remain readily available for purchase, borrowing, or download from other sources. This
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Court’s plurality decision in Bd. of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457
U.S. 853 (1982) (plurality opinion), does not compel a different result. Extending Pico beyond
its narrow educational setting to public libraries would invite federal courts to oversee every
local shelving or weeding decision and improperly transform ordinary library management into
constant litigation. The First Amendment guarantees the freedom to read and speak privately, not
an entitlement to have every idea preserved on a government shelf.

A. The First Amendment Prohibits Government Suppression Of Private Speech;
It Does Not Require The Government To Provide Or Maintain Materials.

The First Amendment protects citizens’ right to express themselves and to seek and
exchange ideas without government interference. It does not create a right to demand that the
government supply, endorse, or preserve any particular message. The Bill of Rights “enshrines
negative liberties” by declaring what the government may not do to its citizens, not commanding
what it must do for them. See Walker, 705 F.3d at 645. The First Amendment is a limitation on
government, not a grant of power.

Suppressing speech and declining to provide it are very distinct acts. In Houchins, a
television station sought permission to tour and film conditions inside a county jail after reports
of inmate suicides. 438 U.S. at 3-4. This Court held “[n]either the First Amendment nor the
Fourteenth Amendment mandates a right of access to government information or sources of
information within the government’s control.” Id. at 15. KQED traced this reasoning back to
Grosjean v. American Press Co., 297 U.S. 233 (1936) and Mills v. Alabama 384 U.S. 214
(1966)——cases that protected the press’s ability to criticize government conduct and denied a
right to obtain government-held information. See Grosjean, 297 U.S. at 250 (striking down a tax

targeting newspapers critical of the Louisiana governor and ultimately protecting freedom from
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government punishment of the press, but not guaranteeing access to government information);
Mills, 384 U.S. at 218 (invalidating a state law criminalizing election-day press and reaffirming
the media’s right to criticize government actions but not a right to obtain government-held data).
Although KQED arose in the prison context, the Court’s holding did not rest upon the unique
nature of prisons. Instead, it rested on the broader constitutional rule that the First Amendment
restrains the government from restricting private expression; it does not impose an affirmative
duty to disclose, maintain, or output information.

This principle runs through many “right to receive information” decisions that are often
cited in this context. Repeatedly, this Court has safeguarded individuals’ ability to exchange
ideas freely. It has done so, however, by striking down government interference with private
expression, not by compelling the state to distribute speech itself. In Martin v. City of Struthers,
Ohio, this Court struck down a city ordinance prohibiting door-to-door leafletting, emphasizing
that the “[f]reedom to distribute information to every citizen” wherever they desire to receive it
is “vital to the preservation of a free society.” 319 U.S. 141, 14748 (1943). In Thomas v.
Collins, this Court invalidated a law requiring labor organizers to register before speaking
publicly. 323 U.S. 516 (1945). In Lamont v. Postmaster General, this Court struck down a policy
withholding alleged Communist mail unless the addressee affirmatively requested it. 381 U.S.
301 (1965). And in Stanley v. Georgia, this Court protected a man’s right to possess obscene
materials privately in his own home, holding “[w]hatever the power of the state to control public
dissemination of ideas inimical to the public morality, it cannot constitutionally premise
legislation on the desirability of controlling a person’s private thoughts.” 394 U.S. 557, 566

(1969).
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Each of these cases addressed unconstitutional government interference with private
speech, not a government’s decision to decline distribution. None imposes an affirmative duty on
the state to provide access to information. To the contrary, Stanley framed the right narrowly as
“the individual’s right to read or observe what he pleases,” without suggesting any government
obligation to provide those materials. /d. at 568. Indeed, it would be quite absurd to oblige the
government to fund or display everything from controversial political opinions to pornographic
materials, simply because someone wishes to access them. The First Amendment protects zones
of private thought and exchange. It does not oblige the government to act as an infinite publisher
and holder of every idea.

B. Book Removals Are Not Viewpoint-Based Censorship Because The Materials Are
Still Easily Accessible, And Age-Appropriate Curation Is Permissible Under The First
Amendment.

Llano County’s decisions did not silence authors, suppress publication, or restrict
citizens’ ability to access the removed books elsewhere. Their decisions merely reflected
content-based, viewpoint-neutral judgments about what belongs in a publicly funded children’s
collection. The Constitution does not require government platforms to host every idea, and courts
have long recognized that officials may make selective, content-conscious decisions without
violating the First Amendment. See KQED, 438 U.S. at 15; Rust v. Sullivan, 500 U.S. 173, 193
(1991); Finley, 524 U.S. at 586-88.

In addition, this Court has repeatedly recognized that protecting minors from indecent or
developmentally inappropriate materials is a compelling state interest. See Ginsberg v. New

York, 390 U.S. 629, 639 (1968); United States v. Am. Library Ass’n (ALA), 539 U.S. 194, 200,

214 (2003) (plurality opinion). Llano County’s library decisions are consistent with these settled
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principles: the County did not ban or suppress ideas. It responsibly exercised its discretion to
ensure that materials in its children’s collection reflected appropriate community standards.

1. Llano County Citizens Can Still Access Removed Titles.

True censorship occurs when the state forbids publication, ownership, or discussion of
certain works. Llano County’s actions are nothing of the kind. Removing a book from a public
library does not silence its author, restrict its publication, or bar anyone from reading it. So long
as citizens remain free to obtain materials through other channels, removing books from a public
library does not violate any constitutional right to access information.

KQED emphasized that limiting one method of access does not violate the First
Amendment so long as alternative channels remain open. 438 U.S. at 15. Although reporters
could not enter the jail, they were free to learn “about jail conditions in a variety of ways, albeit
not as conveniently as they might prefer.” /d. That same reasoning applies here. Library patrons
may prefer to find certain books at the Llano County Library, but they remain free to obtain and
read them elsewhere. The titles at issue here remain available for purchase from major
booksellers, independent local stores, e-book stores, and neighboring library systems. Because
the books remain widely available and publication or possession is not prohibited, this is not a
‘book ban’ in any constitutional sense. Llano County is merely declining to use public resources
to distribute formerly offered books.

The Constitution does not require the government to maintain a platform for every idea,
nor does it transform the loss of convenience into an act of censorship. What the First
Amendment forbids is viewpoint discrimination—government suppression of private expression
that it opposes. Llano County, however, did not penalize authors, prohibit readers from accessing

work, or discriminate among viewpoints. It made content-based, viewpoint-neutral judgments
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about what materials to feature in its public children’s collection, just as governments may do
when setting curriculum, funding art, or filtering obscene material. See, e.g., Rust, 500 U.S. at
193 (holding it was not viewpoint discrimination when the government limited Title X funding
to programs that encouraged childbirth rather than abortion because the government may
selectively fund activities it wishes to promote); Finley, 524 U.S. at 586—88 (holding it was not
viewpoint discrimination when Congress required the NEA to consider “decency and respect”
among artistic criteria, as such considerations guide judgment without suppressing disfavored
ideas); ALA, 539 U.S. at 200, 214 (holding libraries may constitutionally use internet filters to
block obscene or harmful material under the Children’s Internet Protection Act). The First
Amendment protects the freedom to speak, publish, inquire, and possess, but it does not compel
the government to act as a perpetual supplier of every idea ever expressed.

2. Protecting Children Is A Compelling Government Interest.

Children interacting with inappropriate material raises unique constitutional concerns.
This Court has long recognized that the government has a compelling interest in drawing
distinctions based on content—and it does not engage in viewpoint discrimination—when the
government is protecting children from inappropriate material. See, e.g., Roth v. United States,
354 U.S. 476 (1957); Ginsberg, 390 U.S. 629 (1968); ALA, 539 U.S. 194.

In Roth, this Court first established that “obscenity is not expression protected by the
First Amendment.” 354 U.S. at 492. In Ginsberg, it proclaimed that “the well-being of [States’]
children is of course a subject within the State’s constitutional power to regulate.” 390 U.S. at
639. See also Free Speech Coal., Inc. v. Paxton, 606 U.S. 461, 478 (2025) (reaffirming that the
“First Amendment leaves undisturbed States’ traditional power to prevent minors from accessing
speech that is obscene from their perspective”); ALA, 539 U.S. at 215 (“The interest in
protecting
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young library users from material inappropriate for minors is legitimate, and even compelling, as
all Members of the Court appear to agree.”) Subsequent cases have only reaffirmed these
principles, with emphasis on the government’s powers to regulate inappropriate material, not just
obscene material, when children are involved. In Sable Commc 'ns of Cal., Inc. v. FCC, this
Court recognized there is “a compelling interest in protecting the physical and psychological
well-being of minors” and that “[t]his interest extends to shielding minors from the influence of
literature that is not obscene by adult standards.” 492 U.S. 115, 126 (1989). And in ALA, this
Court upheld the Children’s Internet Protection Act that required libraries to use internet filters to
block obscene or harmful material as a condition of funding. 539 U.S. at 200, 214.

Under this Court’s guidance, it is well within Llano County’s authority to be concerned
for its children and take appropriate action. The book removals followed complaints from parents
who discovered books in the children’s section containing drawings of child nudity and other
explicit themes. County officials acted not to suppress ideas, but to ensure that inappropriate
materials were not presented to minors in publicly funded children’s collections. Should some
parents want their children to have access to these materials, they may still read, purchase, or
borrow the same titles elsewhere. Llano County has merely chosen not to make those materials
available in the children’s section of the public library.

C. The District Court Misapplied Pico, A Fractured And Nonbinding Decision, And
Its Political-Motivation Finding Was Legally Erroneous.

Pico ofters no controlling standard and has been consistently treated as nonbinding
outside the narrow school-library context. See Campbell v. St. Tammany Parish Sch. Bd., 64 F.3d
184, 189 (5th Cir. 1995); ACLU of Florida, Inc. v. Miami-Dade County School Bd., 557 F.3d
1177, 1200 (11th Cir. 2009). See generally Marks v. United States, 430 U.S. 188, 193 (1977).

The District Court erred by extending Pico’s fractured rationale to a public-library setting and in
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adopting an unsupported “adopted motivation” theory to attribute constituent views to Llano
County officials. Pico scrutinized the motivations of government decisionmakers, not private
citizens or advocates, and nothing in its reasoning permits attributing the subjective motives of
constituents to public officials who respond to community concerns.

1. The Pico Plurality Produced No Controlling Rule And Is Confined To
The School-Specific Context.

Pico is a fragmented decision without a majority rationale. Under Marks, when no single
opinion commands five votes, the Court’s “holding” consists only of the position taken by those
concurring in the judgment on the narrowest grounds. 430 U.S. at 193. No opinion in Pico meets
Marks’ standard to be a binding decision.

Justice Brennan’s plurality, joined by Justices Marshall, Stevens, and Blackmun,
proposed that school officials may not remove books “simply because they dislike the ideas
contained within those books.” Pico, 457 U.S. at 872. Justice Blackmun refused to endorse an
affirmative “right to receive” government-supplied ideas, explaining he disagreed that the First
Amendment imposes an affirmative obligation on the government to provide information or
ideas. Id. at 87582 (Blackmun, J., concurring in part and in the judgment). Justice White
concurred—and would have been the fifth vote for the majority but wrote separately—declining
to apply any First Amendment standard and emphasizing that the record was insufficient to
determine any political motive. /d. at 883—84. (White, J., concurring).

b3

Applying Marks’ “narrowest grounds” rule, the only opinion that could conceivably
guide future courts is Justice White’s concurrence. 430 U.S. at 193; Campbell, 64 F.3d at 189
(holding “Justice White’s concurrence in Pico represents the narrowest grounds for the result in

that case.”) And even that opinion declined to adopt any constitutional standard for book

removals. Because Justice White declined to reach the constitutional question, Pico “does not
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constitute binding precedent.” Campbell, 64 F.3d at 189; see Muir v. Ala. Educ. Television
Comm'n, 688 F.2d 1033, 1045 n.30 (5th Cir. 1982) (en banc) (“[W]e conclude that the Supreme
Court [in Pico] decided neither the extent nor, indeed, the existence vel non, of First
Amendment implications in a school book removal case.”); Chiras, 432 F.3d at 619 n.32 (stating
Pico was “highly fractured.”) Justice White did not offer a test for reviewing removals and did
not endorse a “right to receive” doctrine. He only noted the narrow observation that in a
hypothetical case where the record conclusively showed removals were made solely to suppress
ideas, a constitutional issue might arise. Pico, 457 U.S. at 883. That caution is not a substantive
rule of law. Other circuits have read Pico the same way. The Eleventh Circuit, too, has
emphasized that "[w]ith five different opinions and no part of any of them gathering five votes
from among the nine justices...Pico is a non-decision so far as precedent is concerned. It
establishes no standard." ACLU of Fla., 557 F.3d at 1200. Pico thus does not offer any
conclusive guidance.

Even crediting Pico § limited framework, its rationale arose in the school-library setting,
and public libraries are fundamentally different spaces. The District Court here misapplied Pico
by extending its fractured school-library rationale to a public-library setting. Pico repeatedly
framed its analysis within the “special characteristics” of the school environment. 457 U.S. at
868. The plurality’s narrow concern was that a school board might successfully “prescribe what
shall be orthodox in politics, nationalism, religion, or other matters of opinion” because schools
operate in loco parentis and exert authority over a captive student body. /d. at 872. By contrast,
public libraries serve voluntary patrons who choose when they access their public libraries and
what they would like to read when they do so. The Fifth Circuit in Campbell recognized as much
when it held Pico’s analysis “does not constitute binding precedent” and may only serve as

“guidance.” 64 F.3d at 189.
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Applying Pico outside the school context would transform every library-shelving
decision into a potential constitutional claim. Extending Pico beyond its narrow school setting
would improperly federalize local library discretion. It would transform routine curation
decisions into constitutional litigation and invite federal courts to second-guess every local
judgment about community standards, age appropriateness, and resource allocation. Thus, Pico
is nonbinding and limited to the school-educational setting.

2. Even If This Court Follows Pico, The District Court’s “Political
Motivation” Finding Was Tainted By Legal Error And Constituted
An Abuse Of Discretion.

Even if this Court follows Pico as persuasive guidance, the District Court’s injunction
was rightly overturned because it misapplied Pico and rested on an erroneous legal premise. The
District Court imputed private citizens’ motives to government officials merely because those
officials responded to their constituents’ concerns. R. at 63. This error infected the District
Court’s factual finding and rendered the injunction an abuse of discretion. See Cooter & Gell,
496 U.S. at 405 (holding “[a] district court would necessarily abuse its discretion if it based its
ruling on an erroneous view of the law or on a clearly erroneous assessment of the evidence.”)

In Pico, the plurality framed the relevant inquiry in a book removal case as “depend[ing]
upon the motivation” of the decisionmaker and whether they intended to suppress ideas they
opposed. 457 U.S. 853 at 871. If that intent was the “decisive factor” in the decision-maker’s
decision, meaning their intent was a “‘substantial factor’ in the absence of which the opposite
decision would have been reached,” then the book removals are impermissible. /d. at 871 n.22.
This inquiry, however, focuses on the decisionmaker’s own intent—whether officials acted to
suppress ideas that they opposed. Nothing in Pico authorizes attributing the subjective motives of

private citizens to government actors who consider those citizens’ complaints. In other words,
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Pico’s political motivation inquiry turns on whether the government officials themselves acted
with unconstitutional animus. See Campbell, 64 F.3d at 190 (referencing Pico and holding “the
key inquiry in a book removal case is the school official s substantial motivation in arriving at
the removal decision” (emphasis added).)

The District Court here misapplied that framework. It concluded Llano County “adopted”
public complainants’ motivations “to limit access to the viewpoints” they objected to because the
county “respond[ed] so quickly and uncritically” to citizen complaints. R. at 62—63. This
reasoning stretches Pico far beyond its bounds. Pico scrutinized school officials’ motives, not
those of parents, taxpayers, or other private complainants. Nothing in Pico, or any other
precedent for that matter, supports treating responsiveness to constituents as evidence of
unconstitutional viewpoint discrimination. By imputing private motives to public officials, the
District Court effectively punished the County for being responsive to its constituents and
engaging in public dialogue—conduct the First Amendment protects, not condemns. Because the
District Court’s “adopted motivated” theory supported a ruling based on an erroneous legal
principle, it constituted an abuse of discretion, and the Fifth Circuit properly reversed.

III. CONCLUSION

For the reasons stated above, this Court should affirm the Fifth Circuit’s decision and
hold that Llano County’s book removals constitute government speech and do not violate any
right to receive information.

Respectfully submitted,

Taylor Hitchan

Counsel for Respondents
Dated:November 1, 2025
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