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QUESTIONS PRESENTED

1. Is a public library’s decision to remove books from its shelves a form of government
speech that can be challenged by the free speech clause under Pleasant Grove City, Utah v.

Summum, 555 U.S. 460 (2009)?

2. Does a public library’s decision to remove books from its shelves based on partisan
viewpoint violate the First Amendment right to access information discussed in Board of

Education v. Pico, 457 U.S. 853 (1982)?

ii
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INTRODUCTION

Although once rare, the politically motivated removal of library books is now alarmingly
common. In Llano County, a small but vocal partisan group successfully removed seventeen
books from public library shelves, including award-winning titles. The unifying thread among
the removed books was unmistakable. They celebrated LGBTQ identities, advocated racial
justice, and encouraged open discussion of human bodies—views Respondents considered
repugnant.

Llano County does not dispute that it acted with the intent to suppress disfavored
viewpoints. Instead, it insists that the First Amendment does not apply to its actions at all. But
that argument is as dangerous as it is wrong.

When government officials manipulate public libraries to remove ideas they dislike, they
strike at the heart of the First Amendment, the guarantee of an open marketplace of ideas. The
First Amendment does not protect only palatable or popular opinions. It protects the right to
encounter ideas that challenge, provoke, and even offend. And nowhere is that protection more
vital than in the public library, a space committed to intellectual freedom and open inquiry.

Petitioners are patrons of the Llano County Library who seek the restoration of the
removed books. They ask this Court to reverse the Fifth Circuit and hold that removing public
library books based on viewpoint violates the First Amendment.

STATEMENT OF THE CASE
I. Factual Background

In 2021, the Llano County Public Library removed seventeen books because officials

deemed their content “inappropriate.” R. at 57.' Starting in the summer, a few community

'Those books are My Butt Is So Noisy!; I Broke My Butt!; I Need a New Butt!; Larry the Farting
Leprechaun; Gary the Goose and His Gas on the Loose; Freddie the Farting Snowman; Harvey



members in Llano County, Texas pressured the public library to remove several children’s
books. R. at 57. Before their appointment to the newly formed Library Board, Respondents
Rochelle Wells, Rhonda Schneider, Gay Baskin, and Bonnie Wallace insisted that “butt and fart
books” at the library promoted “grooming.” R. at 57. The books humorously depicted bodily
functions in cartoon form. R. at 57. As Library Director, Respondent Amber Milum had initially
ordered the books because she thought they were age appropriate based on her professional
training and the books’ positive reviews. R. at 35. But the group found the content so “obscene”
that they continuously checked out the books to block access from other patrons. R. at 35, 57.
The group then lobbied Respondents Director Milum, County Judge Ron Cunningham, and
Commissioner Jerry Don Moss to remove the books entirely. R. at 57. Although some librarians
and officials saw no issue with the books, Commissioner Moss and Judge Cunningham ordered
Director Milum to pull the books from the shelves, which she did. R. at 57.

In the fall, Commissioner Moss visited the library and asked Head Librarian Martina
Castelan to show him the “worst” book in the children’s section. R. at 35. Though Castelan did
not think any books in the children’s section were inappropriate, she figured, based on the
“grooming” complaints, that Commissioner Moss was looking for puberty and health books. R.
at 35. Head Librarian Castelan showed Commissioner Moss It s Perfectly Normal, which
explores all aspects of puberty and includes illustrations of “adults in adult situations” in one
section of the book. R. at 35. Moss was “taken aback” and said he would not have wanted his

children or grandchildren to read it. R. at 35.

the Heart Has Too Many Farts; It's Perfectly Normal: Changing Bodies, Growing Up, Sex and
Sexual Health; In the Night Kitchen; Caste: The Origins of Our Discontents; They Called
Themselves the K.K.K.: The Birth of an American Terrorist Group; Being Jazz: My Life as a
(Transgender) Teen; Freakboy; Shine; Gabi, a Girl in Pieces; Spinning; and Under the Moon: a
Catwoman Tale. R. at 66.



Soon after this visit, Commissioner Moss and Judge Cunningham ordered Director
Milum to immediately pull “[a]ny books with photos of naked or sexual conduct,” whether
cartoon or real. R. at 36. They also ordered a freeze on any new library book purchases. R. at 36.
Milum complied. R. at 36. Not even award-winning titles were spared. R. at 36. Among the
books pulled was Caldecott-Medal-winning children’s book In the Night Kitchen, deemed
“inappropriate” for its illustration of a naked child. R. at 36. The book circulated regularly and
showed no signs of damage. R. at 36.

Around the same time, the group escalated its campaign, calling for the removal of any
book they labeled “pornographic,” “CRT,” or “LGBTQ.” R. at 57. The group created a list of
titles corresponding to those on a removal list compiled by Matt Krause, a Republican member
of the Texas House of Representatives, which targeted books related to sex, race, and identity. R.
at 36. On November 10, Wallace emailed Judge Cunningham a list of the flagged books,
claiming “pornographic filth” had been found at all three library branches. R. at 36.

At the direction of Judge Cunningham and Commissioner Moss, Director Milum then
circulated Wallace’s list and instructed staff to pull every listed book. R. at 36. Within a week,
Director Milum removed several titles—7hey Called Themselves the K.K.K.; Caste; Freakboy;
Shine; Spinning; Being Jazz; Gabi, a Girl in Pieces; and Under the Moon: A Catwoman
Tale—despite not having read any of them. R. at 37. When librarian Barbara Baker refused to
participate in the removals, calling it “censorship,” she was fired. R. at 37.

In December, the Commissioners Court ordered a three-day library shutdown to review
the library catalog for “inappropriate” books. R. at 58. Hundreds of books were pulled from their
shelves and placed in Director Milum’s office for review. R. at 37. The Commissioners Court

then dissolved the existing library board, replacing it with a new Library Advisory Board staffed



with the book removal advocates. R. at 58. The new board maintained the book acquisition
freeze, requiring board approval for any new purchases, and closed all its meetings to the public.

R. at 58.

I1. Procedural History

A. The district court concluded that Llano County removed books
based on impermissible viewpoint discrimination.

In April 2022, Leila Green Little and other patrons of the Llano County Public Library
sued Llano County, including the Commissioners Court, the new Library Board, and Director
Milum, for violating their First Amendment right to access information. R. at 7. Petitioners
sought a preliminary injunction to return the books to their shelves. R. at 61.

After a two-day evidentiary hearing, the district court largely denied the government’s
motion to dismiss and granted Petitioners’ preliminary injunction to return all seventeen books to
their shelves. R. at 39, 65. The court ruled that the removals were not government speech,
pointing out that the cases Llano County cited “mostly involve[d] the initial selection, not
removal, of materials.” R. at 60-61.

Relying on Pico, the court reasoned that Petitioners’ right to access information would
be violated if the government’s substantial motivation for removing a book was to deny library
patrons access to ideas with which the government disagreed. R. at 60 (citing Bd. of Educ.,
Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457 U.S. 853, 872 (1982) (plurality)).
Weighing the evidence presented, the court found that Llano County removed books with the
intent to suppress certain viewpoints. R. at 63. The court dismissed Llano County’s claim that the
removals were part of standard weeding as a “pretextual” “post-hoc” excuse. R. at 63. The court
credited the testimony of Head Librarian Castelan, who stated that all but two of the removal

decisions violated the standard weeding criteria. R. at 67. Only removing Freakboy, which had



not been checked out since 2016, and Being Jazz, which had not been checked out since 2017,
complied with the guidelines. R. at 38. Llano County appealed to the Fifth Circuit. R. at 9.

B. The Fifth Circuit panel affirmed the preliminary injunction in part.

On appeal, the Fifth Circuit panel partially affirmed the preliminary injunction. R. at 9.
Finding no clear error, the panel did not disturb the district court’s factual findings. R. at 9. The
panel agreed the removals were not government speech and recognized Petitioners’ right to
access information. R. at 9. The panel agreed that the book removals were unconstitutional under
Pico if the removal was substantially motivated by a desire to suppress disfavored ideas. R. at 9
(citing 457 U.S. at 872).

The panel refined the district court’s standard, holding that public libraries may only
remove books based on content accuracy, pervasive vulgarity, or educational suitability. R. at 9.
Applying this test, Judge Wiener found all seventeen books improperly removed. R. at 9.
Partially concurring, Judge Southwick found that nine books were properly removed for
vulgarity or educational suitability. R. at 9. Accordingly, the panel modified the injunction to
require reshelving eight of the seventeen books. R. at 9. The Fifth Circuit granted en banc
review. R. at 9.

C. The en banc majority reversed, overruling the injunction.

The Fifth Circuit en banc majority reversed the panel decision and overruled the
preliminary injunction. R. at 5. First, the court held that no First Amendment right to access
information exists in a public library. R. at 5. The majority found Pico nonbinding because the
narrowest opinion ‘“‘said nothing of the First Amendment.” R. at 11. The majority also
distinguished other right to access information caselaw as not involving the right to receive

information from the government. R. at 10.



Next, the court held that the book removals were government speech. R. at 5. The court
initially bypassed Shurtleff’s government speech test, relying instead on expressive activity and
public forum caselaw. R. at 16-22; Shurtleff v. City of Bos., Massachusetts, 596 U.S. 243, 252
(2022). When the court finally came to Shurtleff, it reasoned, first, libraries historically promoted
morality, and weeding guidelines encourage removals based on ideology. R. at 22-24. Second,
the public would view a public library’s collection as government speech. R. at 24-25. Lastly, the
court concluded that the third Shurtleff factor simply followed from the first factor. R. at 25.
Finding that the speech belonged to the government, the majority ruled the removals immune
from First Amendment challenge. R. at 26.

Patrons of the Llano County Public Library appealed to this Court, which granted
certiorari to resolve the First Amendment issues presented. R. at 4.

SUMMARY OF ARGUMENTS

The Fifth Circuit erred in holding that the First Amendment permits a public library to
remove books based on officials’ partisan views.

First, this Court should reverse the Fifth Circuit and hold that the public library book
removals are not government speech. Shurtleff articulated the governing test for government
speech. 596 U.S. at 252. Before applying the proper standard, the Fifth Circuit pre-judged the
issue by invoking irrelevant caselaw on expressive activity and public forums.

Under Shurtleff’s three-factor test, the book removals are not government speech. Id.
First, the history of public libraries reflects their commitment to intellectual freedom. After the
First Amendment was incorporated against the states, libraries evolved into institutions dedicated
to intellectual pluralism. Weeding guidelines do not negate that commitment. Second, the public

does not view public library book removals as government speech. Because patrons constantly



borrow books, it’s unlikely the public would interpret the absence of a title as a message from
Llano County. In the alternative, the multiplicity of competing messages within a public library’s
collection means patrons are more likely to see library books as expressions of their authors.
Third, public libraries do not control the content or meaning of the books they carry. Their role is
purely logistical. Because the speech at issue is private, Petitioners can challenge the removals
under the First Amendment right to access information.

Second, this Court should reverse the Fifth Circuit and hold that public library book
removals based on viewpoint violate patrons’ right to access information. This right is not novel.
Pico, which remains binding precedent, already recognizes it. 457 U.S. at 8§72. Justice White’s
controlling concurrence held that the government may not remove books with an improper
motive. /d. at 883. And the Pico dissenters agreed that partisan removals in a public library
would violate the First Amendment. Their primary objection concerned the school setting,
where the government’s educational function permits narrower constitutional protections for
students.

Even if Pico were merely persuasive, the right to access information in public libraries
naturally follows from other Supreme Court precedent. This case closely parallels Lamont and
Kleindienst, where the government served as the conduit for private speech and violated the
Constitution by cutting off access based on viewpoint. Lamont v. Postmaster Gen. of U.S., 381
U.S. 301, 306 (1965); Kleindienst v. Mandel, 408 U.S. 753, 764 (1972). The Court need not
worry about floodgates concerns because the right to access applies only to book removals, not
acquisition decisions.

The constitutional rule is simple: the government cannot remove public library books
because it disagrees with their viewpoint. This principle hews closely to classic First Amendment

doctrine and leaves libraries free to remove outdated, unused, and damaged materials. Because



the district court found that Llano County removed public library books based on viewpoint, this
Court should grant Petitioners’ preliminary injunction and order all seventeen books returned to
their shelves.

ARGUMENT
I. A public library’s decision to remove books from its shelves is not government speech.

The First Amendment mandates that the government “shall make no law...abridging the
freedom of speech.” U.S. Const. amend. I. The bedrock principle of the First Amendment is that
“no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion,
or other matters of opinion.” W. Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642
(1943). The First Amendment, however, does not regulate the government’s own speech.
Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 467 (2009). Thus, if the Llano County
Public Library spoke through its book removals, it is free to engage in viewpoint discrimination,
no matter how pernicious. See id.

The Supreme Court has warned that the government speech doctrine is “susceptible to
dangerous misuse.” Matal v. Tam, 582 U.S. 218, 235 (2017). Because the government could
silence disfavored viewpoints by passing off private speech as its own, courts must “exercise
great caution before extending our government-speech precedents.” Id. Shurtleff outlined a three-
factor test to determine whether the government is speaking: 1) “the history of the expression,”
2) “the public’s likely perception as to who (the government or a private person) is speaking,”
and 3) “the extent to which the government has actively shaped or controlled the expression.”
596 U.S. at 252 (citing Walker v. Texas Div., Sons of Confederate Veterans, Inc., 576 U.S. 200,
209-13 (2015)).

This Court should hold that Llano County Public Library’s book removals are not

government speech. Shurtleff’s controlling test analyzes history, public perception, and control—



not expressive activity or public forums. Under this test, the book removals are not government
speech. First, the most relevant history of public libraries reflects dedication to intellectual
freedom. Second, the public does not see book removals as government speech. Third, libraries
have no control over the content or meaning of the books they shelve. Because the speech is
private, Petitioners may challenge the removals under the First Amendment right to access
information.

A. Shurtleff’s three factors are the test for government speech.

In 2022, Shurtleff clarified how to identify government speech. /d. After synthesizing the
kinds of evidence that guided previous government speech cases, Shurtleff dictated a three-factor
test: history, public perception, and control. /d. at 252-53 (citing Summum, 555 U.S. at 470-73;
Walker, 576 U.S. at 213; Matal, 582 U.S. at 236). At no point did the majority speak of
expressive activity. See id. at 247-59.

The Eighth Circuit modeled the straightforward application of Shurtleff in the public
school library context. See GLBT Youth in lowa Sch. Task Force v. Reynolds, 114 F.4th 660, 667
(8th Cir. 2024). It employed Shurtleff’s test to determine whether book removals were
government speech, without diverting into irrelevant discussions of expressive activity or public
forums. See id.

In contrast, the Fifth Circuit reached the wrong conclusion on government speech, in part,
because it relied on the wrong methodology. The Fifth Circuit let inapposite caselaw on
expressive activity and public forums determine the government speech issue before it even got
to Shurtleff. See R. at 15-22.

Most of the cited cases regarding expressive activity are misplaced because they do not

mention government speech at all. R. at 15-16 (citing Moody v. NetChoice, LLC, 603 U.S. 707,



719 (2024) (invalidating regulations that constrain how social media platforms display
third-party content); Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 243-44 (1974)
(invalidating right-to-reply laws that compel private newspapers to publish unwanted content);
Hurley v. Irish-Amer. Gay, Lesbian and Bisexual Grp. of Bos., Inc., 515 U.S. 557, 559 (1995)
(holding public accommodations laws cannot compel private parade organizers to alter
expressive conduct); Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 636 (1994) (upholding
must-carry provisions that alter cable programmers’ expressive activity); Ark. Educ. Television
Comm'n v. Forbes, 523 U.S. 666, 673-74 (1998) (holding a public broadcaster did not have to
include all candidates in its debate); United States v. Am. Libr. Ass'n, Inc., 539 U.S. 194, 204-05
(2003) (plurality) (upholding the Children’s Internet Protection Act that required public libraries
to install internet filters for federal subsidies)).

The Fifth Circuit used cases discussing both government speech and expressive activity
to skirt Shurtleff’s core inquiry. R. at 16-17 (citing Summum, 555 U.S. at 473; People for the
Ethical Treatment of Animals v. Gittens, 414 F.3d 23, 28 (D.C. Cir. 2005) [“PETA”]; Sutliffe v.
Epping Sch. Dist., 584 F.3d 314, 330 (1st Cir. 2009); [Il. Dunesland Pres. Soc'y v. Ill. Dep't of
Nat. Res., 584 F.3d 719, 721 (7th Cir. 2009); Chiras v. Miller, 432 F.3d 606, 614 (5th Cir.

2005)). From these cases, the Fifth Circuit reasoned as follows. First, curation is speech. See R.
at 15. Second, the government is curating. See R. at 18. Therefore, the government is speaking.
See R. at 18. But that syllogism bypasses the main inquiry laid out in Shurtleff: the question is
not whether the relevant action is speech, but whose speech it is. See 596 U.S. at 252-53.

Even beyond its three-factor test, Shurtleff shows why focusing on expressive activity
misses the mark. The Fifth Circuit held that Llano County engaged in government speech by

selecting and displaying books, reasoning that curation, like monument selection in Summum,
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was inherently expressive. R. at 16 (citing 555 U.S. at 473). But that analogy collapses when
applied to Shurtleff. There, Boston also engaged in expressive conduct by selecting and
displaying flags. See Shurtleff, 596 U.S. at 254-55. For example, when the Boston mayor lost a
bet with Montreal about whose hockey team would win the playoffs, Boston hoisted the
Canadiens’ banner. /d. at 255. Yet the Court did not treat that expressive conduct as dispositive.
See id. at 252. Instead, it applied the three-factor test and concluded the speech was private. See
id. at 259. The Fifth Circuit’s approach short-circuits this inquiry. Treating curation as inherently
government speech assumes the very conclusion the Shurtleff test is designed to assess.

Relying on forum analysis to decide the government speech question is also
methodologically flawed because it is irrelevant in a right to access information case. R. at 20-
22. We agree that library bookshelves are not a public forum. See R. at 21. But here, Petitioners
do not pursue a right to speak by placing books on library shelves. R. at 7. Instead, they assert a
right to access information the government has already chosen to make available. See infra Part
I1.B.2. That distinction is critical to the relevance of forum doctrine. In Chiras, for example, the
Fifth Circuit rejected a textbook author’s First Amendment claim based on lack of a public forum
but left open whether a student had a right to access the excluded content. 432 F.3d at 615, 618
(“The conclusion that no forum exists in this case does not necessarily preclude...Appellant
Rodriguez’s asserted right as a student to receive the information in Chiras’ textbook from the
school.”). Petitioners fall into the latter category. They seek not to speak from the shelves, but to

read from them.
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B. Under Shurtleff, the book removals are not government speech.

1) The history of public libraries illustrates their role as bastions of
intellectual freedom.

Shurtleff instructs courts to evaluate the “history of the expression.” 596 U.S. at 252. The
general and specific history of the expression at issue are both relevant to the analysis. See id.
252-55; Walker, 576 U.S. at 210-12; Summum, 555 U.S. at 470-72.

The history of public libraries reflects their commitment to intellectual freedom. After the
First Amendment was incorporated against the states, professional librarianship repudiated
censorship. That allegiance has endured to the present day, evidenced by the American Library
Association’s (ALA) ongoing defense of open information access. Weeding guidelines do not
authorize officials to remove books based on partisan views. Indeed, the district court found the
CREW guidelines were pretext for viewpoint-based removals, rendering them irrelevant here.

a) Once the First Amendment was incorporated against the states,
libraries evolved into spaces that championed intellectual pluralism.

The Fifth Circuit’s account of the public library skids to a halt before the most relevant
time period. By limiting its focus to pre-1900 history, the Fifth Circuit overlooked the fact that
the First Amendment did not apply to the states until 1925. Gitlow v. New York, 268 U.S. 652,
666 (1925). Once the First Amendment bound libraries, their purpose evolved. The earlier
humanitarian model, aimed at moral uplift and classical education, gave way to a more
democratic vision centered on free discourse, recreational reading, and intellectual pluralism. See
Lowell A. Martin, Enrichment: A History of the Public Library in the United States in the
Twentieth Century 13 (1998).

This transition was a response to widespread library censorship during the 1910s and the
rise of fascism in 1930s Europe. Under the earlier model, the public library became “an active

instrument for propaganda” during World War 1. Wayne A. Wiegand, Part of Our Lives: A
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People’s History of the American Public Library 106 (2015). Many public librarians purged their
collections of pro-German and pacifist materials using the government’s “Army Index,” a list of
books banned from training camp libraries. /d. At the same time, public libraries enthusiastically
distributed British propaganda aimed at swaying American public opinion toward war. Martin,
supra, at 78. Not all public libraries succumbed to wartime hysteria. Wiegand, supra, at 107. The
Dallas Public Library, for example, kept all 278 German-language books on its shelves despite
intense nationalist pressure. /d. This principled stance, grounded in intellectual freedom,
foreshadowed the forthcoming shift.

By the 1930s, the rise of fascism in Europe and the notorious book burnings in Nazi
Germany catalyzed change in American librarianship toward the active defense of intellectual
freedom. See id. at 147. Public libraries began to position themselves as bulwarks against
censorship and ideological conformity. See id. For instance, the New York Public Library
mounted a public exhibition displaying books banned by Axis countries alongside other
controversial books like Adolf Hitler’s Mein Kampf and Karl Marx’s Das Kapital. New York
Public Library Discussion.: Burning of Books, New York Public Library,
https://www.nypl.org/events/exhibitions/galleries/selected-transcripts/item/17578 (last visited
Oct. 25, 2025). This evolution diverged from the earlier philosophy that prioritized moral
education. See R. at 22-23. Instead, libraries increasingly saw themselves as “guardians of the
people’s right to know,” embracing a democratic ethic that emphasized the obligation to present
an “unbiased picture of issues so that the citizen might make an independent decision.” Michael
H. Harris, The History of Libraries in the Western World 248 (4th ed. 1995).

Institutionally, this commitment to intellectual freedom was formalized in 1939 when the

ALA adopted the Library Bill of Rights. Am. Libr. Ass’n, A History of ALA Policy on
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Intellectual Freedom 22-23 (Martin Garnar & Trina Magi eds., 2021) [hereinafter History of
ALA Policy]. The document disavowed censorship and proclaimed that libraries exist to provide
a wide range of information for all. /d. at 23. In 1944, the ALA amended the Library Bill of
Rights to make explicit its opposition to targeted book removals. /d. at 139. This stance was
reaffirmed in 1953, amid McCarthyism, when the ALA endorsed the Freedom to Read
Statement, condemning efforts to remove, censor, and label books. Id. at 59-64.

The ALA has reiterated its opposition to targeted book removals throughout the years. In
the 1960s, the ALA became aware that the language of the 1944 Library Bill of Rights had
unintended effects. /d. at 139. Some librarians were relying on their personal views of fact and
authority to justify removals. /d. To clarify its position, the ALA revised the Library Bill of
Rights to explicitly state, “no library materials should be proscribed or removed from libraries
because of partisan or doctrinal disapproval.” Id. In the 1970s, when there were growing calls to
remove racist and sexist books, the ALA announced that such removals were “in conflict with
the professional responsibility of librarians to guard against encroachments upon intellectual
freedom.” Am. Libr. Ass’n, Sexism, Racism, and Other -Isms in Library Materials (1973),
reprinted in History of ALA Policy, supra, at 140.?

Today, public libraries continue to uphold intellectual freedom as a foundational
professional commitment. Each year, the ALA reinforces this principle by publishing data on
targeted book removals and observing Banned Books Week to denounce such practices. See Am.
Libr. Ass’n, The State of America’s Libraries: A Snapshot of 2024, at 9 (2025); Am. Libr. Ass’n,

Banned Books Week, https://www.ala.org/bbooks/banned (last visited Oct. 25, 2025). Intellectual

? Later policy updates maintain the same view. See Am. Libr. Ass’n, Diverse and Inclusive
Collections (May 29, 2025),
https://www.ala.org/advocacy/intfreedom/librarybill/interpretations/diversecollections.
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freedom thus stands as the defining legacy of the public library. See Minarcini v. Strongsville
City Sch. Dist., 541 F.2d 577, 582 (6th Cir. 1976) (“A library is a mighty resource in the free
marketplace of ideas.”) (citing Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J.,
dissenting)).

b) Weeding guidelines do not allow librarians to purge books
based on ideological disagreement.

The ALA explicitly opposes the use of weeding to suppress certain views. On its
website, the ALA declares that weeding “should not be used as a deselection tool for
controversial materials.” Am. Libr. Ass’n, Collection Maintenance and Weeding (Jan. 2018),
https://www.ala.org/tools/challengesupport/selectionpolicytoolkit/weeding. The ALA urges
public libraries to weed with “objective criteria...such as publication date, circulation history,
and the physical condition of the resource.” /d. In short, professional librarianship opposes
efforts to sanitize collections on ideological grounds.

The Fifth Circuit misrepresented professional standards of library collection management
by selectively quoting from weeding handbooks. R. at 23-24. The Fifth Circuit maintained that
the ALA promotes viewpoint-based removals based on a few isolated lines from a single book
among the hundreds the ALA has published. R. at 24. This selective reading distorts the ALA’s
well-established stance. The Weeding Handbook reflects the views of its author, Rebecca Vnuk,
not the ALA. As the ALA’s Freedom to Read Statement makes clear, “Publishers...do not need
to endorse every idea...they make available.” History of ALA Policy, supra, at 61. When the
ALA provides policy as an institution, it does so through a formal vote of its governing body, the
ALA Council. See id. at 6.

Neither does the CREW manual authorize book removal when government officials find

certain content objectionable. The purpose of weeding is to free up shelf space for new
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acquisitions by removing outdated, damaged, or unused materials—not ideologically cleanse
collections. Tex. State Libr. & Archives Comm’n, CREW: A Weeding Manual for Modern
Libraries 9 (2012). What ultimately matters is the library’s conduct, as the CREW manual itself
makes clear that its guidelines are non-binding and exhorts librarians to “adjust the guidelines”
according to community needs. /d.

More fundamentally, CREW guidelines are irrelevant because the district court found that
the CREW manual was a “pretextual” “post-hoc justification” for viewpoint-based removals.
R. at 63. Several facts informed this conclusion. The removals were initiated by complaints of
“inappropriate” content from community groups and Llano officials. R. at 63. The purpose of
weeding is to make space for new acquisitions, but Commissioner Moss and Judge Cunningham
ordered the library to cease all new book purchases before the majority of removals. R. at 57.
The library abandoned its regular weeding schedule, which occurred in August unless books
were damaged. R. at 38. And Head Librarian Castelan testified that all but two of the removal
decisions violated the standard weeding criteria. R. at 38. Where removals bear no connection to
legitimate weeding practices, it makes little sense to use weeding guidelines to justify viewpoint
discrimination. See Fayetteville Pub. Libr. v. Crawford Cnty., Arkansas, 760 F. Supp. 3d 811,
834 (W.D. Ark. 2024) (rejecting a government speech defense where removals had “nothing to
do with the library’s curation decisions”).

2) The public is unlikely to view public library book removals as
government speech.

Factor two considers whether the public is likely to perceive the speech as coming from
the government or a private actor. Shurtleff, 596 U.S. at 252. The government must convey some

coherent message, even if viewers interpret it differently. See id. at 255; Summum, 555 U.S. at
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473. It is possible the State could hold such a poor grip on its message that it begins speaking in
contradictions and ultimately says nothing at all. See Matal, 582 U.S. at 236.

Here, the public is unlikely to view a missing book as government speech, since patrons
frequently check out materials. In the alternative, patrons are more likely to view books as
expressing the view of their author, not the government.

a) Because patrons routinely check out books, the public is
unlikely to interpret a missing book as government speech.

More often than not, books are absent from shelves because of patrons. Patrons may have
checked out the book, lost the book, or placed the book on the wrong shelf. See Inst. of Museum
and Libr. Servs., Characteristics of Public Libraries in the United States: Results from the F'Y
2019, at 3 (2021) (finding 2.2 billion items were checked out from public libraries in 2019).
Comparatively, librarian-initiated removals are rare, with most books remaining on shelves for
years before being weeded. See R. at 38 (removing books after four years of no circulation was
consistent with typical Llano County Public Library practice). Given these realities, the public is
far more likely to attribute a book’s absence to routine patron behavior than to perceive it as a
message of disapproval from Llano County. See Penguin Random House LLC v. Gibson, No.
6:24-CV-1573-CEM-RMN, 2025 WL 2408178, at *10 (M.D. Fla. Aug. 13, 2025) (“[I]t is
unclear whether the public would assume the government is speaking when they find the school
library shelves emptier than before.”).

Respondents may try to compare library book removals to the removal of monuments or
artwork, but the analogy does not hold. Courts have found that removing monuments and art
constitutes government speech. See e.g., Shreveport Chapter #237 of United Daughters of the
Confederacy v. Caddo Parish Commission, 331 F. Supp. 3d 605, 619 (W.D. La. 2018),

summarily aff'd, 756 Fed. Appx. 460 (5th Cir. 2019) (holding Confederate monument removal
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was government speech); Newton v. LePage, 849 F. Supp. 2d 82, 122 (D. Me.), aff’'d, 700 F.3d
595 (1st Cir. 2012) (holding mural removal was government speech). But library books are
categorically different. See Reynolds, 114 F.4th at 668; PEN Am. Ctr., Inc. v. Escambia Cnty. Sch.
Bd., 711 F. Supp. 3d 1325, 1331 (N.D. Fla. 2024). While patrons are encouraged to remove
books from shelves and take them home, it is illegal for the public to remove monuments from
parks or artwork from museums. Because only the government can authorize the removal of
monuments or art from its own parks and museums, the public naturally attributes removal to the
state. Additionally, monument and art removals are logistically demanding. Statues are heavy,
and art is fragile. Because removal requires time and coordination, it’s far more likely that the
public will view the act as the government sending a message. Library books, by contrast,
disappear and reappear as part of ordinary circulation. Their disappearance is routine, not
rhetorical.

b) Alternatively, the public is far more likely to perceive library

books as expressions of their authors than as a vehicle for a government
message.

In Summum, a city’s decision to display donated monuments was government speech
because the public would view it as the city’s expression. 555 U.S. at 472. The city had chosen to
exhibit a Ten Commandments monument in a park alongside other symbols of local history, like
the city’s first fire station, a historic granary, a wishing well, and a 9/11 memorial. /d. at 465.

The Court rejected the argument that the city must adopt the donor’s interpretation or that the
monument carried a single, fixed meaning. /d. at 474. Instead, the Court emphasized that the city
selected certain monuments “for the purpose of presenting the image of the City that it wishe[d]
to project.” Id. at 473. Because property owners rarely host permanent displays conveying
messages they oppose, a reasonable observer would interpret the monuments as expressing a

message on the city’s behalf. /d. at 471.
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In contrast, in Matal, federally registered trademarks were private speech because the
public would associate them with their private creators. 582 U.S. at 236. As the Court explained,
the public would interpret trademarks like “‘Think different’ (Apple), ‘Just do it” (Nike), or
‘Have it your way’ (Burger King)” to reflect the views of private parties, not the government. /d.
Treating trademarks as government speech was absurd, as it would mean the government was
warning of upcoming disaster when it trademarked “End of Times Ministries.” /d. Distinguishing
Summum’s “small city park” of only fifteen monuments, the Court emphasized that thousands of
trademarks were at issue. /d. at 237 (citing 555 U.S. at 464). Given the “contradictory views” of
trademarks, the Court concluded that the government could not be speaking, as it would be
“babbling prodigiously and incoherently.” /d. at 236.

Although the Fifth Circuit refused to examine the messages of individual books, the
Supreme Court has routinely analyzed specific items to determine the overall message. See R. at
25. Matal assessed the distinct messages of individual trademarks. 582 U.S. at 236. Shurtleff
described the discrete messages conveyed by different flags. 596 U.S. at 254-55. Thus, this Court
should examine the individual messages of library books to accurately assess how the public
would interpret the library’s collective message.

People do not visit libraries to hear from local officials. They visit the library to engage
with authors like Shakespeare, Toni Morrison, and Roald Dahl, whose names appear
unmistakably on the covers. See Reynolds, 114 F.4th at 668. Readers of Its Perfectly Normal
would, of course, interpret its messages on sex and masturbation as stemming from the author,
not governmental decree. See R. at 12; see also PETA, 414 F.3d at 28 (“Those who check out a
Tolstoy or Dickens novel would not suppose that they will be reading a government message.”).

Just as no one would interpret the trademark registration of “End of Times Ministries” as the
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government warning of impending catastrophe, individuals do not expect Llano County to
communicate messages through works like Lolita or The Anarchist Cookbook. See Matal, 582
U.S. at 236.

Although property owners rarely host permanent monuments conveying messages they
oppose, the contrary is true for public libraries. See Summum, 555 U.S. at 471. Libraries
routinely stock books containing messages the government would disavow: Machiavelli's The
Prince or Hitler's Mein Kampf, for example. See Reynolds, 114 F.4th at 668; Crookshanks as
next friend of C.C. v. Elizabeth Sch. Dist., 775 F. Supp. 3d 1160, 1175 (D. Colo. 2025). Patrons
thus see the public library as a marketplace of diverse private ideas, not a mouthpiece for the
government.

The sheer number and diversity of books in a public library preclude any inference of a
coherent government message. Unlike Summum’s “small city park” of only fifteen monuments,
this case involves a library housing thousands of books, much more akin to Matal’s thousands of
trademarks. See Matal, 582 U.S. at 237 (citing Summum, 555 U.S. at 464). Matal explained that
when expression embodies a wide range of “contradictory” viewpoints, the government cannot
plausibly claim to dictate any overarching message. See id. at 236. A public library, with
thousands of books spanning the ideological spectrum, poses the same problem for Llano
County. The government cannot credibly be seen as speaking through such a cacophony of
voices.

The message communicated by the government cannot be so vague as “these books are
worth reading.” See R. at 17. In Shurtleff, the Court could have easily stated that the message of
the flags was “these flags are worth seeing,” but the Court did not embrace that level of

abstraction. See 596 U.S. at 257-58. Neither was the message “these monuments are worth
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seeing” in Summum. See 555 U.S. at 473. Instead, the Court explained that the monuments were
selected to “present[] the image of the City.” /d. If the government is speaking, it must be saying
something more specific than a general invitation to engage with the collection. The Fifth Circuit
inadvertently underscored this error by claiming the message of the National Portrait Gallery is
“[t]hese works are worth viewing,” even as its own footnote concedes that the Gallery’s mission
is “to tell the story of America.” R. at 17, 28 n.18. While the National Portrait Gallery selects art
to communicate an intentional narrative about national identity, Llano County does not collect
books around any particular theme or unifying message. See R. at 28 n.18. This lack of narrative
coherence prevents the public from interpreting the library’s collection as government speech.

3) Public libraries do not exercise control over the content and meaning
of library books.

The final factor asks whether the government “maintains direct control over the messages
conveyed” by the speech in question. Walker, 576 U.S. at 213. The key inquiry is whether the
government controls the “content and meaning” of the message, not control over the speech’s
logistical details. Shurtleff, 596 U.S. at 256.

The Fifth Circuit erred by collapsing Shurtleff’s third factor into the first. R. at 25.
Shurtleff treated each factor as analytically distinct. See 596 U.S. at 253, 256. Reducing the
control inquiry to a byproduct of the history factor distorts the framework, especially since
Shurtleff identified control as “the most salient feature” of that particular case, while history was
“only [the] starting point.” Id. at 255-56.

In Shurtleff, the flag-raising involved private speech because Boston did not “shape[] the
messages the flags sent.” Id. at 256. Boston’s control over the plaza’s physical premises, like
scheduling events and providing a hand crank, was irrelevant to the Court. /d. Instead, the focus

was on “control [that] would indicate that Boston meant to convey the flags’ messages.” Id. No
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such control existed because Boston had never asked to alter a flag before flying it, nor did it
have binding policies for denying applications. /d. at 256-57.

Likewise, federal trademarks were private speech because the government exercised no
control over their content and meaning. Matal, 582 U.S. at 237-38. Although the Patent and
Trademark Office (PTO) enforced numerous rules, it did not control the content of the marks
themselves because it did not “dream up” nor “edit” the trademarks. /d. at 235. The broader
implications of the government’s argument troubled the Court: if trademark registration were
government speech, then so too would be the copyrighting of books. /d. at 239.

In contrast, Walker held that license plates were government speech because Texas
controlled their message. 576 U.S. at 213. The Court found influential the fact that Texas law
gave the state “sole control over the design, typeface, color, and alphanumeric pattern for all
license plates.” Id. (citing Tex. Transp. Code Ann. § 504.005). Texas also owned the designs on
its license plates, including those created by private groups. Id. at 212 (citing Tex. Transp. Code
Ann. § 504.002(3)).

Here, Llano County Public Library does not control the content and meaning of library
books. Creative control over a book’s message and design lies entirely with private authors and
publishers, unlike how Texas maintained “sole control over the design, typeface, color, and
alphanumeric pattern for all license plates.” Id. at 213 (citing Tex. Transp. Code Ann. §
504.005). Public libraries do not “dream up” the books they acquire, nor do they edit them as a
condition for inclusion. See Matal, 582 U.S. at 235. This is precisely the kind of hands-off
approach the Supreme Court found dispositive in Shurtleff, where Boston had never requested

changes to a flag before flying it. See 596 U.S. at 257.
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Copyright law reinforces this separation. While libraries may own physical copies of the
book, the author retains the copyright. This sharply contrasts with Walker, where Texas owned
even the designs of license plates made by private groups. 576 U.S. at 212 (citing Tex. Transp.
Code Ann. § 504.002(3)). As Matal stressed, the government does not become the speaker
simply by managing trademarked or copyrighted works. See 582 U.S. at 239.

The public library’s role is purely logistical. In Shurtleff, the Court insisted that Boston’s
oversight of flag-raising logistics was not evidence of controlling a flag’s message. 596 U.S. at
256. The public library’s supervision of its physical premises mirrors Boston’s management of
the plaza. Id. Control over shelving and cataloging governs a book’s placement and tracking, not
meaning. Shelving decides where a book sits, just as scheduling decides when a flag rises. /d.
Overseeing check-out procedures is no different than Boston providing private parties a hand
crank—both merely regulate access. /d. These mechanical, administrative acts leave a flag’s
design and a book’s text untouched. /d.

The fact that Texas public libraries may consult CREW to manage collections does not
transform book removals into government speech. In Matal, the PTO applied extensive criteria
in reviewing trademark applications, but the Court still held that trademarks were private speech.
582 U.S. at 235. While the absence of standards may suggest a lack of control, as seen in
Shurtleff, the presence of criteria does not establish control sufficient to convert private
expression into government speech. See id.; 596 U.S. at 257.

Even if this Court is not fully convinced on this factor, it need not find all three factors
point the same direction to conclude speech is private. Shurtleff held that the speech was private

when factor one favored government speech, factor two was neutral, and factor three favored
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private speech. 596 U.S. at 253-58. Thus, even with mixed factors, a conclusion that the speech
at issue is private remains valid.

Because the speech here is private, Petitioners can challenge it under the First
Amendment right to access information.

II. A public library’s decision to remove books based on viewpoint violates patrons’
right to access information.

The free speech clause has a “broad scope” to preserve the free marketplace of ideas.
Martin v. City of Struthers, 319 U.S. 141, 143 (1943); see New York Times Co. v. Sullivan, 376
U.S. 254, 270 (1964) (“[D]ebate...should be uninhibited, robust, and wide-open.”). It is well
established that the First Amendment protects not only the right to speak, but also the reciprocal
right to access information and ideas. See Va. State Bd. of Pharm. v. Va. Citizens Consumer
Council, Inc., 425 U.S. 748, 757 (1976) (collecting cases). This dual protection is for good
reason. Without it, the First Amendment would lose its teeth, as the government could simply
stanch discourse by prohibiting a listener from hearing the message of a speaker. See Thomas v.
Collins, 323 U.S. 516, 533-34 (1945).

Public library patrons have a constitutional right to access information. Pico aftirms this
right and remains binding precedent. Even if Pico were merely persuasive, applying such a right
to public libraries follows from broader Supreme Court precedent. As Lamont and Kleindienst
demonstrate, when the government serves as a conduit for private speech, it cannot cut off access
based on viewpoint. By removing seventeen books because it disagreed with the views
expressed, Llano County violated the First Amendment.

A. Pico recognized the right to access information in the library context
and is binding law.

In Pico, students challenged the removal of nine books from their public school libraries.

457 U.S. at 856. The board removed the books because they were “anti-American, anti-Christian,
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anti-Sem[i]tic, and just plain filthy.” /d. at 857 (alteration in original). The Supreme Court issued
seven opinions. Justice Brennan’s plurality opinion announced the judgment of the Court: school
boards “may not remove books from school library shelves simply because they dislike the ideas
contained in those books.” /d. at 8§72 (Brennan, J., joined by Marshall, Stevens, and Blackmun,
J1.). Justice Blackmun joined the plurality except for Part II-A-(1) and wrote separately to clarify
his First Amendment analysis. /d. at 875. Justice White’s concurrence gave the plurality opinion
a fifth vote on the narrowest grounds. /d. at 883. White concluded that the Court had granted
certiorari improvidently and the case should be remanded for further factual development to
determine the school board’s motivation for removing the books. /d. The remaining Justices,
Chief Justice Burger and Justices Powell, Rehnquist, and O’Connor, each penned dissents. /d. at
885, 893, 904, 921.

A straightforward reading of Pico confirms that the right to access information extends to
public library patrons. Justice White’s concurrence held that the government’s motivation is key
to determining whether targeted book removals constitute impermissible viewpoint
discrimination. Even the Pico dissenters conceded that partisan book removals violate the First
Amendment. Their core objection was limited to the school context, where the government’s
educational role constrains students’ constitutional rights.

1) Justice White’s concurrence held that the First Amendment bars
the government from removing books with an improper motivation.

When the Supreme Court issues a fragmented decision with no single rationale garnering
five votes, the Court’s holding is the “position taken by those Members who concurred in the
judgments on the narrowest grounds.” Marks v. United States, 430 U.S. 188, 193 (1977) (internal

citation omitted).
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Justice White’s concurrence renders Pico binding. By concurring in the judgment and
affirming the Second Circuit’s holding that the board’s motivation presented a material factual
dispute precluding summary judgment, White necessarily accepted that some motivations for
book removals are constitutionally impermissible. See Pico, 457 U.S. at 860, 883. If there were
no First Amendment right at stake, then the board’s motives would be irrelevant, and summary
judgment would be proper. White declined to “issue a dissertation” on the contours of that right,
but his decision to remand for factfinding presupposes that viewpoint discrimination in book
removals violates the First Amendment. /d. at 883.

White’s opinion thus reflects a restrained but constitutionally meaningful position: while
some motivations for removing library books may be valid, some are not. See R. at 42
(Higginson, J., dissenting). Determining whether a particular motivation falls outside
constitutional bounds requires a developed factual record. See Pico, 457 U.S. at 883. His
concurrence affirms the fundamental principle that public officials may not suppress books
simply because of disagreement with their content. See id. By dismissing the legal effect of
White’s vote, the Fifth Circuit ignored Marks’s directive that lower courts cannot reduce the
precedential force of plurality decisions to mere persuasive authority. See 430 U.S. at 193; R. at
11.

Luckily for Petitioners, this case suffers from none of the evidentiary gaps that concerned
Justice White. See Pico, 457 U.S. at 883; see also id. at 908 (Rehnquist, J., joined by Burger,
C.J., and Powell, J., dissenting) (reiterating the need for factual development). Unlike how Pico
reached the Court on summary judgment without a developed record, this case comes to the

Court after a full evidentiary hearing. See id.; R. at 63.
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This Court should also be wary of the Fifth Circuit’s ruling because decrying Pico as
non-binding is a recent phenomenon among lower courts. Until the early 2000s, lower courts
routinely applied Pico. See Catherine J. Ross, Are “Book Bans” Unconstitutional? Reflections
on Public School Libraries and the Limits of Law, 76 Stan. L. Rev. 1675, 1692 (2024) (collecting
cases). Only in recent years have some courts begun to question Pico’s precedential force. See
e.g., ACLU of Fla., Inc. v. Miami-Dade Cnty. Sch. Bd., 557 F.3d 1177, 1200 (11th Cir. 2009);
Walls v. Sanders, 144 F.4th 995, 1003 (8th Cir. 2025).

Even more troubling is the flimsy foundation on which these courts rested their
skepticism: a footnote in an unrelated case that the Fifth Circuit itself declined to follow when
confronted with school library book removals. See Muir v. Alabama Educational Television
Commission, 688 F.2d 1033, 1045 n.30 (5th Cir. 1982) (en banc); Campbell v. St. Tammany Par.
Sch. Bd., 64 F.3d 184, 189 (5th Cir. 1995), overruled by Little v. Llano Cnty., 138 F.4th 834 (5th
Cir. 2025) (en banc). Disregarding a Supreme Court opinion and overruling its own circuit
precedent illustrates the extremity of the Fifth Circuit’s position. See R. at 48.

This Court should not miss the irony that the Fifth Circuit found the four-Justice plurality
in Am. Libr. Ass’n persuasive while dismissing Pico. See R. at 11, 16. This inconsistency is
especially stark because Pico has a clear controlling concurrence. See 457 U.S. at 883 (White, J.,
concurring in the judgment). By contrast, in Am. Libr. Ass’n, it is unclear whether Justice

Kennedy’s or Justice Breyer’s concurrence governs. See 539 U.S. at 214, 215.

3 Despite this conclusion, the Eighth and Eleventh Circuits still analyzed whether the plaintiffs
could prevail under Pico. See Miami-Dade Cnty., 557 F.3d at 1207; Walls, 144 F.4th at 1004.
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2) A supermajority of the Court affirmed that libraries cannot remove
public library books for partisan reasons.

Both the plurality and dissent in Pico recognized that partisan book removals violate the
Constitution. The four-Justice plurality made this principle explicit, stating that a library’s book
removal “discretion may not be exercised in a narrowly partisan or political manner” because
“our Constitution does not permit the official suppression of ideas.” Pico, 457 U.S. at 870-71
(Brennan, J., joined by Marshall, Stevens, and Blackmun, JJ.). Critically, the dissenters requoted
verbatim and “cheerfully concede[d]” that same constitutional limit. /d. at 907 (Rehnquist, J.,
joined by Burger, C.J., and Powell, J., dissenting). The dissenters also repeated the plurality’s
reasoning that a Democratic school board, motivated by party affiliation, could not remove all
books written in favor of Republicans. /d. And an all-white school board, motivated by racial
animus, could not remove all books advocating racial equality. /d. So notable were these
concessions that Justice Blackmun highlighted them in his concurrence. /d. at 877-78. In short,
Pico reflects a rare point of consensus: viewpoint discrimination in library book removals
violates the First Amendment.

The dissenting Justices rejected a right to access information within school libraries by
contrasting them with public libraries. The dissenters emphasized that the removed books
remained “‘at public libraries.” 457 U.S. at 886 (Burger, C.J., dissenting, joined by Powell,
Rehnquist, and O’Connor, J1.); id. at 913 (Rehnquist, J., dissenting, joined by Burger, C.J., and
Powell, J.). Three dissenting Justices described public libraries as institutions “designed for
freewheeling inquiry,” compared to a school library where the government serves as
“educator.” Id. at 914-15 (Rehnquist, J., dissenting, joined by Burger, C.J., and Powell, J.).
Taken together, the dissents assume that the right to access information exists in public libraries.

The point of disagreement in Pico was over whether that right extended to the school setting,
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where the government’s inculcative role narrows students’ constitutional rights. See id. at 893
(Burger, C.J., dissenting); id. (Powell, J., dissenting); id. at 914 (Rehnquist, J., dissenting); id. at
921 (O'Connor, J., dissenting).

Respondents should not cling to Chief Justice Burger’s statement that “there is no
binding holding of the Court on the critical constitutional issue presented” to parse the meaning
of the plurality. /d. at 886 n.2. Such an approach forgets Marks and the Supreme Court’s recent
reminder: “A dissenting opinion is generally not the best source of legal advice on how to
comply with the majority opinion.” Students for Fair Admissions, Inc. v. President & Fellows of
Harvard Coll., 600 U.S. 181, 230 (2023); see Marks, 430 U.S. at 193.

B. Even if Pico is only persuasive authority, other Supreme Court

precedent supports applying the right to access information in the public

library context.

The Supreme Court’s right to access information jurisprudence naturally extends to the
public library. Time and again, the Court has affirmed the right to access information across “a
variety of contexts.” Kleindienst, 408 U.S. at 762-63. Kleindienst recognized scholars’ right to
receive information from a foreign academic. /d. Lamont upheld the right to receive political
mail. 381 U.S. at 307. Red Lion protected the public’s right to access “social, political, esthetic,
moral, and other ideas” through broadcast media. Red Lion Broad. Co. v. FCC, 395 U.S. 367,
390 (1969). The Court has also recognized this right in areas such as contraception, labor
organizing, door-to-door solicitation, advertising, and private possession of obscene material.
Griswold v. Connecticut, 381 U.S. 479, 482 (1965); Thomas, 323 U.S. at 534; Martin, 319 U.S.
at 143; Va. State Bd. of Pharm., 425 U.S. at 756-57; Stanley v. Georgia, 394 U.S. 557, 564

(1969). These cases reaffirm the foundational principle that the right to access information

“regardless of [its] social worth...is fundamental to our free society.” Stanley, 394 U.S. at 564.
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Public libraries fall squarely within the logic of these precedents. Public libraries offer
diverse ideas and are often the only access point to intellectual exploration for the economically
disadvantaged. See Nancy C. Kranich, Libraries and Democracy: The Cornerstones of Liberty,
at v (2001); Justin McCarthy, In U.S., Library Visits Outpaced Trips to Movies in 2019, Gallup
(Jan. 24, 2020),
https://news.gallup.com/poll/284009/library-visits-outpaced-trips-movies-2019.aspx#:~:text=W
hether%20because%20they%200offer%20services,visited%200r%20attende d%20less%20
(finding public libraries are most visited by low-income adults). In this way, the public library
fosters a free society by enabling the populace to educate or entertain themselves in whichever
way they desire. See Kranich, supra, at v.

The rise in partisan book removals underscores the urgent need to affirm a constitutional
right to access information in public libraries. Before 2020, targeted book removals rarely
exceeded 300 per year. Am. Libr. Ass’n, Censorship by the Numbers (Apr. 20, 2025),
https://www.ala.org/bbooks/censorship-numbers. Recently, however, those numbers have
exploded, reaching 6,863 in 2022, 9,021 in 2023, and 5,813 in 2024. Id.

This escalation is the result of coordinated political campaigns aimed at purging libraries
of disfavored viewpoints. From 2001-2020, pressure groups, board members, and elected
officials brought only 2.8% of the total documented challenges. Deborah Calwell-Stone,
Freedom to Read Comes Continues to Come Under Fire, in Am. Libr. Ass’n, The State of
America’s Libraries, supra, at 6. In 2024, these groups brought 71.6% of the challenges, while
parents only accounted for 16% of the challenges, and individual users just 5%. Id. The most
aggressive campaigns are spearheaded by political figures, like Texas Rep. Matt Krause, or
conservative advocacy groups, like Moms for Liberty. See R. at 36; Johnathan Friedman et al.,

PEN Am., Banned in the USA: The Growing Movement to Censor Books in Schools 15 (2022).
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These groups pursue a clear ideological agenda to remove books with LGBTQ characters, racial
justice themes, and discussions of sex. See Kasey Meehan et al., PEN Am., Banned in the USA:
The Mounting Pressure to Censor 16-18 (2023).

Allowing the government to “drive certain ideas or viewpoints from the marketplace” is
antithetical to the First Amendment. Simon & Schuster, Inc. v. Members of the N.Y. State Crime
Victims Bd., 502 U.S. 105, 116 (1991). A public library “contract[ing] the spectrum of available
knowledge” threatens both autonomy and democracy. Griswold, 381 U.S. at 482. As the
Supreme Court has attested:

At the heart of the First Amendment lies the principle that each person should

decide for him or herself the ideas and beliefs deserving of expression,

consideration, and adherence. Our political system and cultural life rest upon this
ideal.

Turner Broad. Sys., 512 U.S. at 641.

1) Public library book removals mirror Lamont and Kleindienst,
which recognized the right to access information through the government.

In Lamont, the Court held that the government could not withhold communist mail
simply because it carried disfavored ideas. 381 U.S. at 307. The statute at issue required U.S.
Post Offices to withhold and destroy foreign communist literature after twenty days unless
recipients returned a reply card indicating their desire to receive the mail. 381 U.S. at 303-04.
The Court found the statute violated “the addressee’s First Amendment rights.” Id. at 307. The
Court reasoned, “The United States may give up the post-office when it sees fit, but while it
carries it on the use of the mails is almost as much a part of free speech as the right to use our
tongues.” Id. at 305 (quoting Milwaukee Soc. Dem. Pub. Co. v. Burleson, 255 U.S. 407, 437
(1921) (Holmes, J., dissenting)).

Similarly, Kleindienst addressed whether denying a visa to a foreign scholar based on his

communist views violated the First Amendment rights of the American academics who had
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invited him. 408 U.S. at 754, 760-62. The Court recognized the American scholars’ right to
receive information, even though the government controlled the channel of communication: the
visa process. Id. at 764. Nonetheless, the Court upheld the visa denial, finding that the First
Amendment gave way to Congress’s plenary power over immigration. /d. at 769.

In a public library, the government functions as a channel through which private speech
reaches the public, just as it did in Lamont and Kleindienst. The postal service was the channel
through which individuals received mail. Lamont, 408 U.S. at 305. The visa process was the
channel through which foreign scholars could reach American audiences. Kleindienst, 408 U.S.
at 764.* A public library is the channel through which authors’ books reach readers. In all three
settings, the government did not create the message; it facilitated the message’s circulation. See
Lamont, 381 U.S. at 307; Kleindienst, 408 U.S. at 764; supra Part [.B.3. And in each case, a
First Amendment violation occurred when the government closed its channel because it objected
to the message being conveyed. See Lamont, 381 U.S. at 307; Kleindienst, 408 U.S. at 764; R. at
62. Just as the availability of the information elsewhere was no defense in Lamont or Kleindienst,
the First Amendment violation here cannot be excused by telling Petitioners to buy the books or
borrow them from a friend. See Va. State Bd. of Pharm, 425 U.S. at 757 n.15; R. at 13.

The similarity to Lamont is especially pronounced. In both cases, the government
operated a public communication system to provide reading material to the public. See Lamont,
381 U.S. at 307; R. at 5. Because it disapproved of the message, the U.S. Postal Service pulled
communist mail from distribution, like the Llano County Public Library pulled “CRT and

LGBTQ” books from circulation. See Lamont, 381 U.S. at 304; R. at 57. Simply put, removing

* Fortunately for Petitioners, there is no competing foreign affairs power that can override their
right to access information. See id. at 769.
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materials because of viewpoint is censorship, even if the public accessed such materials from the
government.

2) The right to access information only applies to library book removals,
not acquisitions.

The Fifth Circuit erred by equating the government’s initial decision not to acquire a
book with the act of removing a book already available to the public. R. at 12. This distinction is
not semantic; it is constitutional. Patrons cannot demand the addition of specific books to a
public library because the First Amendment right to access information attaches only after the
library has made the book available.

Lamont illustrates this constitutional line. 381 U.S. at 305. There, the Court held that the
right to access information hinges on the services the government has chosen to provide. /d. If
the government had never created the postal system, citizens could not invoke the First
Amendment to demand mail delivery. See id. But once that system existed, the government was
subject to the First Amendment and could not refuse to deliver mail based on the viewpoint of its
contents. /d.

A federal district court reached the same conclusion regarding public libraries and
internet filters. Mainstream Loudoun v. Bd. of Trs. of Loudoun Cnty. Libr., 2 F. Supp. 2d 783,
795-96 (E.D. Va. 1998). There, patrons sued a public library for installing internet filters that
blocked websites like the Quaker Home Page and the site for the American Association of
University Women—Maryland. /d. at 787. The public library argued that any limitation on its
discretion to remove materials would force it “to act as unwilling conduits of information.” /d. at
794. The court rejected that argument. /d. at 795. Although the public library had no obligation
to provide internet access, once it provided that service, it could not then block certain websites

because it disagreed with their viewpoint. /d. at 795-96.
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The same principle governs book removals. The First Amendment does not entitle
patrons to demand that a public library acquire any particular title. But when the library adds a
book to the collection, a patron’s right to access information attaches, and any removal decision
must withstand First Amendment scrutiny. As one federal court explained:

[T]he issue here is not whether public libraries have an obligation to provide

Plaintiffs with access to all conceivable ideas and opinions; they don't...Rather,

the issue is whether public libraries have an obligation not to stigmatize
disfavored viewpoints that are already in their collection.

Virden v. Crawford Cnty., Arkansas, No. 2:23-CV-2071, 2024 WL 4360495, at *5 (W.D.
Ark. Sept. 30, 2024). Once a book is on the shelf, the First Amendment protects it from
viewpoint-based removal.

Attaching a constitutional constraint only after the government offers a service follows a
familiar pattern. The government has no obligation to provide benefits like public assistance or
disability aid. See Mathews v. Eldridge, 424 U.S. 319, 332 (1976). But once it chooses to offer
those benefits, it cannot revoke them without providing due process. See id. The same logic
applies here. Once the public library gives patrons access to a book, it cannot then remove that
book because it disapproves of the message.

C. The legal test is clear: public library books may not be removed
based on viewpoint.

This Court should adopt the straightforward rule that library books cannot be removed
based on viewpoint. That principle leaves ample room for legitimate removals. Libraries remain
free to remove books for subject-matter reasons (like replacing inaccurate information) and for
non-content reasons (like physical damage or disuse). This framework tracks settled First
Amendment doctrine.

Under quintessential First Amendment doctrine, content-based government action must

satisfy strict scrutiny, and content-neutral action must meet intermediate scrutiny. Turner Broad.
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Sys., 512 U.S. at 642. Viewpoint discrimination, the most egregious form of content-based
action, is per se unconstitutional. See Matal, 582 U.S. at 243-44 (collecting cases).

The established prohibition against viewpoint discrimination decides this case. The
district court made a factual finding of viewpoint discrimination, which every appellate court left
undisturbed. See R. at 9, 63. And the record leaves no doubt. Llano County repeatedly justified
the removals by labeling the books “inappropriate,” a textbook example of viewpoint
discrimination. See R. at 26; lancu v. Brunetti, 588 U.S. 388, 394-95 (2019) (prohibiting
“immoral and scandalous” speech was impermissible viewpoint discrimination).

Because public libraries are not schools, the First Amendment protections that apply
derive from general free speech principles. In Pico, the Court allowed the removal of
“pervasively vulgar” and “educationally unsuitable” materials, but only in the unique context of
public schools, where students’ rights are balanced against the school’s inculcative function. 457
U.S. at 871 (plurality). Yet vulgarity and unsuitability are forms of viewpoint discrimination. See
Matal, 582 U.S. at 243 (“Giving offense is a viewpoint.””). Because the public library is not a
school, it must be governed by the same robust free speech principles that protect all other public
settings. See Mainstream Loudoun, 2 F. Supp. 2d at 795. This Court, thus, should restore access
to all seventeen removed books. See R. at 9.

Even if Llano County invokes a compelling interest in shielding children from
inappropriate content, its actions fail strict scrutiny. Protecting children from age-inappropriate
content is indeed compelling. But permanently removing books from the library is not a
narrowly tailored means, as blanket removals also restrict access for adults. Far less restrictive
alternatives are readily available. Libraries can structure collections to guide young readers

toward age-appropriate materials, such as through designated children’s sections. See R. at 48.
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Many libraries also empower parents to control what their children check out. See R. at 48. Here,
Llano County chose full censorship when tailored safeguards were easily implementable.

Libraries need not fear that this standard will disrupt routine weeding practices.
Removals that are content-neutral or based on subject matter easily withstand constitutional
scrutiny. For example, withdrawing books due to physical damage or prolonged disuse are
non-content reasons that satisfy intermediate scrutiny, as such actions directly serve the
important government interest in maintaining a functional library collection. Even when
content considerations play a role, like removing outdated materials or ensuring factual
accuracy, such decisions readily satisfy strict scrutiny. The government has a compelling
interest in curating an up-to-date collection within limited space, and removing obsolete books
is the least restrictive means to achieve that goal. Unlike viewpoint-based removals, the Court
has been willing to uphold subject-matter distinctions under strict scrutiny. See e.g., Burson v.
Freeman, 504 U.S. 191, 211 (1992) (upholding a subject-matter electioneering ban near polling
places).

The evidentiary difficulties the Fifth Circuit frets over are part and parcel of First
Amendment adjudication. R. at 12-13. It is true that terms like “inaccurate” can mask
impermissible viewpoint discrimination. See R. at 5. For example, removing a Holocaust denial
book because it is factually inaccurate would be justified. But labeling that same book as
“inaccurate” because it presents an abhorrent ideology is viewpoint discrimination. Motive is
often dispositive in First Amendment cases, and trial courts are well-equipped to distinguish
legitimate reasons from pretext. See Christian Legal Soc. Chapter of the Univ. of California,
Hastings Coll. of the L. v. Martinez, 561 U.S. 661, 697 (2010) (remanding to assess whether

selective policy enforcement was a pretext for viewpoint discrimination).
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Because Llano County removed seventeen books from the public library based on
viewpoint, this Court should hold that Llano County violated the First Amendment.
CONCLUSION
No one disputes that Llano County removed all seventeen books because they objected to
their views regarding race, identity, and sex. Allowing partisan ideology to dictate book
removals severs the public library from both its mission of intellectual freedom and the
protections of the First Amendment. For the foregoing reasons, Petitioners request that this
Court reverse the Fifth Circuit and hold that the book removals are not government speech and
that public library patrons have a constitutional right to access information free from political
interference. This Court should grant Petitioners’ preliminary injunction and order all seventeen
library books returned to their shelves where they belong.
Respectfully submitted,

[s/ Madilyn Abbe

MADILYN ABBE
Counsel for

Petitioner Date:
October 30, 2025
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