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What does it mean to own culture? To create it? To be responsible for it? These were the 
animating questions of the fifth annual Berkeley Art, Law, and Finance Symposium, held on 
June 4, 2026, at the San Francisco Museum of Modern Art — and they could not have felt more 
urgent. Conceived and directed by Delia Violante, the Berkeley Art, Law, and Finance Project at 
Berkeley Law brought together more than 100 attorneys, curators, artists, scholars, and legal 
practitioners for an afternoon of critical conversation under the theme Custodianship, 
Authorship, and Autonomy. Six sessions examined the constitutional boundaries of government 
authority over museums, the legal and ethical frameworks governing indigenous cultural 
property, the art market's vulnerability to financial crime, and the emerging questions of 
authorship in an age of generative AI — all at a moment when each of these issues is being 
tested in ways that will shape the art world for years to come. The following takeaways capture 
the key themes and legal discussions from each session. The symposium was made possible 
by the generous support of Lorrie L. Greene and Richard L. Greene, UC Berkeley alumnus (BS, 
Business Administration '60; JD '63). 

 

I. Art, Power, and the Constitution 

Dean Erwin Chemerinsky 

Dean Erwin Chemerinsky began his keynote by addressing the present-day assault on speech 
we are witnessing by way of government censorship. In April 2025, President Donald Trump 
issued an executive order titled "Restoring Truth and Sanity to American History." The order 
directed the Smithsonian to remove anything promoting a narrative portraying America as 
"inherently harmful and oppressive." The order forbids the display of any exhibit or programs 
promoting ideology that "degrades shared American values" or "divides Americans based on 
race." Dean Chemerinsky specified that the federal government has directed the removal of any 
reference to times of slavery, internment camps, or Donald Trump's impeachment. 

Dean Chemerinsky also described additional government overreach beyond museums, 
including the cutting of tens of billions of dollars in research grants based on keyword searches 
— defunding work containing words like "diversity" or "gender," including plant diversity research 
and microbiome studies. He noted his own active litigation against the Trump administration, 
Thakur v. Trump, in which federal courts have ruled against the administration and restored over 
$1 billion in grants. He also discussed 25 states that have passed laws banning so-called 
"critical race theory," and Indiana and Florida laws requiring teacher "neutrality." 
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The Dean went on to discuss the distinction between the government creating a forum for 
private speech and the government as a speaker, the latter of which is not required to comply 
with the First Amendment. The First Amendment applies only to public institutions; private 
institutions do not have to comply. In Pleasant Grove v. Summum (2009), the Supreme Court 
held that the placement of a monument in a public park is government speech and thus not 
bound to the First Amendment. Walker v. Tex. Div., Sons of Confederate Veterans (2015) also 
ruled license plates to be government speech and not subject to the First Amendment. Dean 
Chemerinsky provided Shurtleff v. Boston (2022) as an example of the court finding that 
Boston's policy allowing groups to raise a flag was interpreted to have created a forum for 
private speech that is required to comply with the First Amendment. 

Dean Chemerinsky then discussed the unconstitutional conditions doctrine, content-based 
restrictions, and the challenge distinguishing viewpoint restrictions from subject matter 
restrictions. The unconstitutional conditions doctrine establishes that the government cannot 
condition funding based on viewpoint restrictions. If there is regulation by content, it must meet 
strict scrutiny and is virtually never upheld. Cases illustrating these tensions include National 
Endowment of the Arts v. Finley (1998) and Matal v. Tam (2017). Dean Chemerinsky concluded 
with three calls to action, stressing the vitality of not becoming complacent: (1) stay informed 
and help inform others; (2) get involved — supporting organizations such as the ACLU, NAACP 
Legal Defense Fund, Protect Democracy, Democracy Forward, and Common Cause; and (3) 
speak out through letters, op-eds, rallies, and contact with elected officials. He stated plainly: 
"I've never been so afraid for the future of our democracy." 

 

II. Land, Line, Blood, Memory 

Sarah Sense 

Artist Sarah Sense — Chitimacha and Choctaw on her mother's side — shared some of her 
incredible mixed media works combining traditional basket weaving and digital photography. 
Sarah has used other media in her art, incorporating old maps and land deeds to reference 
ancestral homelands. Sarah discussed the significance of national parks as originally stolen 
indigenous land in the creation of her works and her use of British Library maps to reference her 
ancestral homelands. 

Sarah explained that basket weaving is central to Chitimacha and Choctaw identity, and that the 
money made from baskets commissioned by the Tabasco heiresses Sarah and Mary McIlhenny 
— beginning in 1899 and continuing for 40 years — assisted the Chitimacha Nation reservation 
in saving their land and establishing themselves as a sovereign nation. Sarah spoke movingly 
about a rupture in her own family's weaving lineage, and how she taught herself to weave — 
with the blessing of the tribal chairman — in order to restore that tradition and eventually pass it 
on to her three sons. 
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Sarah concluded by sharing her series of six, which she uses as a teaching tool to encourage 
considering the history of the land back movement. Her final piece, Birchbark (2022), is now in 
the collection of the V&A in London. It incorporates a birchbark map currently held at the British 
Library, and Sarah closed by reading the colonial inscription on that map: "Map drawn by 
Indians on birch bark…since even savages can make an intelligible plan" — a stark framing of 
how indigenous knowledge has been simultaneously used and denigrated. Sarah also 
articulated a philosophy of Indigenous Futurism: living with the land rather than owning it, 
staying connected rather than separate, and teaching children to imagine a future in which 
ancestral lands are restored. 

 

III. Re-Envisioning the Arts of Indigenous America Galleries at the de Young 

Hillary Olcott 

Hillary Olcott, Curator of Art of the Americas at the de Young Museum and the Legion of Honor 
in San Francisco, delivered a presentation on the de Young's recent effort to re-envision its Arts 
of Indigenous America galleries, which opened in August 2025. She described a five-year 
collaborative process — including a 9-pound, 89-author catalog developed with a Pueblo 
Advisory Group — and stressed that consultation must be patient, tribe-led, humble, and 
followed through. 

Hillary highlighted two commissioned works for the new galleries: Special Forces by Hans Luger 
(Three Affiliated Tribes/Standing Rock), whose teepee-skin canvas interrogates which party was 
truly "hostile" during the American Indian Wars; and the 2025 basket by Rumsen Ohlone master 
weaver Linda G. Yamane, the first Ohlone fancy basket made in over 150 years, representing 
thousands of hours of research into the approximately 40 surviving Ohlone baskets held in 
museums worldwide. Hillary emphasized that a crucial way to support and protect Native 
American cultural heritage is to provide a platform for living artists to speak about their work — a 
principle that guided the entire reinstallation. 

 

IV. Cultural Property Protection for Native Americans 

Hillary Olcott, Sarah Sense, and Seth Davis 

Moderated by Seth Davis, Professor of Law, UC Berkeley 

Hillary Olcott and Sarah Sense were joined by Professor Seth Davis, a longtime expert on 
Federal Indian Law and its history, for a panel discussion on the legal and ethical frameworks 
governing Native American cultural property. Much of the conversation surrounded the 
responsibilities involved with the 1990 federal enactment of the Native American Graves 
Protection and Repatriation Act (NAGPRA) and California's AB 978 (2001) and AB 275 (2021), 
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collectively called CalNAGPRA. While NAGPRA was initially enacted in 1990, its requirements 
remain subject to interpretation and criticism by tribes and museums. Under NAGPRA, 
compliance is determined by tribal consultation. Hillary noted that recent NAGPRA regulatory 
updates — likely 2023 or 2024 — shifted the burden of proof to museums: institutions must now 
seek permission and invite consultation rather than tribes having to prove cultural patrimony. 

Sarah discussed realizing the disconnect between the community and their cultural property — 
recounting finding 150 Chitimacha baskets at the Southwest Museum in Pasadena as a 
teenager and recognizing that rupture for the first time. Hillary discussed the role of acting as a 
steward of collections, which requires learning proper caretaking methods. Hillary shared a 
nuanced example from the current Native California exhibition: a ceremonial blade of unknown 
origin that could not be formally consulted on under NAGPRA's government-to-government 
framework, but which was ultimately handled through an informal process in which cultural 
leaders from several communities came together, decided among themselves to consult, and 
authorized its display — demonstrating that meaningful consultation can and must happen 
outside the legal framework too. 

The panel then discussed the theme of stewardship and how it can come with many different 
definitions. NAGPRA serves as a fundamental human rights statute but also seeks to shift the 
narrative, with a statewide effort to include education alongside displayed cultural property. 
Sarah discussed memory and her artwork's use of deeds. Hillary emphasized the joy she has 
experienced working with contemporary artists. Professor Seth Davis referenced chain of title 
and the doctrine of discovery, noting that the chains of title in the United States trace back to the 
racist and fictitious doctrine of discovery — a point he said Sarah's use of land deeds in her 
artwork conveyed more powerfully than any lecture could. 

The panel concluded with Professor Davis posing the question: can limiting property rights 
actually be a measure to protect property? Re-framing property law is possible as seen in New 
Zealand's recognition of the personhood of water for the Māori people. Hillary added that the 
Thunderbird screen repatriation — a screen lent to the museum from the Central Council of 
Tlingit and Haida Indian Tribes of Alaska after the tribe successfully repatriated it from LACMA 
— illustrates exactly this: the tribe argued the screen was never alienable because it could 
never have been "owned" by any individual, making the chain of legal title irrelevant. 

 

V. Law, Ethics, and the Visual Arts 

Judge Simon Frankel, in conversation with Adine Varah 

Judge Simon Frankel — Judge of the San Francisco Superior Court, co-editor of the newly 
published sixth edition of John Henry Merryman's foundational text Law, Ethics, and the Visual 
Arts —  — and SFMOMA General Counsel Adine Varah, a pair that has co-taught an art law 
course at Stanford since 2012, provided the audience with context on some of the most pivotal 
cases in art law. Judge Frankel began by stressing that "art law" is a made-up construct — it is 
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really an amalgamation drawing from many different areas of law such as IP and constitutional 
law. Pivotal cases discussed included Brancusi v. the United States (1928), analyzing whether 
Brancusi's abstract sculpture qualified as a work of art for tariff purposes — a question the court 
answered affirmatively, recognizing the rise of abstraction even if it did not fully understand it. 

Much more recent cases were also discussed, including the 2023 Supreme Court decision in 
Andy Warhol Foundation v. Goldsmith, a landmark fair use case arising from Warhol's use of 
photographer Lynn Goldsmith's portrait of Prince as a reference for a series of silkscreens. 
When Condé Nast used one of the silkscreens — Orange Prince — on a magazine cover in 
2016 following Prince's death, Goldsmith sued for infringement. The Supreme Court refocused 
the fair use inquiry away from whether the secondary work added new meaning or message, 
and toward whether it competed with the commercial use of the original. The Court found the 
magazine cover use was not a fair use, marking a significant recalibration for artists and 
appropriation art more broadly — though Judge Frankel noted the original silkscreens 
themselves may well have been fair use, a question the Court did not reach. 

Additional cases discussed included: a Bill Viola/Dan Flavin VAT case before the European 
Commission, which held that light installation works were not "art" but then taxed them at their 
full art-market value — "having their cake and taxing it too"; the Rauschenberg Canyon estate 
tax dispute at MoMA, in which the IRS hypothesized a Chinese billionaire smuggling the 
bald-eagle-incorporating multimedia work out of the country to justify a $65 million valuation; 
and a Calder authenticity case (Greenberg v. Bauman) illustrating the gap between legal 
determinations — the court found it "more likely than not" a genuine Calder — and market 
reality, since the dealer's own opinion that it looked wrong rendered it effectively unsellable. 

The passage of time and its impact on legal outcomes was central to the discussion. Examples 
include MFA Boston v. Seger-Thomschitz (2010), a dispute over Kokoschka's painting Two 
Nudes (Lovers), where the museum was able to keep the painting on the basis of statute of 
limitations. In Bennigson v. Solomon R. Guggenheim, the Guggenheim was also able to keep 
Picasso's Woman Ironing on the basis that the plaintiff's claim was barred by laches. There are 
longstanding debates on repatriation and there remain crucial questions on restitution: under 
what circumstances should a museum make a return? Even upon return, there is still a question 
of where that cultural property rightfully belongs — for example, museums attempting to restitute 
Benin bronzes have faced disputes between Nigeria and the Kingdom of Benin over who should 
receive them. Judge Frankel noted a striking shift in student opinion on the Elgin Marbles: in the 
mid-1990s the class split 50/50 on whether they should be returned; today the split is roughly 
90/10 in favor of return. 

Judge Frankel also discussed the significant new Holocaust Expropriated Art Recovery Act of 
2025 (enacted in 2026), which passed the House unanimously. This new act goes far beyond 
the original 2016 HEAR Act by removing the sunset provision and doing much more: it preempts 
laches, acquisitive prescription (adverse possession for personal property), the act of state 
doctrine, international comity, forum non conveniens, and prudential exhaustion — removing a 
wide range of non-merit-based defenses that had allowed museums to retain Nazi-looted art on 
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procedural grounds. This sweeping change sets up years of international enforcement disputes 
as U.S. judgment-holders seek to enforce recovery orders in European courts. 

The session also addressed museum deaccessioning ethics, noting that post-pandemic 
changes to Association of Art Museum Directors guidelines now permit using sale proceeds for 
"direct care" of collections — not just new acquisitions — reflecting a shift toward stewardship 
over accumulation. Adine also mentioned Data Land, AI artist Refik Anadol's new museum 
opening in Los Angeles on June 20th, dedicated entirely to AI art. 

 

VI. The Ethics of Ownership: Financial Crime and the Custodian's Responsibility 

Sharon Cohen Levin and Anthony Pickles 

Moderated by Eleanor Iris Gartstein, Berkeley Law JD '26 

Sharon Cohen Levin, Partner at Sullivan & Cromwell, discussed the art market's unique 
vulnerability to financial crime. She explained the structural features that make the art market 
especially susceptible: subjective and volatile valuations (the Salvator Mundi sold for $450 
million against an estimate of $100 million), total secrecy around buyer and seller identities, the 
absence of disclosure rules, and the portability of works — canvases can be cut from frames 
and carried across borders in a suitcase. 

Through Sharon's experience working in asset forfeiture in the Southern District of New York, 
Sharon has seen how a lack of regulation can allow for money laundering and sanctions 
evasion. In 2020, the Anti-Money Laundering Act (AMLA) was amended to classify "antiquities 
dealers" as financial institutions bound to AML regulations. While this was an improvement, the 
required Treasury regulations have still not been issued years later, and antiquities dealers 
remain just one sector of the art market. Sharon stressed that the opportunity for crime remains 
high. She also noted that the EU and UK have enacted specific AML requirements for the art 
market, while the US has not, and that banks are increasingly pressuring auction houses and 
large dealers to maintain their own compliance programs as a condition of banking 
relationships. 

On the topic of legislative efforts, Sharon discussed the 2016 Holocaust Expropriated Art 
Recovery (HEAR) Act and the significant new Holocaust Expropriated Art Recovery Act of 2025 
(enacted in 2026), which passed the House unanimously and removed the sunset provision, 
extended the six-year discovery rule, and eliminated a range of procedural defenses that had 
previously prevented families from recovering Nazi-looted art. 

Anthony Pickles, Director of Communications at the British Museum, joined the conversation, 
discussing the British Museum's role as an encyclopedic institution and its collaborative efforts 
across nations. He described the museum's governance (25 trustees appointed by the Crown, 
Prime Minister, Department of Culture, and Royal Academicians), its founding principle of 
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universal free access, and the ongoing complexity of restitution claims — noting no two cases 
are alike and that some are constrained by external legislation such as the Human Tissues Act. 
Acknowledging the criticism often directed towards the museum, Anthony discussed where the 
museum hopes to be ten years from now: undertaking the biggest redisplay of the collection in 
its 273-year history, improving connectivity between objects to tell richer cross-civilizational 
stories, and exploring AI to improve the visitor navigation experience. 

Sharon concluded with a memorable account of the Portrait of Wally case — 13 years of 
Holocaust restitution litigation in the Southern District of New York — and the detail that, when 
the 50 heirs ultimately sold the recovered Egon Schiele painting to the museum, she insisted a 
plaque be placed beside it telling the story of what had happened. She called it "the nicest part 
of the whole thing." 

 

VII. Authorship Reimagined: Creativity, Copyright, and AI 

Anastasia Victor and Daniel Etcovitch 

Moderated by Edward Lee, Professor of Law, Santa Clara University School of Law 

Artist and designer Anastasia Victor opened by describing her practice at the intersection of 
emerging technology, immersive environments, and critical analysis of AI. Her Training Sets 
series used Amazon Rekognition's facial tracking tool to expose its racial bias — finding it was 
significantly less accurate for people of color — and projected the results at large scale for 
gallery visitors, often without their prior knowledge, to confront them with how much data these 
commonplace technologies collect. She described art as an essential tool for helping people 
think critically about technologies they encounter daily. 

Daniel Etcovitch, Copyright Counsel at Anthropic, discussed how Anthropic has seen artists use 
Claude for creative work and reminded the audience of the several times throughout history 
where a form of art was initially rejected. Examples include the rejection of photography as an 
artform in the 1800s — photography's rise, the panelists noted, is credited by some art 
historians with enabling Impressionism, since painters were freed from photorealism — the 
player piano (John Philip Sousa testified before Congress in approximately 1906 that it would 
destroy musical culture), and the initial skepticism surrounding the Cubism movement (a 1913 
New York Times editorial called it a "movement to disrupt and degrade…society," and prominent 
doctors diagnosed modern art as a sign of mental illness). 

Daniel described how artists are using Claude in practice: primarily in an augmentative, not 
automated, way — as a studio assistant for brainstorming, workshopping, and editing. He also 
described the "vibe coding era" in which artists are building their own tools, scripts, and software 
to run sound, manage set design, or automate tasks they previously had to hire others for. In 
April 2026, Anthropic launched "Claude for Creative Work," connecting Claude to tools like 
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Blender, Autodesk, and the Adobe Creative Suite. He also noted Anthropic's recent partnerships 
with art schools. 

A key question in the AI debate is its impact on copyright law, and AI's ability to qualify as a 
work of authorship. The panel shared an example of the first work to be granted copyright 
protection: Kent Keirsey's A Single Piece of American Cheese (2024) — Keirsey, Founder and 
CEO of Invoke, spoke about his process at the 2025 Berkeley Art, Law, and Finance 
Symposium — in which the Copyright Office granted protection on the basis of sufficient human 
intervention in the selection, coordination, and arrangement of materials through an elaborate 
in-painting and refinement process. For the time being, the Supreme Court has declined to 
confirm whether something made entirely from AI may be protected. A test case by digital artist 
Jason Allen is currently pending in Colorado, where summary judgment motions are before the 
court on whether prompt-only AI outputs qualify for copyright protection. 

The panel discussed the intense backlash against AI, including a Wall Street Journal report on 
"The American Rebellion Against AI," graduation ceremony boos, and a social experiment in 
which viewers rated a real Monet negatively after being told it was AI-generated. Panelists 
acknowledged that the underlying anxieties — about labor displacement, climate impact, and 
loss of creative livelihood — are legitimate and must be engaged seriously, not dismissed. 
Daniel noted that the law and public expectation are not currently in the same place on many of 
these questions, and that the technology is not yet at a point where training attribution to 
individual artists is technically feasible. 

Huge questions remain that treat copyright as economic policy. Daniel advised artists working 
with AI to document their processes carefully now, while the law is unsettled, so they can clearly 
articulate what they contributed. He also noted that the Registrar of Copyrights has 
recommended letting litigation play out before Congress acts, given that only three court 
decisions with relevant holdings currently exist. 

 

The Berkeley Art, Law, and Finance Project at Berkeley Law is dedicated to building a lasting 
forum at the intersection of art, law, culture, and finance — one where the legal and ethical 
questions shaping the art world are examined with the rigor and depth they deserve. Now in its 
fifth year, the Symposium convenes practitioners, scholars, artists, and institutions in 
conversation, and works to ensure that these conversations reach and inform the broader 
community. To learn more, join the mailing list, or get involved, visit our website or reach us at 
artlaw@berkeley.edu. 
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