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BCLT-Oregon Start-Up Series: Session 8 
Transcript  
	
Allison Schmitt  00:30	
Hi everyone and welcome to today's startup session. It is my pleasure to welcome two expert lawyers 
from Goodwin Proctor to speak with you today about a topic that I think many of you may be thinking 
about, either in the short term or perhaps slightly in the longer term, what happens when Big Pharma 
comes knocking? What do you need to have in line in order to be ready for a potential merger and 
acquisition deal? I'm going to turn things over to our speakers to walk us through this very interesting 
topic.	
	
Lisa Haddad  00:59	
Thank you. I'm Lisa Haddad. I'm one of the leaders of the M and A practice at Goodwin Proctor, and I 
particularly focus on transactions in the life sciences sector. And I'm joined today by my colleague, 
Caroline Bullerjahn. Caroline, would you like to introduce yourself?	
	
Caroline Bullerjahn  01:17	
Hi everybody. As Lisa said, I'm Caroline Bullerjahn. I am a partner in Goodwin's complex litigation 
business unit. I co chair that business unit, and I primarily work with our life sciences and biotech clients 
on all different types of corporate governance matters and disputes.	
	
Lisa Haddad  01:39	
And today we're going to talk to you a bit about what to do when Big Pharma comes knocking. That is 
always something that may be on the horizon for companies that are starting up and in growth phase. 
Big Pharma may come knocking for a number of reasons. They may be interested just in your 
programs and from a business development perspective want to talk to you about potentially 
collaborating and research development or ultimately commercialization of the drugs. And so what we 
do see is a lot of M and A discussions actually emanate from other business development discussions, 
particularly around strategic collaborations. But there may be a point when Big Pharma may come and 
want to acquire the company outright and purchase the program, and take the employees and all of the 
other pieces that are important to them in furthering that drug. And so what we're going to do today is 
go through a brief reminder of what the fiduciary duties of the directors are because they are implicated 
particularly in these types of processes. And then talk to you a little bit about how these processes 
evolve, and then what you can be doing along the way to be ready in case you get that knock on the 
door. Caroline?	
	
Caroline Bullerjahn  02:55	
Thanks, Lisa. So as Lisa said, we're going to start out today with kind of a foundation of what the duties 
are of your members and your board of directors, generally. And then this, of course, applies in any M 
and A context. It really applies to any decision making by your board of directors, but in particular 
decision making around significant decisions like whether or not to enter into a transaction, it's 
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particularly important in those circumstances that your board of directors complies with their fiduciary 
duties. And we're going to talk through the fiduciary duties that exist under Delaware law. Delaware law 
is, as you probably know, is kind of the premier corporate governance law for many, many entities in 
the United States. And so we're going to anchor our discussion around Delaware law. Many other 
states have fiduciary duty statutes as well in their corporate laws, but they typically are pretty aligned 
with Delaware. So Delaware is a good baseline. So the first duty that directors have to both the 
company and its stockholders is the duty of care. And the duty of care is really a process based claim 
that requires directors to exercise the same degree of care and prudence in managing the business of 
the company as would be expected of them, and managing their own affairs or business. So directors 
have to inform themselves of all material information that's reasonably available to them, and making 
any decisions on behalf of the company, they have to devote the time needed to consider that 
information and to have fulsome discussion and deliberation over those decisions. Many Delaware 
corporations have bylaws that govern the companies, and those typically include what's called an 
exculpation provision, and that provision says that  directors and officers of Delaware corporations 
cannot be personally liable for monetary damages for breaches of the duty of care. You can be liable -- 
the company -- can be liable on your behalf if the directors don't comply with their duty of care, but the 
individual directors and officers cannot be personally liable for money damages. So that's a protective 
measure for Delaware directors and officers. To comply with the duty of care, directors must take 
sufficient time, as I said, to consider the matter that's up for decision and keep informed throughout the 
decision making process. These M and A transactions can typically involve a fairly lengthy deliberation 
process, and directors really need to keep informed throughout that process and provide their input 
along the way to comply with their duty of care. They have to have direct access to receive advice from 
the company's financial, legal and other advisors, and they have to actively participate in discussions 
and decision making and critically evaluate information as it becomes available to them. The second 
primary duty under Delaware law is the duty of loyalty, and this, I would say, is probably the more so 
the duty of care, as I said, is a process based duty. The duty of loyalty is more of a substantive duty 
that requires a director to put the interests of the company ahead of his or her own personal interests. 
So directors under Delaware law owe a duty of undivided loyalty to the company and its stockholders, 
and that requires directors to act in a manner that the directors reasonably believe to be in the best 
interest of the company. So reasonably believe is kind of a subjective standard, and it depends on the 
facts and circumstances of each decision making process and decision that's undertaken by the board. 
And so when we are faced with a potential offer or an M and A transaction, we assess the potential 
conflicts of interest of all of the directors to ensure that they can adhere to their undivided duty of 
loyalty. So what that means is a director under Delaware law is deemed to have a material conflict if he 
or she personally receives a benefit that's not shared with the other stockholders, if they stand on both 
sides of the transaction, so the director is affiliated both with the target who is being approached and 
the potential purchaser of the company, or they lack independence from another person who has 
material conflict. So if, for example, Director A has a material conflict and that they have an interest in 
both, they sit on the board of the target company and they have an ownership interest in the potential 
buyer, that conflict can impact others on the board who may be affiliated with that director. And so we 
do a case by case analysis when a potential buyer emerges to see whether each of the directors on the 
board can fulfill their duty of loyalty, meaning that each of them is independent and disinterested from 
the particular buyer at issue or the transaction at issue. Importantly, the breaches of duty of loyalty 
cannot be exculpated under Delaware law as a matter of public policy. So what that means is, if you 
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breach your duty of loyalty, you as a director, can be personally liable for money damages for those 
breaches. So to comply with the duty of loyalty, directors must promptly disclose any conflicts or 
potential conflicts. So, for example, relationships with people who are affiliated with the potential buyer, 
as I said, financial interests or ownership interests and a potential buyer counterparty, those need to be 
identified by the director who's implicated to impromptly disclose to the remainder of the board. The 
board then, together, typically with outside advisorsm including Council, evaluate those conflicts, taking 
all facts and circumstances into account to make a determination as to whether or not a conflict actually 
exists, and if so, how to manage that conflict. If there is a director who is conflicted in a particular 
transaction, then the board has to take steps to neutralize that conflict. And so depending on the 
circumstances, that can be done in a number of ways, including formation of an independent committee 
of board members to navigate or review a transaction. And where transaction constitutes a related 
party transaction, the audit committee of the board typically is required to separately and independently 
review the transaction prior to the full boards vote on that transaction. So there's an additional kind of 
procedural safeguard when the buyer in the seller are potentially related parties. And now I'm going to 
turn it to Lisa.	
	
Lisa Haddad  10:39	
So one of the first things that happens when a offer comes in from big pharma, and there may be some 
early discussions where you would get a sense that they may have some interest in buying the 
company, is that that offer would be brought to the board. It's a board decision as to whether to sell the 
company and at what price? And so the key considerations for the board, in addition to price, which is 
generally what people tend to focus on, is really to ask themselves, is this the right time to start a 
process to potentially sell the company? And in biotech, there can be a number of cards that are going 
to be turned over in the near term. Maybe you have some data coming out, maybe there's a regulatory 
event coming up, or some other sort of catalyst for value, where you may not want to sell at that point in 
time, but may want to wait to see how that plays out. Conversely, some of those events may present 
some risk to the company, and so you may think that this is a good time to consider a sale. So that is 
one of the initial questions that the Board should be asking themselves as it deliberates about that initial 
offer. The Board also needs to think through whether there's any execution risk, and that would 
primarily relate to whether there's any anti trust risk in getting a transaction completed. And the 
regulators, both in the US and outside, look very closely at transactions in this space, and so doing kind 
of a preliminary anti trust analysis with your council would be important. The board will typically inform 
itself around a potential transaction by looking at the company's long range plan with input from an 
investment banker around the valuation for the company. And so what that entails is the management 
team putting together a set of projections for the company around what you expect to happen in terms 
of the financial aspects of the program over some period of time in the future, those will get pressure 
tests with your investment banker and generally, in all of these transactions, you would bring in a set of 
advisors, including an investment banker and Council. And the board would then review that long range 
plan make sure they were comfortable with it, and then the bankers would use that to prepare a 
financial valuation analysis of the company, giving you some range of value of the company. That 
range is not telling you the answer as to whether you should sell the company or not. It's just a 
touchstone for the board to use in their deliberations and sort of thinking about whether the price being 
offered is fair. As I mentioned, you should also consider the company's clinical programs and pipeline, 
including the timing of data and regulatory approvals, and whether there's any catalyst or other event 
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coming up that may dictate the timing for these discussions. How fast, how slow you may want to go if 
you decide to engage. Caroline talked generally about the fiduciary duties of the board, but there's 
some specific rules in the context of a sale of the company, and these, again, are based on the 
Delaware legal requirements, but state other states have often have similar requirements. So in 
Delaware, if the board does decide to embark on a sale process and you're selling the company for 
cash, which is how most of these transactions are structured, then the board has an obligation, in 
addition to their basic, foundational fiduciary duties, to obtain the best price reasonably available for the 
stockholders, and the focus of the board really should be on maximizing value for stockholders. In a 
stock for stock merger, so if you're just combining the companies and all of the investors are just taking 
stock in the combined entity, these heightened fiduciary duties don't apply, and the reason for that is 
that the investors get another bite at the apple, right? The company could get sold later down the road, 
and they'll be able to get their premium at that point. So one of the things that the board needs to think 
about is, how do they maximize value in one of these transaction if it is for cash? And there is no single 
blueprint for doing that. It's in the business judgment of the board to decide, but often what that will 
entail is that the board will decide to do what we call a market check, and they'll make some phone 
calls to other big pharma or other potential acquirers that they think may have interest in the asset, and 
those calls are made, and the idea is to try to potentially drum up some competition with your initial 
party that expressed interest, and then kind of use that to maximize value. It's also a good way to just 
test the value of the of the company, like getting third party input on valuation in addition to the banker 
input can help the board triangulate about whether they're getting a fair price. Generally, once you 
embark on these types of discussions, you will enter into a confidentiality agreement with Big Pharma. 
That confidentiality agreement will have some M and A tailored provisions, so it's a little bit longer and 
more detailed than an NDA that you would do for just typical BD activities. And the idea is to try to keep 
these discussions as confidential as possible and generally absent some exigent circumstances, if 
there's a leak, or sometimes if the company wants to actually drum up some additional interest, 
potentially by doing a public announcement, the sale process typically are confidential until the deal 
gets signed for public companies. At that point, they'll have an obligation to do an announcement to the 
market and their shareholders that they've entered into the transaction agreement. In private 
companies, there also will generally be some announcement so that will enable both the buyer to talk 
about the transaction with their investors and also for the target to speak more freely with their 
shareholders, partners and other constituencies. The confidentiality agreements don't always work 
100% because the circle of people that start to know about the transaction will expand over time, and 
sometimes there will be a leak, and at that point, there will be discussion with the board about what, if 
any, response that you might want to make to a leak. Generally, for a public company, they will not 
respond and just say that they don't speculate on market rumors. But these are decisions that 
ultimately go to the board.	
	
Caroline Bullerjahn  17:38	
Which is why, right? Lisa, I mean, typically, particularly earlier on in deal process, the tent containing 
people who actually know about the transaction is usually pretty small. That circle is pretty tight, 
specifically to try to prevent any leaks to the market.	
	
Lisa Haddad  17:57	
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Yeah, that's right. So it's generally the board and the the real executive management team that will be 
in the know at the outset, and then that circle will expand over time, as you need to bring more people 
in potentially to do due diligence as the due diligence process moves forward. So talking a little bit 
about the the market check that I mentioned, there's sort of different permutations of that on a 
spectrum, going from a full scale auction when you basically reach out to anybody through, generally, 
an investment banker, anybody that may have potential interest in the company, to a single party 
negotiation where for some reasons, that the board determines, potentially losing the bird in the hand, 
that they want to just have a bilateral negotiation and maybe deal with checking the market after the 
transaction is signed through something we call a Go-Shop provision. In biotech, you generally do not 
have the extremes of a full scale auction or a single party negotiation. Often it's somewhere in the 
middle, which is a more limited market check, where the board and banker together with the 
management team are discussing the short list of parties that they think may have real interest and 
have the financial wherewithal to do a transaction, and then you may decide to go to those parties all at 
once. You may decide to go to those parties sequentially, in what we call a sequential market check. 
Obviously, there will be some concerns from the Board and management about the leak risk of going to 
more parties, or if you have existing commercial relationships with those parties, there may be some 
hesitancy to let them know what is going on at the outset. So part of the discussion around the market 
check will be the scope, what parties will you be going to and the timing of that? Do you want to wait so 
you're a little farther along with the first party before you reach out to other parties, and then weighing 
that against making sure that all parties have a fair shot to consider the potential transaction before you 
enter into a merger agreement with one of the parties. So this is kind of a big area of discussion with 
the board.	
	
Caroline Bullerjahn  20:14	
Yeah, I was just going to say, Lisa, that this really goes back to the initial point that I made about duty of 
care, right? This is essentially how the board kicks the tires on any offer that they have in hand, right, to 
see whether or not they can get a potentially better offer. Lisa, could you address -- so if you do a 
market check and you have more than one offer, does the board automatically have to take the highest 
offer?	
	
Lisa Haddad  20:44	
Yeah, so if you are in a situation where you have two cash  deals on the table, one is higher than the 
other, and you've done an assessment of the execution risk, and you've determined that both of the 
transactions should be able to be completed. There isn't any significant anti trust risk for for instance, 
then if you're a Delaware corporation, under the Revlon standard that I mentioned, you would have to 
take the highest offer if you want to transact. You can always say no. You can say no at any time. You 
can say no at the beginning, when the offer comes in, you can say no up until you sign the merger 
agreement, but because of the Revlon duties, as we call them, to try to get the highest price reasonably 
available, you can't be in a situation where you're considering other factors, like what is happening to 
the employees, or would would the drug potentially be in better hands with one of the buyers versus the 
other. So that is always something that is little bit of a point of anxiety sometimes with the board and the 
management team and thinking about where kind of their baby is going to end up after all the work that 
you've put in and growing the company, but you do always have the right not to transact. And I find sort 
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of practically that the parties that are willing to pay the most are generally the best home for the asset 
and the best home for the employees. So it tends to all work out in the end.	
	
Lisa Haddad  22:21	
So this just kind of goes through the typical stages of the transaction, and I'll kind of hit this at a high 
level, just as kind of a preview of coming attractions if you find yourself in this situation. So as we talked 
about, there's kind of this preliminary period where, if you're a public company, or there's other 
information publicly available about your company and programs, the buyer may do some of their due 
diligence just reviewing publicly available information. And then there's typically some high level 
business discussions about a potential transaction, and that, as I said, may emanate from other 
business development discussions that you may be having with the big pharma that then morph into 
their interest in doing a whole company acquisition. There'll be engagement of financial advisors, and 
then, if the board decides that they want to continue to move forward with the discussions, the 
execution of a confidentiality agreement for public companies will include a provision in the 
confidentiality agreement, which we call a standstill. The standstill basically prevents the buyer from 
being able to make public proposals going hostile, not kind of running the process through the board 
and its advisors, so it allows the board to sort of maintain some control around the process. It also 
would prohibit the buyer from purchasing additional securities in the market for publicly traded 
companies and thereby sort of preventing them from continuing to accumulate a position when they've 
already expressed an interest in buying the company. If the board, after this initial phase, decides that 
they want to move forward, and usually that's after they have some initial indication of interest on price, 
there will be a due diligence and negotiation period. This will involve some management presentations 
and due diligence around the company. And one of the things that a company can do to be prepared 
for when Big Pharma comes knocking is to always be ready. Have a plan for preparing a data room and 
getting due diligence materials together relatively quickly. Often, you'll already have a data room that 
you may be using for business development discussions that's related to specific programs that can be 
leveraged, but the buyers will want to do a more of a deep dive, both on that information, but also 
general corporate information. They'll want to look at your organizational documents, any agreements 
with shareholders, board minutes. They'll want to look at employee information. Look at all of your 
material contracts. So good record keeping -- knowing who owns what parts of that due diligence 
throughout the organization can be very helpful when you have to put that due diligence room together 
relatively quickly. If the buyer needs financing for the transaction, which is generally not the case with 
Big Pharma, but maybe with some other buyers that have interest, they'll be doing their work around 
getting the financing at this point, that will be another area where you'll want to have some control, 
because once they start reaching out to financing sources that can increase the people that know about 
a potential transaction and the potential leak risk. And you may, if you engender competition through 
the market check, which would generally be happening while this due diligence process is going on, 
you may decide to bifurcate this process, so you may have some initial due diligence, and then ask the 
parties to do a rebid, and then maybe whittle it down to a couple or one, and then do more confirmatory 
due diligence once you have that party selected. So this period of time can extend depending upon how 
many parties are involved, how much due diligence they want to do, and how quickly you are able to 
put together the due diligence materials for them, and then there'll be a series of due diligence calls 
where they'll have follow up and questions and getting all through that process, so they've checked the 
boxes on their due diligence. You're probably familiar that in collaboration discussions, or even in M 
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and A discussions, there may be what we call an exclusivity period, where the buyer will ask for an 
exclusive period to negotiate with you with respect to a potential transaction. Exclusivity periods tend to 
be rare if the company is a public company, because they will be doing that full scale market check that 
we discussed, and have the Revlon duties. You do see some short exclusivity periods in public M and 
A, once you get toward the finish line, and you're just finishing out the confirmatory due diligence, and 
then the agreement negotiations. In a private company, you actually will see exclusive negotiation 
periods more frequently. We often get the question, does a private company, a public company, the 
directors have the same fiduciary duties? They do, but there's a different focus with respect to them. If 
your company has all of the major shareholders having directors sitting in the boardroom, then they're 
making the decisions real time. And they may decide they want to do a smaller market check. They 
may decide they're okay with the price. They may decide that they're okay giving a longer period of 
exclusivity, so you have more degrees of freedom in how you implement those fiduciary duties than you 
do if you have a board that is mostly independent directors, and you're answering to the public markets, 
where there'll be more of a focus on, how did you run the market check? Did you get the best price 
reasonably available? Which goes to the subsequent litigation risk, Caroline.	
	
Caroline Bullerjahn  28:04	
Before we move on to that, Lisa, can you just talk a little bit about the fairness opinion piece? You 
know, are fairness opinions always obtained? When do you absolutely need them? When are they kind 
of more optional? I mean, I think public company versus private company matters there too.	
	
Lisa Haddad  28:19	
Yeah, it does. So the negotiation of the merger agreement will be dictated, again, by whether it's a 
public or private company, the contents of that and what's involved. That will  generally be going on 
with parallel and there'll be kind of an ultimate board meeting. The board will be meeting along the way 
here to get updates and make decisions, but there'll be an ultimate board meeting where the board will 
be asked to approve the transaction. In a public company context, you would generally have your 
investment banker provide you with a fairness opinion. The fairness opinion is then disclosed to the 
shareholders and is part of the overall package that the shareholders are provided when they're 
considering whether they want to vote for the transaction, but a fairness opinion obviously costs money, 
and in some situations for private companies, if all of the directors are sitting around the table, they may 
decide that they don't need the fairness opinion. So it generally will depend upon how comfortable the 
board is in a private company context, whether there's a significant number of investors that are not 
sitting around the board table, and so that will be a discussion in that context. In a public company deal, 
you would get a fairest opinion. That is just part of the playbook. One thing I want to note is, once the 
merger agreement gets signed, the board and the company committed itself to the transaction, sub to 
some fiduciary rights of termination, particularly in respect of public companies, but the shareholders 
need to approve the transaction under applicable law. So in effect, you're just making a 
recommendation to the shareholders that they accept the deal. In a private company context, again, 
you probably have the bulk of the shareholders around the table, so that will get approved relatively 
quickly, almost simultaneously or immediately after the board approval. In a public company context, 
you have to actually go out to the shareholders through an SEC process where they're going to get 
disclosure materials. You'll have to have a meeting of the stockholders and ask them to approve the 
transaction. During the period between when the company signs up the merger agreement and when 
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the shareholders approve the transaction, the fiduciary obligations of the directors continue. So in a 
public company context, for instance, where that period, may be several months, you would have a 
provision in the merger agreement that would provide that if there is an unsolicited inbound offer that's 
better than the one on the table that the board after jumping through some hoops, including letting the 
initial buyer either match or top that new offer, could potentially terminate the merger agreement to take 
the better offer subject to the payment of a breakup fee. While those fiduciary obligations would still be 
the same in a private company context, because the stockholder approval happens relatively quickly 
after the deal gets signed, practically speaking, there isn't sort of that period where another offer could 
be made, but it is something that is present in a public company transaction. We call those fiduciary 
outs, or fiduciary rights of termination, and that becomes a part of the negotiation of the merger 
agreement. One last thing that I wanted to mention before I talk a little bit about closing, is that, 
particularly in biotech, there's sometimes a gap in value between what the buyer is willing to pay and 
what the seller thinks that the company is worth. And usually that's around programs that are still in 
development, where there's some risk that still remains, that the buyer sort of factoring into their 
consideration, but from the seller's perspective, you don't think you're getting full value on the promise 
of those programs. So there may be a provision in the merger agreement that's called an earn out in a 
private company context, or it's called a contingent value right in a public company context, where you 
can bridge that value by having contingent payments that can be made in the future upon certain 
events, and they're usually around, you know, clinical events having to do with the programs. It can be 
regulatory approval that triggers a payment, or it can be some sales threshold that gets met once the 
product is ultimately commercialized. And there's different permutations of all of these, and it would get 
heavily negotiated how those triggers would work, but it is a way to potentially bridge a valuation gap 
between the buyer and the seller. In terms of the closing of the transaction, the timing between signing 
and closing will very much get dictated by whether it's a public or a private company, because of the 
shareholder approval requirement, and also whether there's antitrust filings that are required, and if so, 
whether there's any competitive overlap that may pique the interest of the regulators and require more 
back and forth with them before you get approval. So in a private company transaction, often you can 
close a transaction relatively quickly, in a matter of weeks. In a public company transaction, it's usually 
several months if there's no regulatory hiccups, and it could be much longer if it takes time to go 
through the regulatory approvals. That's why it's important to do that assessment up front, so that you 
can give some consideration to the provisions in the merger agreement that dictate what you can do 
between signing and closing, and also whether you have a sufficient cash runway to get to closing or 
will need to discuss other ways to fund the business during that period.	
	
Caroline Bullerjahn  34:10	
So, as Lisa said, throughout kind of the deal negotiation process, directors should always have in the 
back of their head that all of their decision making and their process by which they made their decisions 
will be kind of second guessed, if you will, by shareholders who may disagree with the board's 
determination to enter into the transaction. So in the public company context, virtually every single 
public company M and A transaction is subject to shareholder litigation after the deal is announced, and 
that's really primarily driven by an industry of plaintiff's lawyers in the US who represent individual 
shareholders. Sometimes larger institutional shareholders may be against a deal for some reason, and 
they could be a plaintiff in a lawsuit against the board of directors, but more typically, in the public 
context, it's driven by plaintiff's lawyers who represent individual shareholders. They can own anywhere 
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from one share in the company to 100,000 shares in the company. Even owning one share gives you 
the right to challenge the board's decision making in the M and A context. So usually, because this is 
so prevalent, particularly in the public context, but also there are plenty of post closing disputes in the 
private company context as well, and any shareholder who wants to challenge the transaction or the 
board's decision making in connection with the transaction, can bring a breach of fiduciary duty claim 
against the board of directors. Typically, those claims are for both the breach of the duty of care, so 
essentially alleging that the Board did not undertake a sufficient process to deliberate in reaching its 
decision and a substantive duty of loyalty claim, essentially alleging that the board either was conflicted 
in some way which rendered their decision making breaches of the duty of loyalty, or that the directors 
just acted in bad faith And failed to get the best price reasonably available for shareholders. So again, 
duty valency claims are more substantive claims challenging the substance of the deal, either the price 
or other provisions of the deal, but typically, not surprisingly, mostly focused on price. So we see these 
in many, many M and A transactions, and so that should always be, as I said, in the back of minds of 
directors and their council advising boards through the transaction process, because there will come a 
point post announcement of that transaction where we the litigators, that's where we come in. We 
defend the board's decision making and the substance of the deal. Usually we will get demand letters 
at the outset when a deal is announced, and sometimes those demand letters are made under Section 
220 of the Delaware corporate law, which essentially allows shareholders of every Delaware 
corporation to obtain  certain books and records of the corporation, assuming that they meet certain 
statutory requirements to do so. And so we will get section 220 demands from shareholders saying that 
they need all of the board materials, so all of the presentations made to the board, all of the other 
materials presented to the board, all of the minutes describing the board's deliberation and decision 
making processes for every board meeting during the relevant time period. And by statute, under 
Delaware law, we are required to provide those materials to a Delaware company shareholder. So we 
will provide those materials, you know, after entering into a confidentiality agreement with the 
stockholder, and then they usually will build a complaint based on those materials, and they will claim 
that the board breached either the duty of care or the duty of loyalty, or both, typically both in 
connection with the deal process. So these claims are much more prevalent when you have conflicts on 
your board of directors, particularly if those conflicts are not neutralized in the way that I talked about 
earlier, through formation of the special committee, or by recusing the conflicted directors related party 
transactions, or when there is a controlling stockholder, so a stockholder that owns more than 50% of 
the target company shares, who essentially can force the decision on to the remaining stockholders. So 
in those types of situations, we absolutely, probably in both the private company and public company 
context, see breach fiduciary duty claims after a transaction is announced. And those claims can be 
pursued after the after the transaction is closed as well. So we usually see them before closing, but 
they can survive closing or be brought at any time within three years post closing of the transaction. 
The standards of review when a board of directors is sued for breach fiduciary duty depends on the 
facts and circumstances of the particular board of directors at issue and the decision making. So 
typically, the default rule is the business judgment rule, or the business judgment standard under 
Delaware law. So this is the default standard of judicial review of any claim of breach fiduciary duty 
against directors of a Delaware corporation, and it generally applies when the majority of the board of 
directors is independent and disinterested in the decision that's being made. So this is why it is 
absolutely critical that directors self identify any conflicts of interest that they may have in connection 
with the potential buyer, in connection with the the investment banker that the board is retaining, or in 
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connection with the transaction. It's really critical at the outset of the deal process to identify and 
neutralize conflicts, because if you do so, you get the benefit and the protection of the business 
judgment rule. So under the business judgment rule, courts will generally presume that directors acted 
on an informed basis and in the good faith belief that the action was in the best interest of the company. 
So it's really a protective inference that courts will take that directors did what they were supposed to 
do, and when the business judgment standard is applied, the courts will presume that the directors 
have satisfied the standards of conduct and will not substitute their own judgment for the judgment of 
the board, so they really will defer to the board's decision making where the business judgment rule is 
applied. So as you might imagine, it's a lot easier for us to defend boards of directors and to get breach 
fiduciary duty claims dismissed when we have this highly deferential business judgment standard that's 
applied. And again, the way that you obtain the deferential business judgment standard is to ensure 
that the majority of your board is independent and disinterested in connection with the transaction or 
the decision that's being undertaken. Where the business judgment rule does not apply -- there is a 
heightened scrutiny under Delaware law called entire fairness -- and entire fairness applies where there 
are director conflicts, where there's a related party transaction, where there's controlling shareholders. 
So in those types of situations, whether in a private company context or a public company context, in 
general, Delaware courts will scrutinize those decisions by boards of directors for those transactions 
much more stringently and harshly. Under the entire fairness standard, the burden shifts from the 
plaintiff stockholder to the directors and officers to prove that their decision was entirely fair, both from a 
process standpoint and a substance standpoint. So procedural fairness includes the timing of the 
transaction, how it was initiated, how it was structured, how it was negotiated, how it was disclosed to 
the board, what the directors considered, what they shared with shareholders to inform shareholders so 
that they could make a decision as to whether or not to approve the deal. So procedural fairness really 
goes, as I said, to board process, more duty of care considerations. The substantive fairness relates to 
the actual deal terms, including, most significantly, the deal price. Is the deal price entirely fair to the 
company shareholders, and that's where Lisa talked through the various kind of market checks that a 
board could do and obtaining a fairness opinion. This is where those processes that are undertaken by 
the board provide a ton of protection on the back end, right? That's the way that we prove that a deal is 
entirely fair. We say an independent investment banker came in and did a fairness opinion and found 
that the price was fair to all shareholders. We went out to the market and reached out to eight other 
counterparties, no one else came forward with a superior offer, right? So that confirms that the offer 
that we accepted was substantively fair to our shareholders, etc. So all of those steps that are taken 
throughout the deal process, this is when we are able to utilize them and rely on them in getting any 
litigation or breach for the shared duty claims dismissed. The hard thing is, is that whether or not a price 
is entirely fair is really a subjective determination. So that requires a lot of evidence. That requires a lot 
of for example, depositions, documentary evidence being exchanged by the parties. Potentially trial 
testimony by the directors. So it's not when we are in entire fairness land. It becomes much more 
difficult for us as litigators to get breach fiduciary duty claims dismissed at the earlier stages right, 
because again, the court is not going to defer automatically to the board's decision making, because 
business judgment rule doesn't apply in these circumstances. So it's up to us to prove to the court that 
the price and the process were entirely fair, and that takes a lot of work and a lot of time and a lot of 
energy and a lot of money to do that. So that's why we really we wanted to end just on this point, 
because it actually the steps that you take throughout the M and A process to ensure that your board 
follows the right processes and obtains, in the context of a sale of the company, the highest price 
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reasonably available. Those steps are absolutely critical to be able to protect the deal on the back end 
and the board of directors on the back end from any shareholder litigation. So key points here, if there 
are any conflicts on the board, just deal with them right up front. At the outset, create that independent 
committee if you need to, because you know that will ensure that the board's decision making process 
and the ultimate substantive decisions will be protected by business judgment. So I think that's all we 
wanted to cover today. We really appreciate your time, and you can feel free to reach out to either Lisa 
or myself. You can find us on the Goodwin Proctor website. Feel free to reach out to us via email, and 
that's all we wanted to cover. Thank you.	
	
Allison Schmitt  46:54	
I want to thank both of you for a fantastic program. I think that there's a lot of really useful information 
here for our companies and entrepreneurs, so thank you so much for taking the time to join us. Thank 
you so much to the audience for joining us, and stay tuned for more startup programs.	
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Overview of Fiduciary Duties

1

Duty of Care:

∙ Directors are required to exercise the same degree of care and prudence in managing the 
business and affairs of the company as would be expected of them in managing their own 
affairs.

∙ Directors must inform themselves of all material information reasonably available to them in 
making decisions, devote sufficient time to consider such information and deliberate over their 
decisions.

∙ Many Delaware corporations’ bylaws include an exculpation provision that provides that 
directors and officers cannot be personally liable for monetary damages for breaches of the duty 
of care.

∙ To comply with the duty of care, directors must:

∙ Take sufficient time to consider the matter and arrive at a decision

∙ Keep informed throughout the decision-making process and provide input along the way;

∙ Have direct access to and receive advice from the Company’s financial, legal and other advisors;

∙ Actively participate in discussions and decision-making and critically evaluate information



Overview of Fiduciary Duties

2

Duty of Loyalty:

∙ Duty of loyalty requires a director to put the interests of the Company ahead of his or her own.  

∙ Directors owe a duty of undivided loyalty to the company and its stockholders.

∙ The duty of loyalty requires directors to act in a manner that the directors reasonably believe to 
be in the best interests of the company and its stockholders. 

∙ The duty of loyalty is implicated if the director has a material conflict of interest or lacks 
independence.

∙ A director will be deemed to have a material conflict if (i) he or she personally receives a benefit, directly 
or indirectly, that is not shared with other stockholders, (ii) stands on both sides of a transaction or (iii) 
lacks independence from another person who has such a material conflict.

∙ A director is considered independent if his or her decision is based on the corporate merits of the subject 
before the Board rather than extraneous considerations or influences, including whether a director was 
beholden to another person or entity that has a material interest in a transaction that differs from the 
interests of the Company’s stockholders generally.

∙ Breaches of the duty of loyalty cannot be exculpated under Delaware law – i.e., directors can be 
personally liable for monetary damages for duty of loyalty breaches.



Overview of Fiduciary Duties

3

∙ To comply with the duty of loyalty, directors must:

∙ Promptly disclose any conflicts or potential conflicts.

∙ Carefully evaluate conflicts, with input from outside advisors where appropriate.

∙ In the event that any director is conflicted as to the transaction, take steps to “neutralize” 
that conflict.

∙Depending on the circumstances, conflicts can be neutralized in a variety of ways, 
including the formation of a committee of the Board comprised of independent and 
disinterested directors to independently negotiate and/or review the transaction 
prior to the Board’s vote on the transaction.

∙Where a transaction constitutes a related-party transaction, the Audit Committee of 
the Board typically is required to separately and independently review the 
transaction prior to the full Board’s vote.



The Board should 
consider issues that 
could affect certainty of 
closing, including 
performing a preliminary 
antitrust analysis

4

General Rules of Engagement

Key Considerations 
for the Board

The first question a Board should ask itself 
is whether now is the right time to start a 
process  

The Board would typically inform 
itself by: 
• Reviewing the company’s long-range plan with 

input from a banker on valuation
• Considering the company’s clinical programs 

and drug development pipeline, including 
timing of data, regulatory approvals, etc.



General Rules of Engagement

5

As a Board decides whether to embark on a sale process, the Board should be 
mindful that:

∙When a company decides to sell itself for cash, the Board generally has an 
obligation to obtain the best price reasonably available (Delaware Revlon duties)

∙ In a stock-for-stock merger, including a merger of equals, heightened fiduciary 
duties typically do not apply; instead, the Board can approve the deal if it believes 
that the merger is in the long-term best interests of the company and its 
stockholders

∙Absent exigent (e.g., a leak) or unusual (e.g., a distressed company) circumstances, a 
sale process is not typically announced until a deal is signed, but…

– Even with the most robust confidentiality agreements in place, rumors and leaks 
are common and can be widespread or picked up by the press

– Such rumors can result in the need for a public response and are likely to cause 
distraction to employees and other business interruptions



Teaser prepared and all potential partners 
contacted to determine interest

Banker contacts select list of potential partners 
to gauge interest in exploring a possible 
transaction

Enter into a definitive agreement with one 
party providing for a go-shop period 
post-signing during which other potential 
buyers are contacted

First engage in discussions with one party

If discussions progress, contact other potential 
partners by tier

Spectrum of Process Alternatives

6

Contact selected parties who are most likely to 
be interested and capable of effecting a 
transaction

Enter discussions with one party; prioritize other 
potential partners as “tier 1”, “tier 2”, etc., and 
approach on a sequential basis

Negotiate with one party; market check conducted 
post-signing pursuant to a go-shop provision in the 
definitive agreement; less rigorous deal-protection 
provisions in definitive agreement

Contact broad range of strategic and financial 
parties, as appropriate, about a potential 
transaction

Potential Scenario

Limited 
Market Check

Auction

Sequential
Market Check

Single Party 
Negotiation
(with Go-Shop)



Stage Three: 
Signing 

∙ Management presentations and due diligence
∙ Negotiation of definitive transaction agreements
∙ Buyer arranges financing (if applicable)
∙ In an auction process, this stage is typically bifurcated
∙ Exclusive negotiation periods limited

Typical Stages of a Transaction

7

∙ Review of publicly-available information
∙ High-level business discussion of possible transaction, including business rationale and 

preliminary views on pricing
∙ Engagement of financial advisors
∙ Execution of NDA and standstill

∙ Final Board approval and delivery of fairness opinion(s)
∙ Execution of definitive agreements and Buyer’s debt commitment (if applicable)
∙ Public announcement

Stage Two:
Negotiation and 
Due Diligence

Stage One:
 Preliminary Discussions

 Stage Four:
Pre-Closing

Closing

∙ Preparation and filing of deal-related documents with SEC
∙ Regulatory / third-party approvals (e.g., SEC, stockholder approval, antitrust, etc.)
∙ Buyer negotiates definitive financing documents (if applicable)

∙ Post-closing divestitures of seller businesses (if applicable)



Typical Transaction-Related Litigation Claims

8

∙ Stockholders can challenge a transaction by suing the board of directors for breach 
of fiduciary duties.  

∙ Typically filed after the plaintiff stockholder reviews books and records (board 
materials, presentations, etc.) produced in response to a demand made under 
Section 220 of the Delaware General Corporate Law.

∙ Breach of fiduciary duty claims can be asserted directly by a stockholder or filed by 
a stockholder on behalf of the corporation (i.e., derivative action).

∙ If the claim is filed on behalf of the Company, the stockholder must first make a demand on 
the Board to take such action or adequately allege that such a demand would be futile. 

∙ Fiduciary claims more common when there are controlling stockholders, conflicted 
directors, and/or related-party transactions.



Standards of Judicial Review 

9

Standard Rule

Business 
Judgment 

• Default standard of judicial review under Delaware law
• Generally applies when the majority of the board is independent and disinterested in the 

decision that is being made
• Courts will generally presume that directors acted on an informed basis and in the 

good-faith belief that the action taken was in the best interests of the company
• Courts will presume that directors have satisfied the standard of conduct described above 

and will not substitute its own judgment for that of the board

Entire Fairness • A court will not apply the business judgment rule and will instead undertake an enhanced 
review of the Board’s actions in certain contexts, such as the sale of the Company or 
transactions in which there are conflicts of interest (director conflicts, related-party 
transactions, and/or controlling stockholders)

• Under the entire fairness standard, directors and officers have the burden of proving that 
the decision or transaction was “entirely fair” both procedurally and substantively

• Procedural fairness includes the timing of the transaction; how it was initiated, structured, 
negotiated, and disclosed to the Board; and how the director and shareholder approvals 
were obtained

• Substantive fairness relates to the substantive deal terms, including price, deal protection 
terms, etc. 

• When a court applies the entire fairness standard to director conduct, it often precludes 
early dismissal and litigation continues for a lengthy period of time (through discovery, etc.).
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