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ELEMENTS OF 
THE RULE OF 
LAW

• DECISIONS ARE BASED ON EVIDENCE AND 
ESTABLISHED LEGAL PRINCIPLES

• PARTIES HAVE AN OPPORTUNITY TO BE 
HEARD

• DECISION-MAKERS (JUDGES) HAVE ETHICAL 
INTEGRITY AND ARE SUBJECT TO EFFECTIVE 
OVERSIGHT

• ADVERSE RULINGS CAN BE CRITICIZED AND 
APPEALED BUT ULTIMATELY ARE RESPECTED



INHERENT 
CHALLENGES

• EVIDENCE-BASED DECISION-MAKING CAN BE 
AFFECTED BY THE LIMITATIONS OF DECISION-
MAKERS’ PERCEPTIONS

• THE OPPORTUNITY TO BE HEARD CAN BE 
AFFECTED BY LIMITATIONS ON RESOURCES, 
INCLUDING MONEY AND TIME

• JUDGES’ ADHERENCE TO THE HIGHEST 
PROFESSIONAL STANDARDS CAN BE 
AFFECTED BY LESS-THAN-OPTIMAL 
SELECTION PROCESSES AND INSUFFICIENT 
OVERSIGHT

• LACK OF TRANSPARENCY IN EXPLAINING 
RULINGS CAN AFFECT THE DEGREE TO 
WHICH THEY ARE ACCEPTED



CURRENT 
CHALLENGES

• RHETORIC IMPLYING THAT DECISIONS 
SHOULD BE BASED ON OUTCOME RATHER 
THAN EVIDENCE AND LEGAL NORMS

• THREATS AND EXECUTIVE ORDERS DIRECTED 
AT LAWYERS WHO HAVE REPRESENTED 
PARTIES OPPOSED TO GOVERNMENT 
POLICIES

• THREATS TO IMPEACH JUDGES WHO HAVE 
MADE ADVERSE RULINGS, AND INSUFFICIENT 
ETHICAL OVERSIGHT OF OTHER JUDGES

• PERSONAL ATTACKS ON JUDGES AND THEIR 
FAMILIES, AND THREATENED OR ACTUAL 
REFUSAL TO COMPLY WITH COURT ORDERS



HOW 
CONCERNED 
SHOULD WE 
BE?

• THE CURRENT SITUATION IS 
UNPRECEDENTED IN OUR HISTORY, AT LEAST 
SINCE THE CIVIL WAR

• IN DEMOCRACIES THAT HAVE BECOME 
NOTABLY MORE AUTHORITARIAN IN THE 
MODERN ERA (E.G., TURKEY, POLAND, 
HUNGARY), ATTACKS ON THE JUDICIARY 
HAVE PLAYED A CRITICAL ROLE 

• IN PART BECAUSE OF THE NEAR 
DISAPPEARANCE OF CIVICS EDUCATION AND 
CHANGES IN THE WAY PEOPLE GET NEWS 
AND INFORMATION, PUBLIC 
UNDERSTANDING OF THE ROLE OF THE 
COURTS HAS DECLINED SIGNIFICANTLY



REASONS FOR 
OPTIMISM

• CONSTITUTIONAL GUARDRAILS (INCLUDING 
LIFE TENURE FOR FEDERAL JUDGES AND 
LACK OF SUPPORT FOR IMPEACHMENTS)

• CULTURE AND TRADITION

• MOBILIZATION OF LAWYERS AND JUDGES TO 
SUPPORT THE RULE OF LAW

• PROGRAMS LIKE THIS ONE


	Slide 1: WHAT EXACTLY IS THE RULE OF LAW? HOW CONCERNED SHOULD WE BE THAT IT’S UNDER ATTACK?
	Slide 2: ELEMENTS OF THE RULE OF LAW
	Slide 3: INHERENT CHALLENGES
	Slide 4: CURRENT CHALLENGES
	Slide 5: HOW CONCERNED SHOULD WE BE?
	Slide 6: REASONS FOR OPTIMISM

