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TODAY ’S PRESENTER
KWANGNAM KIM HIGH COURT JUDGE, SEOUL HIGH COURT KIMKWANGNAM@SCOURT.GO.KR

Current Position
    2022 ~            High Court Judge, Seoul High Court, IP Division   

Prior Positions

 2021 ~ 2022    Judge, Daegu District Court, IP Division

 2018 ~ 2021    Judge, IP High Court

 2017 ~ 2017    Visiting Judge, Fellowship, U.S. Federal Court, Northern District of California

 2017 ~ 2017    Visiting Judge, Externship, U.S. California Superior Court, Contra Costa County

 2015 ~ 2016    U.C. Berkeley LL.M. Law & Technology Certificate

 2014 ~ 2016    Judge, Suwon District Court

 2010 ~ 2013    Judge, Daegu District Court



AGENDA
DEEP OR SHALLOW CONVERSATION ABOUT GENERATIVE AI AND COPYRIGHT

• A MACHINE CAN BE AN AUTHOR? 

• A HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?
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A MACHINE CAN BE AN AUTHOR?

KOR Copyright Act Article 2 (Definitions)

• The terms used in this Act shall be defined as follows:  <Amended by Act No. 9625, Apr. 22, 

2009; Act No. 10807, Jun. 30, 2011; Act No. 11110, Dec. 2, 2011; Act No. 14083, Mar. 22, 2016>

• 1. The term “work” means a creative production that expresses human 

thoughts and emotions;

• 2. The term “author” means a person who creates a work;



A MACHINE  CAN BE AN AUTHOR?
A MACHINE CAN BE AN AUTHOR?

• AI Alone Cannot Be an Author; Output Needs Human Creativity

• KIPO, IPTAB, Korean Courts Also Held That DABUS Cannot Be 

Recognized as an Inventor (Seoul High Court Decision, decided May 16, 2024, 2023Nu52088)



THALER  V. PERLMUTTER  
(U.S. C OURT OF APPEALS FOR THE DISTRICT  OF COLUMBIA, CASE NO. 23-5233 (2025)]

A MACHINE CAN BE AN AUTHOR?

• Dr. Stephen Thaler created a 

generative AI named the “Creativity 

Machine.” 

• Dr. Thaler submitted a copyright 

registration application listed the 

Creativity Machine as the work’s sole 

author.

• The Copyright Office denied Dr. 

Thaler’s application.

A Recent Entrance to Paradise A Recent Entrance to Paradise



THALER  V. PERLMUTTER  
(U.S. C OURT OF APPEALS FOR THE DISTRICT  OF COLUMBIA, CASE NO. 23-5233 (2025)]

A MACHINE CAN BE AN AUTHOR?

• The court affirms the denial of Dr. Thaler’s copyright application.

• All the copyright act provisions collectively identify an “author” as Human 

Being

• The human authorship requirement does not prohibit copyrighting work that 

was made by or with the assistance of AI. 

• This court’s job is to apply the statute as it is written, not to wade into 

technologically uncharted copyright waters and try to decide what might accord 

with good policy.



HUMAN CAN BE AN 
AUTHOR OF 
GENERATIVE 
AI-ASSISTED 
WORKS?



WHAT IS THE REQUIREMENT  OF ORIGINALITY ?
HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• Under copyright law, a “work” refers to a creative expression of human 

thoughts or emotions, and an “author” is defined as the person who creates 

such a work (Articles 2(1) and 2(2) of the Copyright Act). Copyright specifically protects the creative 

form of expression that is externally expressed, not mere ideas or concepts. 

(…) For thoughts or emotions to be deemed “expressed,” it is not sufficient 

that they remain conceptualized in the mind—they must be expressed 

externally in some form or manner. There are no limitations as to the method or 

form in which such expression is made. (the Supreme Court of Korea, decided June 25, 2020, 2018do13696)



WHAT IS THE REQUIREMENT  OF ORIGINALITY ?

Can a prompt input be 
regarded as a creative 

form of expression 
concretely externalized?

HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?



CAN A BE AN AUTHOR?: HUMAN V. HUMAN
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• Painter (?)

HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• The prosecutor charged A with fraud. 
• Although B drew the paiting, A claimed that he had drawn it himself and sold it, which 

the prosecutor argues constitutes fraud.

CAN A BE AN AUTHOR?: HUMAN V. HUMAN



A B

3
3

• Student at Art School• Singer
• Painter (?)

HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• The first trial found A guilty.
• B was not merely an assistant who helped A with creative activities under A's direction and 

supervision. Instead, it is reasonable to view B as an independent "author" who 
contributed to the creative expression of the artwork in question. (Seoul Central District Court, Decision 
2016Godan5112, rendered October 18, 2017)

CAN A BE AN AUTHOR?: HUMAN V. HUMAN
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• Student at Art School• Singer
• Painter (?)

HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• The appellate court found A not guilty.
• It held that B was only a technical assistant who was paid to help turn A’s ideas into 

finished artworks. B did not contribute his own artistic vision, style, or techniques to 
the works in a way that would make him an “author” of the artworks. (Seoul Central District Court, 
Decision 2017No3965, rendered August 17, 2018)

CAN A BE AN AUTHOR?: HUMAN V. HUMAN
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• Student at Art School• Singer
• Painter (?)

HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• The Supreme Court also found A not guilty.
• The authorship was not the issue in this case.
• The prosecutor argued that the A committed fraud because he did not tell buyers that 

assistants were involved in making the artwork, especially in the creative process. (Supreme Court of 
Korea, Decision 2018Do13696, rendered June 25, 2020)

CAN A BE AN AUTHOR?: HUMAN V. HUMAN
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A PROMPT  INPUT
HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• Under copyright law, a ‘work’ means a creative expression of an idea, 

thought, or feeling that is produced by a human’s mental effort. (Supreme Court 

of Korea, Decision No. 98Do112, delivered on October 22, 1999)

• Human Creative Contribution.

• Outputs based on human prompts that do not exhibit human 

creative contribution do not constitute works.



A PROMPT  INPUT

CONTROLLABILITY and 
PREDICTABILITY

HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?



MODIFICATION , ADDITION , OR DELETION
HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• when the additional work performed by a user on an autonomous 

output—such as modification, addition, or deletion—displays creativity 

☞ Human Creative Contribution.



Source: Guide to Copyright Registration for Generative AI-Assisted Works, 32.



SELECTION , ARRANGEMENT , OR COMPOSITION
HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

• when creativity is present in the selection, arrangement, or 

composition of an autonomous output ☞ Human Creative 

Contribution.



Source: Guide to Copyright Registration for Generative AI-Assisted Works, 33.



Source: Guide to Copyright Registration for Generative AI-Assisted Works, 35.



STYLE?

• A “style” is generally considered to 

be an idea, not an expression → 

not protected by copyright

• Right of publicity? Or Unfair 

Competition Prevention Act?

HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?



SUMMARY
HUMAN CAN BE AN AUTHOR OF GENERATIVE AI-ASSISTED WORKS?

Source: Guide to Copyright Registration for Generative AI-Assisted Works, 12.
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