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A Little Bit of Con Law
...and. ..
Public Health Law 101



State Plenary Powers: T0Amendment

The powers not delegated to the United States by the
Constitution, nor prohibited by it to the states, are
reserved to the states respectively, or to the people.
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noun
1.The inherent authority of a government to impose
restrictions on private rights for the sake of welfare, order,
and security.
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reasonable control over matters plblic health public
morals,public safetyand in general, all things relating to
the general welfare.

The American Heritage® Dictionary of the English Language, 5th Edition.



What is the right balance?

Individual Common
Liberties Good



Gibbons v. Ogden (1824)
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the health of the people is the
supreme law.

- Chief Justice Marshg




Federalism
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between the national government and the states.

-National Constitution Center
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Jacobson v. Massachusettg1905)

"There are manifold restraints
to which every person is
necessarily subject for the
common good. On any other
basis organized society could
not exist with safety to Its
members."

- Justice Harlan
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A Police power is upheld under the tAmendment
A Government regulation is necessary for the common good

A Separation of powers: courts give deference to the legislature
and/or those with expertise operating with delegated authority

A Legislature (as delegated to the Board of Health) balances
scientific fact not the courts

A Compare taNFIB v. DOL/OSH2022)¢c Covid vaccine mandate
iInvalidated



aLG A& SAGKAY (@878
of a state to provide for &
O2YLJzt a2NEk @I OC+

T Justice Brandeis



Public Health Law 101



What Is HEALTH?

Health Is a state of complete physical,
mental and social welbeing
and not merely the absence

of disease or Infirmity.
-World Health Organization (1948)



What ISPUBLICHEALTH?

What we as a society do collectively
to assure theconditionsto be healthy.

- Institute of Medicine (now known as the
National Academies of Sciences, Engineering & Medicine) (1988)

How Is public health different from medical care?



What Is Public HealtH_aw?

The power and duty of the state  The legal powers and duties of the

to ensure theconditionsfor state to identify, prevent, and

people to be healthy and the ameliorate risks to the health of
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constrain autonomy, privacy,
liberty and property interests of
Individuals and businesses.

- Burris/Berman (2018)

- Gostin/Wiley (2016)



Traditional Public Health Authorities

ACommunicable Disease Prevention and Control
Alsolation & Quarantine, vaccination

AChronic Disease and Injury Prevention and Control
ATobacco, alcohol, healthy foods, firearms, injury

AEnvironmental Health
AFood safety, clean air and water, natural disaster prevention
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Source: Friedman T.R. (2010). A Framework for Public Health Action: The Health Impact Pyramid. American Journal of Public Health, 100(4). 590-599.



) National health expenditures:
Determinants $2.6 trillion

Genetics: 20%

Socioeconomic and
physical
environments:
22%

Sandro Galealhe Public
Health Spending Mismatch,

https:/iwww.publichealthpo
Interactions among _

determinants:

15% Healthy behaviors: 9%

Other: 1%
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Life expectancy vs. health expenditure, 1970 to 2015

Health financing is reported as the annual per capita health expenditure and is adjusted for inflation and price level
differences between countries (measured in 2010 international dollars).
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Systemic Racism Is a Key Risk Factor

AElevated rates of disease and death for historically
marginalized racial groups

AEarlier onset of illness, more aggressive disease and poorer survival
rates.

APoorer health outcomes even after adjustment for
socioeconomic status

ALesser social status and control is directly linked to poor
health outcomes.

- David Williams et al, Racism and Health: Evidence and Needed Rese
Annu Rev Public Health. 2019 Apr 1: 40:c125.
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How American Life Expectancies Compare With the Rest of the
World

Life expectancy at birth in years, 2021:

Japan

Asian Americans
New Zealand
Germany

United Kingdom
Chile

Latino Americans
China

White Americans®
Colombia
Vietnam

Black Americans*
Iraq

Mexico

Rwanda

Black Americans**
Native Americans***
Congo

Haiti

Somalia

*Excluding low-income, southeastern U.S. counties

**In low-income, southeastern U.S. counties

***In 14 western states, excluding California, Oregon, and Washington

Note: The Americans listed above are a simplified set of ten complex groups analyzed by researchers
and detailed in their report. The white group, for example, is predominantly but not entirely white. The
sampling of other countries was selected to reflect diversity of life expectancy and region.

Source: Dwyer-Lindgren L., et al. The Lancet; World Health Organization

Credit: Amy Maxmen and Lydia Zuraw/KFF Health News
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How Racism/isms Works

Power & social
values: Systemic or
structural racism

Systems, structures,
laws, policies,
entrenched practices
and beliefs, e.g.:

* Racial residential
segregation
Gerrymandering &
voter suppression
Bias in criminal
juslice
Unfair lending
practices
Environmental
injustice

Differential access
to resources &
opportunities.
Unfair treatment

e Economic
disadvantage
Mass incarceration
Interpersonal,
internalized and
institutional racism
in employment,
housing, education
Disenfranchise-
ment

Health-harming
(or lack of health-
promoting)
exposures or
experiences,
such as:

e Chronic stress

e Environmental
hazards

e Inferior schools
Inadequate housing
Unhealthy food &
exercise
environments
Unhealthy behaviors
Obesity
Inadequate medical
care

FIGURE 1 | How racism is thought to damage health: a general overview of key sequential steps.

Biological
mechanisms,
such as:

e Neuroendocrine
processes

e Inflammation

e |Immune system
dysfunction
Infection
Vascular
mechanisms
Premature aging
Epigenetic effects
(gene-environment
interactions)

Worse health
among people
of color
(health
inequities)




How Racism Works:

Braveman and Parker Dominguez Abandon “Race.” Focus on Rax

Power & social Differential access Health-harming Biological
values: Systemic or to resources & (or lack of health- mechanisms,
structural racism opportunities. promoting) such as:
Unfair treatment exposures or
Systems, structures, experiences, e Neuroendocrine
laws, policies, » Economic such as: processes
entrenched practices disadvantage e Inflammation Worse health
and beliefs, e.g.: e Mass incarceratio Chronic stress Immune system among people
o Interpersonal, Environmental dysfunction of color
* Racial residential L iomalzed and hazards Infection
- ; health
Regrogaton institutional racism Inferior schools Vascular . ( iz
Gerrymandering & STtk men Inadequate housing mechanisms inequities)
voter suppression housing, education Unhealthy food & Premature aging
Bias in criminal Disenfranchise- exercise Epigenetic effects
justice environments (gene-environment

Unfair lending Mok Unhealthy behaviors interactions)
practices e Obesity
Environmental ¢ Inadequate medical
injustice care

FIGURE 1 | How racism is thought to damage health: a general overview of key sequential steps.




Connecting Racism to Health Outcomes

Mapping Inequulity Redlining in New Deal America

Home Owners Loan Corporation
1935 - 1940

Seattle

\ @
Tacoma O)

| 2N
| &)

Pértland

Oakland ¢

(@)@ Stockton

San\Francisco @t

@

The size of each circle represents the area

in that city that HOLC graded, with each
color representing the proportion of the city
graded and colored.

A @S0
B "Still Desirable”
C

Los Angele“‘s

"Definitely Declining"

o)

Introduction Downloads & Data About ContactUs American Panorama

graded areas polygons

® Duluth™
Spokane LA A
Minneapolis ‘;ﬁ@;’w@St' Paﬂuﬁsag,“naw T | vl

r ot Detroit 12 0 o
Sioux City @ ) ~

Ogden ’
® Omaha (¢

Greater Boston
Denver 2

(®

®

Salt Lake City Lincoln ~ » Chicago

® Tope;a Py Os + ® o Baltimore
Pueblo \ichita «St. Louis @noxville - t

9
®

= Fresno

% Norfolk
@ .2 o NCDurham
~~_Atlanta
w ©® Wt o~

® ®

@
O]

Amarillo

Fort Worth @ ©

El Paso\ __Austin uH

b S 0

San Ahtoni

Tulsa
° Birmingham
®—Phoenix e C

San Diego

© fivS;vannah
ouston! Aackson
L;g;i’vf . &
6" New Orleans

aMobile @ Jacksonville
\“ ‘\

<® Tampa

St. Petersburg ¢

Miami

~_ 3



The neighborhood is considered to be

"tough'' and juvenille delinquincy is a

definite problem. (Clarifying Remarks

C11

Market limited to Jewish buyers

(Area Characteristics

Area becomes less desirable north of Dover St
with Orientals concentrated in this spot.

(Clarifying Remarks
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Encroachment of inharmonious groups

(negro). (Detrimental Influence

Only attraction is as residence for servants to

residents of better class suburban
development further north. (Inhabitant
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B45

While definitely declining and largely lacking

in appeal, it is thought that this area will

resist threatened racial infiltration and

encroachment of business for a number of

years to come. | g - s e | °“

(Description and Ch

Infiltration of Negroes from adjacent area a

distinct threat. (Population iy ANGL
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Left: HOLC redlining maps for San Francisco and Oakland.BRigdrgency room visits for asthma complaints
per 10,000 residents per census tra¢Anthony Nardone/University of California, Berkeley)



The same pattern
persists in cities
across the nation . .

Redlining Maps

Asthma Maps

A. Nar d o Mssociations adtweendistorical residential
redlining and current age -adjusted rates of emergency
department visits due to asthma across eight cities in California:
an ecological study, 6 The Lancef vol. 4, e 24, January 2020.
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Roots of Structural Racism Proje@025 Update
UCB Othering & Belonging Institute

https://belonging.berkel
ey.edu/rootsstructural
racismproject-2025
update?emci=c04a59b3
-bd98f011-b484
6045bdeb7413&emdi=a
35cde86e89ef011-
8e61-
6045bded8ba4&ceid=1
4186726

Metro Areas
2023 Segregation/Integration

- High Segregation

l Low-Medium Segregation

- Racially Integrated




How American Life Expectancies Compare With the Rest of the
World

Life expectancy at birth in years, 2021:

Japan

Asian Americans
New Zealand
Germany

United Kingdom
Chile

Latino Americans
China

White Americans®
Colombia
Vietnam

Black Americans*
Iraq

Mexico

Rwanda

Black Americans**
Native Americans***
Congo

Haiti

Somalia

*Excluding low-income, southeastern U.S. counties

**In low-income, southeastern U.S. counties

***In 14 western states, excluding California, Oregon, and Washington

Note: The Americans listed above are a simplified set of ten complex groups analyzed by researchers
and detailed in their report. The white group, for example, is predominantly but not entirely white. The
sampling of other countries was selected to reflect diversity of life expectancy and region.

Source: Dwyer-Lindgren L., et al. The Lancet; World Health Organization

Credit: Amy Maxmen and Lydia Zuraw/KFF Health News







- Policy Change

HE;;W" Start Nonsmokers

. geon Rights Movement
General's Report

Smoking Rates

First Great

American

Smokeout
Federal
Cigarette
Tax Doubles

1901 1930s 1960s 2015

Law and Public Policysrove both the
Increase and decline In tobacco use



Lawyers Partner with Community Organizer

L Av ey R
TR s R
gy

BIG BROTHER BU1
NOT ‘ BELMONT ORDINANCE

ESUENS e TOAPARTMENTSAND | Your apartment can‘tbe
/ / ' smoke-free if your bunldmg isn't
| o bt st s ke bdrg e MW | S

Call 311 or visit nyc.gov/health and search “smoke-free housing™



As the industry
keeps evolving, so
must thelegal and
advocacymovement



Policy Action; Create a Virtuous Cycle
Public Health:

Evidence/analysis
: supporting policy action
Lawyers:

Ensure policy Is
legally sound o
getto YES

Organizers:

Community engagement
and leadership

See, Burris, Ashe, et aBetter Health Faster: The
Five Essential Public Health Law Services ,
Public Health Reports (2016).
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Imagine the health impacts

ldentify the legal mechanisms/systems at work
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