
Public Health Law and the 
Political Determinants of 

Health

Marice Ashe, JD, MPH
Lecturer (Emeritus), Berkeley Law

October 2, 2025



ìőċƣШìĲќũũШ9ŸƻĲƖШÑŸĬċǃ

A Little Bit of Con Law

. . . and . . . 

Public Health Law 101



State Plenary Powers: 10th Amendment

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are 

reserved to the states respectively, or to the people.

Ґ {ǘŀǘŜ ŀƴŘ ƭƻŎŀƭ άǇƻƭƛŎŜ ǇƻǿŜǊǎέ



άtƻƭƛŎŜέ tƻǿŜǊǎ
noun
1.The inherent authority of a government to impose 
restrictions on private rights for the sake of welfare, order, 
and security.

2.¢ƘŜ ƛƴƘŜǊŜƴǘ ǇƻǿŜǊ Χ ƻŦ ŀ ǎǘŀǘŜ ǘƻ ǊŜƎǳƭŀǘŜand exercise 
reasonable control over matters ofpublic health, public 
morals, public safety, and in general, all things relating to 
the general welfare.

The American Heritage® Dictionary of the English Language, 5th Edition.



What is the right balance?

Individual
Liberties

Common 
Good



Gibbons v. Ogden (1824)

ά{ŀƭǳǎ ǇƻǇǳƭƛ ǎǳǇǊŜƳŀ ƭŜȄΣέ Χ 
the health of the people is the 
supreme law. 

- Chief Justice Marshall



άCŜŘŜǊŀƭƛǎƳέ ƛǎ ǘƘŜ ǿƻǊŘ ǳǎŜŘ ǘƻ ŘŜǎŎǊƛōŜ ǘƘŜ 
/ƻƴǎǘƛǘǳǘƛƻƴΩǎ ǎȅǎǘŜƳ ƻŦ ŘƛǾƛŘƛƴƎ ǇƻƭƛǘƛŎŀƭ ǇƻǿŜǊ 
between the national government and the states.

-National Constitution Center

Federalism



U.S. Constitution

State Constitutions

Enumerated powers
Supremacy clause

tƭŜƴŀǊȅ άǇƻƭƛŎŜέ ǇƻǿŜǊǎ
10th Amendment



Jacobson v. Massachusetts (1905)

"There are manifold restraints 
to which every person is 
necessarily subject for the 
common good. On any other 
basis organized society could 
not exist with safety to its 
members."

- Justice Harlan



WŀŎƻōǎƻƴΩǎ Key Holdings

Å Police power is upheld under the 14th Amendment

Å Government regulation is necessary for the common good

Å Separation of powers: courts give deference to the legislature 
and/or those with expertise operating with delegated authority

Á Legislature (as delegated to the Board of Health) balances 
scientific facts ς not the courts

Á Compare to NFIB v. DOL/OSHA (2022) ς Covid vaccine mandate 
invalidated 



Zucht v. King (1922)

άLǘ ƛǎ ǿƛǘƘƛƴ ǘƘŜ ǇƻƭƛŎŜ ǇƻǿŜǊ 
of a state to provide for 
ŎƻƳǇǳƭǎƻǊȅ ǾŀŎŎƛƴŀǘƛƻƴΦέ 

τ Justice Brandeis



Public Health Law 101



What Is HEALTH?

Health is a state of complete physical, 
mental and social well-being
and not merely the absence 

of disease or infirmity. 
-World Health Organization (1948)



What Is PUBLIC HEALTH?

What we as a society do collectively 

to assure the conditions to be healthy.

- Institute of Medicine (now known as the 
National Academies of Sciences, Engineering & Medicine) (1988)

How is public health different from medical care?



What Is Public Health Law?

The power and duty of the state 
to ensure the conditions for 
people to be healthy and the 
ƭƛƳƛǘŀǘƛƻƴǎ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ǇƻǿŜǊ ǘƻ 
constrain autonomy, privacy, 
liberty and property interests of 
individuals and businesses. 

- Gostin/Wiley (2016)

The legal powers and duties of the 
state to identify, prevent, and 
ameliorate risks to the health of 
ǇƻǇǳƭŀǘƛƻƴǎ ΧΦ 

- Burris/Berman (2018)



Traditional Public Health Authorities

ÅCommunicable Disease Prevention and Control
ÁIsolation & Quarantine, vaccination

ÅChronic Disease and Injury Prevention and Control
ÁTobacco, alcohol, healthy foods, firearms, injury

ÅEnvironmental Health
ÁFood safety, clean air and water, natural disaster prevention



What Works for Health?, 
County Health Rankings  
Model, University of 
Wisconsin,  (2018).



The Health Impact Model



Sandro Galea, The Public 
Health Spending Mismatch, 
https://www.publichealthpo
st.org/databyte/public-
health-spending-mismatch/
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Systemic Racism Is a Key Risk Factor

ÅElevated rates of disease and death for historically 
marginalized racial groups
ÅEarlier onset of illness, more aggressive disease and poorer survival 

rates. 

ÅPoorer health outcomes even after adjustment for 
socioeconomic status

ÅLesser social status and control is directly linked to poor 
health outcomes.

- David Williams et al, Racism and Health: Evidence and Needed Research, 
Annu Rev Public Health. 2019 Apr 1; 40: 105ς125. 

https://www.ncbi.nlm.nih.gov/entrez/eutils/elink.fcgi?dbfrom=pubmed&retmode=ref&cmd=prlinks&id=30601726
https://www.ncbi.nlm.nih.gov/entrez/eutils/elink.fcgi?dbfrom=pubmed&retmode=ref&cmd=prlinks&id=30601726
https://www.ncbi.nlm.nih.gov/entrez/eutils/elink.fcgi?dbfrom=pubmed&retmode=ref&cmd=prlinks&id=30601726




How Racism/isms Works



How Racism Works: Toxic Stress



Connecting Racism to Health Outcomes

Home Owners Loan Corporation

1935 - 1940



Boston



Indianapolis



Los Angeles





Left: HOLC redlining maps for San Francisco and Oakland. Right: Emergency room visits for asthma complaints 
per 10,000 residents per census tract. (Anthony Nardone/University of California, Berkeley)



A. Nardone et al. òAssociations between historical residential 

redlining and current age -adjusted rates of emergency 

department visits due to asthma across eight cities in California: 

an ecological study, ó The Lancet, vol. 4, e-24, January 2020.  

The same pattern 

persists  in cities 

across the nation . . 

.

Redlining Maps

Asthma Maps



Roots of Structural Racism Project ς 2025 Update
UCB Othering & Belonging Institute

https://belonging.berkel
ey.edu/roots-structural-
racism-project-2025-
update?emci=c04a59b3
-bd98-f011-b484-
6045bdeb7413&emdi=a
35cde86-e89e-f011-
8e61-
6045bded8ba4&ceid=1
4186726







Law and Public Policy drove both the

 increase and decline in tobacco use



Lawyers Partner with Community Organizers



As the industry 
keeps evolving, so 
must the legal and 
advocacy movement 
. . .



Policy Action: Create a Virtuous Cycle

Organizers: 
Community engagement 

and leadership

Public Health:
Evidence/analysis 

supporting policy action

Lawyers: 
Ensure policy is 

legally sound ð 

get to YES

See, Burris, Ashe, et al; Better Health Faster: The 

Five Essential Public Health Law Services , 
Public Health Reports (2016). 
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Imagine the health impacts

Identify the legal mechanisms/systems at work






