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Understanding the 
TerminologyLWOP: Life Without the 

Possibility of Parole

FLWOP: Functional Life Without 
Parole (sentences so long they 
effectively amount to LWOP)

Resentencing: The legal process 
of having a new sentence 
imposed, typically shorter than 
the original

Petition/Motion: A formal 
written request to the court

Ameliorative laws: 
those that, after a person has been 
convicted and sentenced, change 

the law in a way that makes the 
punishment less severe or provides 

the possibility of a reduced sentence 
or other form of relief. 

Retroactive: The law applies to 
cases final, meaning cases have 

exhausted their appeals. 

Prima Facie Hearing: Initial hearing 
with lower burden where 

determination is simply qualification 
under statute 



Paths to Release 



Heard Petitions (People v. Heard, 83 Cal.App.5th 608)
Juveniles serving LWOP/FLWOP



Eligibility & Exclusions to Heard (§1170 (d)(1))
Eligibility Requirements: Not Eligible If:

To qualify for relief under Penal Code section 1170(d)(1) through the Heard 
decision, your loved one must:

1. Have been convicted of a crime committed before they turned 18
2. Be serving LWOP or a functionally equivalent sentence (longer than 

their likely lifespan)
3. Have been incarcerated for at least 15 years
4. Provide a statement demonstrating remorse and rehabilitation
5. Meet at least one of these criteria:

○ Convicted of felony murder or aiding and abetting murder
○ No juvenile adjudications for assault or other serious felonies 

(besides their current case)
○ Committed the offense with at least one adult co-defendant
○ Demonstrated rehabilitation through counseling, education, or 

vocational programs

● Over 18 at time of crime
● The case involved torture 

that was pled and proven
● The victim was a law 

enforcement officer or 
firefighter

● The person is not serving 
LWOP or FLWOP



Relief under Heard
The Judge can:

● Transfer the case to juvenile court (for those who were 14-15 at the time of offense)
● Order a transfer hearing (for those who were 16-17 at the time of offense)
● Reduce the sentence, applying all new ameliorative laws retroactively
● Leave the sentence unchanged (but cannot increase it)

Timeline:
● There is no statutory deadline for filing
● The court typically takes 3-6 months to review the petition
● If a hearing is granted, it may be scheduled 3-12 months later



What is the felony murder rule? 

If someone dies during the commission of a felony, anyone involved in 
that felony can be charged with murder, even if they didn't intend to 
kill anyone 

What is SB1437?

SB 1437, passed in 2018, made significant changes to the 
felony-murder rule, limiting accomplice liability and the "natural and 
probable consequences" doctrine in murder cases. 187/664 also 
applies.

Does this form of relief apply to LWOP folks? 

Yes, if felony murder specials, and other exclusions don’t apply

Felony Murder/SB1437 (PC § 1170.95)



Felony Murder RULE IS HELLA RACIST



Your loved one may qualify if: 

3. They were convicted of felony 
murder/attempted murder or under the natural 
and probable consequences doctrine (can find 

this in jury instructions in court file)

1. They were not the actual killer

2. They did not act with intent to kill 
or as a major participant with 

reckless indifference to human life

You need ALL 4! 

AND

4. The victim wasn’t a cop



How it works

File 1437 Petition 
requesting 

appointment of 
counsel (no filing 

deadline)

DA will respond 
within 60 days.

Defense reply 30 
days later. 

(Note: deadlines can 
be delayed for good 
cause--sometimes 

it’s in YOUR 
benefit to delay).

60 days after OSC 
evidentiary 

hearing--prosecutor 
burden BRD that you 
could still be found 

guilty of 
attempted/murder.

54

Judge holds prima 
facie hearing to 

determine eligibility. 
Will either deny or 

issue OSC.

321 4



Relief Under SB 1437/PC 1170.95

If the prosecutor cannot show beyond a reasonable 
doubt that you could still be found guilty, then you are 

entitled to be resentenced 

If you are denied relief at the prima facie stage, 
evidentiary hearing, or at the resentencing phase you 

are allowed to file a notice of appeal on a standard 
felony notice of appeal form available in law libraries 

(CR-120). 

Resentencing–all ameliorative laws 
apply as case is no longer final 

If there is a strong indication that you are likely to be 
denied, your attorney might be able to negotiate 

resentencing through another avenue depending on 
your case. 



Racial Justice Act (PC §745)
The Legislature enacted the RJA “with the express 
intent ‘to eliminate racial bias from California’s 
criminal justice system’ and ‘to ensure that race 
plays no role at all in seeking or obtaining 
convictions or in sentencing.’ [Citations.] Its goal is 
to ‘provide remedies that will eliminate racially 
discriminatory practices in the criminal justice 
system, in addition to intentional discrimination.’ 
[Citation.]” (Mosby v. Superior Court, (2024) 99 
Cal.App.5th 106, 123.) I



Who Qualifies for RJA?

Explicitly or implicitly racist 
language by attorneys, judges, 
witnesses (includes cops), or 
jurors 

Use of racially discriminatory 
stereotypes

Racial disparities in charging, 
plea deals, or sentencing in the 
jurisdiction

Improper exclusion of jurors 
based on race

Your loved one may qualify if racial bias played a role in their case through:



RJA Claims 
● 745(a)(1) Violations throughout the Case

● 745(a)(2) Violations during Trial

● 745(a)(3) Violation through Disparities in 

Charging and Convictions

● 745(a)(4) Violations through Disparities in 

Sentencing



Where to Find Bias
● Person themselves knows case best

● Police reports, Body camera

● Trial transcripts

● Racial and Identity Profiling Advisory Board (RIPA)/police data

● Public Records Act requests 

● Special circumstance project

● Paper prisons project 

● 745(d) discovery requests

● News articles

● Social science articles 

● Local historical studies

● DA/Police press releases

● DA/Police policy 



Procedure and Burdens of Proof 
If shown… Defendant entitled to…

Good cause Discovery subject to redaction or a protective 
order per subsection 745(d)

Prima facie showing of a violation (defendant 
produce facts that, if true, establish that there 
is a substantial likelihood that a violation of 
subdivision, per subsection (745)(h)(2))

Trial court hearing per subsection 745(c)

Proof of a violation by preponderance of the 
evidence

A remedy specific to the violation per 
subsection 745(e)

Note: YOU DO NOT HAVE TO SHOW INTENTIONAL DISCRIMINATION 



Relief Under the RJA § 745(E)

● If violation found, judge 
MUST impose a remedy 

● New trial 
● Dismiss enhancements, 

specials
● Reduce one or more 

charges
● Heck why not full 

dismissal?! 



Current RJA issues to be aware of
● SB734 (Caballero)
● Escalating burden of proof for 

discovery –the need to show 
“particularized facts” even when 
making a charging or sentencing 
disparity claim only.  

● Higher burden with state habeas, 
instead of filing a “petition” file a 
“motion” so as to not confuse as a 
habeas petition. 



Discretionary Resentencing

Penal Code 1172.1–DA or CDCR initiated 

AB600–Judge initiated 

Clemency–Governor 

 



Penal Code 1172.1–DA or CDCR initiated* 

● Allows agency to recommend case 
for resentencing to court

● Presumption in favor of resentencing 
unless resentencing would result in 
current substantial public safety risk

● *No historical examples of CDCR 
resentencing recommendations for 
LWOP although no exclusions 



PIR Process



DA Criteria for Referrals 
● Significant rehabilitation while incarcerated
● No serious disciplinary issues for an extended period
● Completion of educational programming
● Low risk assessment scores
● Sentence that would be 

significantly lower under current 
law

● Health considerations 
(especially for elderly 
incarcerated individuals)



Penal Code 1172.1/AB600–Judge Initiated 
● Judge can recall case for resentencing 

at any time (on an invitation by anyone)
● No case/crime exclusions 
● No presumption to resentence like in 

agency initiated 
● Judge can reduce a trial case WITHOUT 

concurrence of DA 
● Judge not required to take action–but is 

required some semblance of process 



Cross over with RJA 
c) Consistent with the 
California Racial Justice Act, it 
is the intent of the Legislature to 
provide remedies that 
ameliorate discriminatory 
practices in the criminal justice 
system, including 
discrimination in seeking or 
obtaining convictions or 
imposing sentences



● Present social history
○ Diminished capacity and 

hallmark features of youth 
○ Explore Adverse Childhood 

Experiences 
○ Get school records, juvi 

records, prior probation 
reports, interview of third 
party collateral contacts

● Explore mental health at time of 
offense (includes substance 
abuse)

● Explain priors –remote? Youth? 
Would no longer qualify? 

● Issues at trial, Batson Wheeler, 
RJA

● Look at Circumstances in 
Mitigation: CA Rule of Court 
4.423 and highlight what 
applies

○ Ex/(a)(8): defendant 
was motivated by a 
desire to provide 
necessities for his or her 
family or self

Pre-conviction factors to explore



● Highlight record in prison

● Diminished physical capacity 

● Remorse, victim impact, insight

● Sobriety and mental stability 

● Reentry Plans

● Community Support

● Changes in sentencing laws 

and/or manifest injustice

Post conviction factors to explore



For judge-initiated 
reviews: Court must 

create its own 
process for review

* No required timeline for case review

Process and Timeline:

For agency referrals 
(DA/CDCR): Court 
must hold status 

hearing for 
appointment of 

counsel within 30 
days

Once initiated, 
resentencing 

typically occurs 
within 3-6 months

Other special holds 
or additional cases 

can increase timeline

After resentencing, 
CDCR typically takes 

5-7 days to 
recalculate new 

sentence once new 
AOJ received 



1172.1 Relief 
● Ameliorative sentencing laws apply once recalled
● Judge still determines new sentence if successful, but 

practice is DA recommends, sometimes stipulation 
required 

● Upon resentencing the court must reduce the sentence.  
○ For LWOP pre-1990 can strike specials, post 1990 must 

resentence to lesser included 
● Intent of legislature that resentencing result in a meaningful 

modification. 
○ Meaning  it will cause some actual change in the 

person’s circumstances, including, but not limited to, 
immediate release, earlier release, and newly acquired 
entitlement to review by BPH or the advancement of 
eligibility for a parole hearing.



Clemency–Commutations People serving a sentence for a 
criminal conviction can petition the 

California Governor to have their 
sentence reduced or eliminated by 

applying for a commutation of 
sentence. Executive Clemency is 
another term for commutation.

Timeline:

● No deadline for application
● Review process long
● If denied, can reapply under each 

new administration



Who Qualifies: 

● Have demonstrated 
exceptional rehabilitation

● Have served substantial time 
(often 20+ years for serious 
offenses)

● Have strong community 
support and reentry plans

● Present compelling 
circumstances (health 
concerns, sentencing 
disparities, etc.) Sara Kruzan Jarrett Harper

Anyone can apply, but commutations are typically granted to those who:



The Application Process 
● Describe circumstance of crime
● Describe how a commutation of sentence may 

impact your life 
● Describe your life since your conviction (e.g., efforts 

in self-development, including identifying and 
addressing treatment needs, professional and 
educational achievements; any setbacks, conduct 
violations; insight about past conduct; and future 
goals).
○ Change and rehabilitation
○ Undue burdens (elderly, disabled, ill…)

**See F.U.E.L Commutation Application Guide 



IF YOU HAVE BEEN CONVICTED OF >2 
FELONIES

● The Board of Parole Hearings (BPH) must 
review & recommend the commutation 
applicant.

● The CA Supreme Court must review & 
recommend the commutation applicant 
before the Governor can grant a 
commutation. 

● The CA Supreme Court is supposed to 
determine if the Governor is abusing 
his/her power in granting the commutation

Commutation Procedure 

ALL APPLICANTS

● The Board of Parole Hearings (BPH) 
investigates commutation applications.

● Applicants must notify the DA of their 
county of conviction by filling out and 
sending the Notice of Intent to Apply for 
Clemency form at least 10 days before 
sending their commutation application 
to the Governor’s Office.



1991 - 2010

Three CA governors granted 28 pardons and 14 commutations total 

2011 - 2018

Gov. Jerry Brown granted 1,736 pardons and 283 commutations. 147 people 
commuted were serving Life Without the Possibility of Parole (LWOP)

2019 - 2024

Gov. Gavin Newsom granted 141 commutations. Around 50 people commuted 
were serving Life Without the Possibility of Parole (LWOP). 

Overall Commutation Trends 







Other Changes in Law to Look For, but are not otherwise 
retroactive to cases final 

AB333–Gang enhancements 

Low term presumption for survivors 
and youth

Mid term presumption

1385(c)--discretion to strike 
enhancements (applies to pleas in 

post conviction)

Nickel priors discretionary 

SB620–guns discretionary 



● Prison cfile 
● CDCR medical record (CDCR form 

7385, need a separate one for 
mental health records) 

● Court file
● Attorney file
● Dependency/juvenile records
● School records
● Old discovery
● Medical and psych evaluations
● Transcripts
● Personal history documentation

Specific Case Documents 
to Gather 



Important Mitigating Documentation needed 
for almost all paths

● Letter of remorse & victim impact
● Rehabilitation documents 
● Letters of support
● RVR accountability statements 
● Journey of transformation 
● Medical incapacity information
● Reentry plan 
● Relapse prevention plan  
● Social science and research



Exclusions for LWOPs, but room for legislative advocacy 

“The exclusion bears the taint of racial prejudice 
and perpetuates extreme racial disparities 
plaguing our juvenile and criminal justice 
systems.” – Justice Evans in her dissent of 
People v. Hardin (YO LWOP should get YOPH)

● Outcome: No YOPH for LWOP
● No compassionate release — 

commutation only route for medical 
incapacity 

● No mandatory look-back for adult LWOP



Finding a competent attorney 
1. Public Defender 
2. Know costs and what’s included 
3. Prior experience on type of case

a. RJA required 10 hour training minimum 
b. Juvenile, must have specific training and 

dedication to practice 
4. Google em! Look at State Bar for discipline history 
5. Ask for example cases and references 
6. Communication expectations 
7. Internal resources
8. Know strategy and predicted timeline prior to retaining 
9. Avoid anyone who makes specific promises or 

outcomes 
10. You should never feel pressured to make an immediate 

payment or sign a retainer w/o time to review! 



Essentials to know if going pro per
● Motions get filed in the court in the county you 

were convicted in 
● Always attach supporting documentation, don’t 

assume they have it
● KEEP COPIES! Of everything. Always. 
● Request appointment of counsel on any and all 

filings 



 Key TakeAways
1. Start gathering documentation early - Begin 

collecting proof of rehabilitation as soon as possible
2. Understand eligibility requirements - Each path 

has specific criteria that must be met
3. Consider multiple paths - Many people qualify for 

more than one resentencing option
4. Focus on transformation - Courts want to see 

genuine change and reduced risk
5. Develop a strong reentry plan - Concrete plans for 

housing, work, and support increase success rates
6. Be patient but persistent - The legal process can be 

slow, but don't give up

Welcome Home!



THANK YOU
& 

DROP LWOP!

Questions? 


