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I. Introduction

I. On 22 February 2024, I delivered an Opinion in the present case. (2) Subsequently, on 9 April 2024,
in accordance with Article 60(3) of its Rules of Procedure, the Court decided to assign the case to the
Grand Chamber. In addition, by order of 16 April 2024, adopted on the basis of Article 83 of those Rules
of Procedure, it decided to reopen the oral part of the procedure.

2. In that context, the Court invited the interested parties to participate in a new hearing and to focus
their future pleadings on the third question referred for a preliminary ruling by the Svea hovritt (Svea
Court of Appeal, Stockholm, Sweden), concerning, I recall, the jurisdiction of the courts of the Member
States, in accordance with the Brussels I bis Regulation, (3) over disputes concerning third-State patents.
That second hearing was held on 14 May 2023. Representatives of BSH Hausgerdte GmbH (‘BSH’),
Aktiebolaget Electrolux (‘Electrolux’), the French Government and the European Commission discussed,
for the most part, that issue at that hearing.

3. In accordance with the Court’s request, I shall deliver a new Opinion, focusing on that third
question. It will act as an ‘addendum’ to my first Opinion. It will provide me with a rare opportunity to
expand on certain aspects of my reasoning in that regard.



II. Analysis

4. I shall briefly recall the context. BSH (established in Germany) brought an infringement action
against Electrolux (established in Sweden) before the Swedish courts. In essence, BSH alleges that
Electrolux is infringing a particular ‘European patent’, which had been granted to the first of those
companies by the European Patent Office (EPO) (4) for several EU Member States (including Sweden)
and one third State (Tiirkiye). Since that ‘European patent’ is not a unitary supranational title but
essentially a bundle of national patents, each offering protection that is valid in the territory of the State
concerned (in accordance with the principle of territoriality applicable to such titles), that action
constitutes, in fact, a set of infringement claims (one per national title). To defeat those claims, Electrolux
raised the invalidity of those titles as a defence. In the light of that defence, the referring court asks
whether the Swedish courts are entitled to adjudicate on the claims concerning patents of Member States
other than Sweden (first and second questions referred for a preliminary ruling) and the claim concerning
the Turkish patent (the third question). As explained in the introduction, my analysis will focus on that last
aspect and, therefore, on the international jurisdiction of the courts of the Member States to hear and
determine disputes concerning third-State patents.

5. The starting point for this analysis is not (or is no longer) subject to debate. The Brussels I bis
Regulation is applicable and, therefore, determines the jurisdiction of the courts of the Member States to
hear and determine such a dispute where (and on the sole ground that) the defendant is domiciled in the
European Union (as Electrolux is in this case), (§) irrespective of the ‘external’ origin of the patent at
issue. (6) I shall not dwell on that subject again, and refer, for further details, to points 24 and 101 of my
first Opinion.

6. With regard to the solutions provided by the regime established in the Brussels I bis Regulation
(‘the Brussels regime’), another point is clear. It is common ground between the interveners that, under the
general rule laid down in Article 4(1) of that regulation, the courts of a Member State have jurisdiction, in
the vast majority of cases, (7) to rule on claims relating to foreign patents, including third-State patents,
where the defendant is domiciled on the territory of that Member State. On that basis, those courts have
jurisdiction inter alia to rule on the infringement of such a patent which has occurred outside the frontiers
of that Member State. (8) Indeed, it follows from the judgment in Owusu (9) that the jurisdiction that those
courts derive from that rule is, in principle, not only general, but also universal.

7. That said, the crux of the present case lies, I recall, in the fact that, in accordance with Article 24(4)
of the Brussels I bis Regulation, the courts of a Member State, including those of the defendant, are not
empowered, by way of exception, to hear and determine claims concerned with the registration or validity
of patents filed or registered in another ‘Member State’ (or deemed to be so). Nor may they rule on those
matters as an incidental question in the context of infringement proceedings. That provision confers
exclusive jurisdiction in such matters on the ‘courts of the Member State’ of the title. However, the
essential point at issue is whether, under that regulation, the courts of the Member States also lack
jurisdiction to rule, either principally or as an incidental question, on the registration or validity of third-
State patents. The issue thus raised is delicate, long-standing and, what is more, cross-cutting: it arises in
the same way in relation to all the matters in respect of which Article 24 of that regulation provides for a
rule of exclusive jurisdiction (rights in rem in immovable property, the validity of entries in public
registers, the enforcement of judgments and so forth), where the State involved is not a Member State, but
a third State. (10)

8. BSH, the French Government and the Commission have suggested a response to that question
(which is also cross-cutting as it applies without distinction to all those matters) to the effect that since
Article 24 of the Brussels I bis Regulation does not expressly provide for such a scenario, the general rule
laid down in Article 4(1) of that regulation applies, as it were, ‘unconditionally’. Therefore, the courts of
the Member State in which the defendant is domiciled are, on the basis of that rule, entitled to rule, inter
alia, on the registration or validity of a third-State patent. Moreover, once seised, they would be obliged to
do so, except in cases where Articles 33 and 34 of that regulation apply (situations which will be discussed
below). (11)



0. I shall return, first of all, to some of the pitfalls of that reading of the Brussels I bis Regulation (A),
before reiterating the solution I had myself suggested (B). The oral argument that took place before the
Court at the second hearing will lead me, finally, to examine a ‘third way’ (C).

A.  Some pitfalls of the ‘unconditional’ application of Article 4(1) of the Brussels I bis Regulation

10. I shall not reiterate here all the criticisms I made in my first Opinion with regard to the
‘unconditional’ application of Article 4(1) of the Brussels I bis Regulation. I shall revisit only two aspects
which were at the centre of the oral argument at the second hearing, namely (1) the extent to which it
would be contrary to customary international law for the courts of a Member State to rule on the
registration or validity of a third-State patent and (2) whether the text of that regulation, as it currently
stands, requires such a solution.

1. The limits imposed by customary international law on the adjudicatory jurisdiction of States

11.  As the majority of experts point out and as, moreover, the French Government and the Commission
acknowledged at the second hearing (despite some initial misgivings), customary international law
circumscribes the adjudicatory jurisdiction of States in civil and commercial matters. In essence, a State
may legitimately claim such jurisdiction only where there is a sufficient connection between itself and a
particular dispute, which may be of a territorial or national nature. Accordingly, where a State defines the
international jurisdiction of its courts by adopting rules of private international law (or where the European
Union does so, in respect of the courts of the Member States), it must respect that framework. (12)

12. In that regard, for most disputes in civil and commercial matters, the universal jurisdiction of the
courts of the Member State in which the defendant is domiciled, as provided for in Article 4(1) of the
Brussels 1 bis Regulation, is consistent with customary international law. A State may legitimately
adjudicate on actions brought against persons domiciled on its territory, even where such actions otherwise
concern factual matters which have arisen in another State (be it a Member State or a third State). That
domicile establishes, as between the first State and those actions, a sufficient connection to that end. On
that basis, the courts of the Member States may legitimately adjudicate, in particular, on an action for
infringement of a third-State patent brought against a ‘local’ defendant. (13) In exercising such
adjudicatory jurisdiction, the Member State in which the defendant is domiciled does not undermine the
sovereignty of the third State concerned. In particular, the first State in no way prevents the latter State
from exercising its own adjudicatory jurisdiction over the dispute in question. (14) The resulting overlap of
jurisdiction over one and the same dispute is not contrary to (but rather inherent in) customary
international law. (15)

13.  However, and by way of exception, it would be (highly) questionable, in the light of that law, for the
courts of a Member State to rule on certain disputes in civil and commercial matters involving another
State (whether a Member State or a third State), even where the defendant concerned is domiciled in the
territory of the first State. That is the case, in particular, for proceedings concerned with the registration or
validity of patents. At the second hearing, the French Government and the Commission acknowledged that
considerations of sovereignty apply in this matter, while emphasising that their importance varies from
case to case. In my view, two situations must indeed be distinguished.

14. On the one hand, it is clear that the courts of a Member State cannot legitimately rule on claims
whose very subject matter (or ‘object’) is the registration or validity of a patent filed or registered in
another State (be it a Member State or a third State), given the involvement of one of the latter’s bodies,
namely its intellectual property office (IPO), in the grant of that title and the management of the register in
which it is entered.

15. It is not that the grant of a patent is an ‘act of government’ reflecting ‘sovereign’ political choices
that do not lend themselves to review by a foreign court. Nowadays, IPOs do not (or rarely) have any
discretion as to whether it is appropriate to grant such a title. They examine patent applications in the light
of the applicable legal requirements, grant patents if those requirements are met and register them



accordingly. In short, their involvement is more ‘automatic’ than ‘sovereign’. That is true a fortiori with
regard to the role of national IPOs in relation to European patents (such as the one at issue in the main
proceedings), since those offices, when it is a matter of ‘validating’ such a patent for their territory (thus
giving it the same effect as a national patent), merely endorse the EPO’s prior control of the patentability
conditions laid down in the EPC.

16. The explanation is, actually, much simpler. It is in fact a clear principle of customary law that one
State cannot interfere with the operation of the public services of another. Just as a State cannot order,
through its courts, a foreign body to adopt a measure, it likewise cannot amend or annul measures which
originate from it. The State to which the body in question belongs has exclusive substantive jurisdiction in
that regard. Therefore, just as the courts of a Member State cannot order the IPO of another State (whether
a Member State or a third State) to grant a patent for the latter’s territory, they cannot order that office to
amend or delete an entry in the register which it manages, or even make an erga omnes declaration as to
the validity of the title which gave rise to that entry. Only the State of that IPO may legitimately claim
adjudicatory jurisdiction in such matters. (16) I would point out that, contrary to what I suggested in
footnote 51 to my first Opinion, the problem is exactly the same in relation to claims concerned with the
registration or validity of the national ‘parts’ of European patents. (17)

17. On the other hand, it would not, in principle, be contrary to customary international law for the
courts of a Member State, seised of a claim against a ‘local’ defendant and concerning the infringement of
a third-State patent, to rule on the validity of that patent as a preliminary or incidental question (since the
existence of a valid title is an essential premiss for the success of such an action), for example where an
invalidity defence is raised by that defendant.

18. In accordance with the explanations given in the preceding point, and contrary to Electrolux’s
submissions, what is decisive in that regard is not the nature of the question to be decided (the validity of
the patent), or that of the rules to be applied (the grounds for revocation or, in the event of an alleged
procedural defect, the procedural rules, provided for in the law of the third State), (18) but the nature of the
judgment to be delivered. In an infringement action, the courts of the Member State before which the case
has been brought will not give judgment on the lawfulness of the title in question, but will simply set out,
at an intermediate stage of their reasoning, a proposal (validity or invalidity) for the sole purpose of
resolving the main issue before them (infringement or lack of infringement). The operative part of the
judgment which they will deliver will establish the private rights of the parties. It will order the defendant
to pay damages (and so forth) where infringement is established or, where it is not, will dismiss the
claimant’s action. To the extent that such a judgment thus has only inter partes effects, and that no erga
omnes effect is attached to the grounds relating to the validity of the title, it does not exceed the
adjudicatory jurisdiction of the Member State in which the defendant is domiciled. (19)

2. The text of the Brussels I bis Regulation

19. The rule of exclusive jurisdiction in proceedings concerned with the registration or validity of
patents in Article 24(4) of the Brussels I bis Regulation derives from the considerations of customary
international law set out above. That rule is intended, where a Member State is involved in the dispute, to
safeguard the sovereignty of that State in the international order, (20) by ensuring that only its courts can
validly give judgment. (21) That rule even pursues that objective fo excess, since, I would recall, it
prevents the courts of a Member State from examining merely as an incidental question, in an
infringement action, the validity of a patent granted by another Member State. (22)

20. That said, since Article 24(4) of the Brussels I bis Regulation refers only to the patents of Member
States, that provision cannot (without distorting its wording) cover third-State titles, (23) and that
regulation does not, moreover, provide for any equivalent provision in their regard. In the judgment in
Owusu, the Court held that the only permissible derogations from the general rule (now) in Article 4(1) of
that regulation are those ‘expressly provided for’ (24) by that regulation. Should we therefore deduce from
all of those factors, as BSH, the French Government and the Commission have done, the paradoxical
solution that while the courts of the defendant’s Member State are completely deprived of jurisdiction to



rule on the validity of the patents of other Member States, they are entitled (and even obliged) to
adjudicate on claims concerning the validity of third-State titles?

21. I (still) do not think so.

22. In that regard, I would recall at the outset that, in the judgment in Owusu, the Court reserved the
specific scenario at issue in the case at hand. (25) The lessons to be learned from that judgment cannot
therefore be applied to it without caution.

23. Indeed, there is no question here, as in the case which gave rise to that judgment, of adding an
exception to the Brussels regime which is fundamentally unrelated thereto. In this instance, the drafters of
those rules perceived from the outset that the registration and validity of patents were among the specific
matters that justified a departure from the general rule that the courts of the Member State of the defendant
have jurisdiction. Consequently, they ‘expressly provided’ for a rule to that effect. The fact that that rule is
limited to the titles of Member States is easily explained. The Brussels regime is a system of jurisdiction
internal to the European Union which pursues objectives specific to it (namely the proper functioning of
the internal market and, more recently, the establishment of the area of freedom, security and justice).
Consequently, the derogations from the general rule laid down in that regime, including in relation to the
registration and validity of patents, were designed to distribute jurisdiction in civil and commercial matters
between the courts of the Member States. (26) By contrast, since the European Union does not have the
power to determine the jurisdiction of the courts of third States, it is logical that the drafters of those rules
did not envisage such derogations in their favour. Originally, in fact, that regime did not include any such
derogation.

24.  In the light of the foregoing explanation, it would be simplistic to infer, from the limitation of those
‘express’ derogations to Member States, that the general rule of the jurisdiction of the courts of the
Member State in which the defendant is domiciled is absolute in relations with third States and applies
‘unconditionally’, even to actions concerned with the validity of patents delivered by those States, thereby
ignoring the exclusive jurisdiction generally conferred on the courts of those States in such matters. Such
an outcome would constitute a very curious ‘external effect’ of the Brussels regime, one which was not
envisaged by the original drafters. (27)

25.  BSH, the French Government and the Commission nevertheless contend that, since the adoption of
the Brussels I bis Regulation, the Brussels regime has included certain derogations in favour of third
States, namely Articles 33 and 34 of that regulation. According to those interveners, the EU legislature
intended with those new articles to regulate expressly and, above all, exhaustively the relationship between
the courts of the Member States and the courts of third States. In that context, the legislature is said to have
wanted to allow the former to decline jurisdiction in favour of the latter only in the circumstances provided
for in those articles, namely where a Member State court is seised of a dispute (irrespective of the subject
matter) that is already pending before the courts of a third State.

26. I am not convinced by that submission. As is apparent from their wording and from the title of the
section of the Brussels I bis Regulation in which they appear, Articles 33 and 34 of that regulation deal
with a specific subject: ‘external’ lis pendens and related actions. Although those articles undeniably
regulate, expressly and exhaustively, that specific subject, there is nothing in the text of that regulation to
suggest that the EU legislature really intended to resolve, by means of such specific provisions, all of the
questions raised by relations between the courts of the Member States and those of third States, including
questions relating to respect for the sovereignty of the latter. (28)

217. The travaux préparatoires are no more enlightening in that regard. Although, as those same
interveners have observed, it is apparent from those documents that the French delegation to the Council of
the European Union had proposed adding, in the forthcoming regulation, a complete ‘corpus’ of rules
dedicated to such relations (recognising in particular the possibility for the courts of the Member States to
decline jurisdiction in matters falling within the exclusive jurisdiction of a third State) and that that
‘corpus’ was not taken up by the EU legislature, no public document explains the reason for that decision



(which the French Government confirmed at the second hearing). Once again, it cannot be inferred, merely
from the refusal to add the rules in question, that there was any ‘clear intention’ on the part of the EU
legislature as regards the question before us and, in particular, that there was a ‘political choice’ in favour
of the jurisdiction of courts of the Member States to rule on issues affecting the sovereignty of third States,
such as the validity of the titles which they grant. (29) That legislature may just as equally have wished to
confine itself to settling ‘external’ /is pendens and to leave it, for the time being, to the national law of each
Member State (30) or to the Court, by means of an interpretation of the existing rules, (31) to find a
response to other questions concerning relations between the courts of the Member States and those of
third States, including the question at issue in the present case.

28. In short, neither the text, read in its context, nor the deference which the Court is required to show
to the EU legislature, in compliance with institutional balance, requires the solution suggested by BSH, the
French Government and the Commission. In view of the ‘vagueness’ surrounding the intention of that
legislature, and contrary to what that government claims, the Court would not be ‘exercising caution’ by
accepting, after a rudimentary a contrario reasoning (see point 20 above), such a drastic interpretation of
the Brussels I bis Regulation. (32) The Court would, by contrast, demonstrate such ‘caution’ by drawing
from that regulation, according to its usual methods of interpretation, the response which is most consistent
with the objectives it pursues and the higher rules which govern it. (33)

29. In that regard, first, I have already explained, in points 124 to 134 of my first Opinion, why the
argument relating to the ‘unconditional’ application of Article 4(1) of the Brussels I bis Regulation is
contrary to the objectives pursued by that regulation. I will focus only on two issues that were
(re)discussed at the second hearing, namely the sound administration of justice and the legal protection of
defendants established in the European Union.

30. On the first point, while the universal jurisdiction of the courts of the defendant’s Member State in
infringement matters contributes to the sound administration of justice, (34) it would not be consistent with
that objective for those courts to have jurisdiction (and be obliged) to rule on claims having the validity of
a patent delivered by a third-State as their object. An invalidity judgment issued by those courts would
never be recognised in that latter State and could not therefore, in practice, lead its IPO to correct its
registers.

31.  On the second point, such a solution would also be problematic. It could, in practice, force persons
established in the European Union who are holders of third-State patents to face, before the courts where
they are domiciled, invalidity proceedings that are ineffective (for the reasons explained in the previous
point) or even abusive, brought by their competitors with the sole aim of harassing them. (35)

32. Secondly, I would point out that, since the European Union is bound to respect international law,
including customary law, in the exercise of its powers, the Brussels I bis Regulation must be interpreted in
a manner that is consistent with that law. (36) In the light of the explanations given in the previous section,
I very much doubt that that regulation can be interpreted in the way suggested by BSH, the French
Government and the Commission. The Brussels regime cannot claim to be universal when an EU
defendant is involved (37) and at the same time take into account only the sovereignty of the Member
States, while ignoring that of third States. (38)

B.  The ‘reflexive effect’ theory

33.  In the light, on the one hand, of all the pitfalls of the ‘straightforward’ application of Article 4(1) of
the Brussels I bis Regulation, but, on the other, of the fact that that regulation does not (yet) contain any
express derogation for the matters set out in Article 24 of that regulation, when a third State is involved, I
suggested, in point 147 et seq. of my first Opinion, a solution (which would also apply across the board
since it would apply to all such matters), (39) inspired by the ‘reflexive effect’ theory developed many
years ago by Droz. (40)



34. It would amount, in essence, to saying that while the courts of the Member States have jurisdiction,
under the general rule laid down in Article 4(1) of the Brussels I bis Regulation (in the absence of any
provision to the contrary), to hear and determine disputes involving third States in the matters in question,
that rule, interpreted in a contextual and teleological manner, nevertheless permits them to not exercise that
jurisdiction. Although, as the Court held in the judgment in Owusu, that rule is, in principle, ‘mandatory in
nature’, I agree with Droz that ‘it would be going too far’ (41) also to impose that ‘mandatory nature’ in
such cases.

35. In practice, that would mean that, where the courts of a Member State are seised of a claim against a
‘local’ defendant and having as its object, for example, the validity of a third-State patent, Article 4(1) of
the Brussels I bis Regulation would allow those courts to use the powers provided for in their national law
(whatever they may be, including those deriving from their rules of private international law) to decline to
give judgment. Similarly, where such courts are seised of an infringement action concerning a third-State
patent, against such a defendant, and the latter raises an invalidity defence, they could refuse to rule on that
defence and, as the case may be, stay that action while waiting until the authorities in the third State which
delivered the patent have ruled on its validity, in a manner which ‘reflects’ the solution arising from
Article 24(4) of that regulation. (42)

36. As I explained in detail in my first Opinion, I believe that that interpretation has the merit of
offering a solution to the problem under discussion which, while respecting the limits of the text, is
undeniably pragmatic. (43) In particular, since the courts of the Member States are not completely
deprived of jurisdiction, but simply have the option not to give judgment, that solution gives them a degree
of flexibility to take into account the circumstances of each individual case and, where appropriate, to
exercise that jurisdiction where the parties would not receive a fair trial before the courts of the third State
involved, in order to avoid a denial of justice. (44)

37.  Contrary to what the French Government argued at the second hearing, that interpretation would not
call into question the ‘unified and coherent’ (45) nature of the Brussels regime. First, it is not a matter of
excluding the question at issue from that regime and leaving it entirely to the national law of each Member
State. It would indeed be governed by that regime. The latter would merely provide, as a response, for a
partial and circumscribed reference to the national law of the court seised. (46) Secondly, that
interpretation would contribute precisely to the coherence of that regime. It would ensure that, within that
framework, similar solutions are applied to similar situations.

38. At the second hearing, BSH, (47) the French Government and the Commission also reiterated the
criticisms which they had made in their first observations, to the effect that giving the courts of the
Member States an option not to give judgment in the matters at issue, on the basis of their national law,
would affect the foreseeability of jurisdiction and, therefore, legal certainty and the uniform application of
the Brussels I bis Regulation, in a manner contrary to the ‘spirit’ of the judgment in Owusu.

39. I am still not convinced. First, it would not be a question, as in the case which gave rise to the
judgment in Owusu, of giving the courts of the Member States wide discretion not to exercise jurisdiction
in any ‘external’ disputes (which would seriously undermine the predictability of their jurisdiction), (48)
but of acknowledging that they have narrow discretion to refrain from ruling on certain matters, where
that “‘would reflect’ the solutions applicable under Article 24 of the Brussels I bis Regulation.

40. Secondly, as regards the uniform application of the Brussels I bis Regulation in all the Member
States, it is widely recognised, in those States, that national courts should not hear and determine the
matters in question when another State is involved. (49) Thus, the courts of the Member States generally
have the power, in their national law, to decline to rule in such situations. (50) Lastly, while the precise
conditions under which they do so may, in principle, vary from one Member State to another, I recall that
EU law would circumscribe national law to quite a significant extent, as explained in points 150 to 152 of
my first Opinion. That would ensure that such a solution is applied in a sufficiently consistent way
throughout the European Union.



41. The French Government also argued, at the second hearing, that establishing such a ‘reflexive
effect’ of the rules of exclusive jurisdiction would require the resolution of numerous practical issues (the
circumstances in which a court should stay proceedings rather than decline jurisdiction, the possibility for
that court to decide on such a measure of its own motion, and so forth), which the Court of Justice could
not do by judicial decision. In fact, I consider that the Court would not have to invent an exhaustive regime
for declining jurisdiction, but would have to set certain requirements arising from EU law and refer, as for
the rest, to the national law of each Member State (51) (all while waiting for the EU legislature to itself
add such a regime to the Brussels I bis Regulation).

C.  The possible ‘third way’

42. That said, some of the questions put by the Court with a view to the second hearing and the
responses given by the Commission suggest the possibility of a ‘third way’, which would be both more
targeted (on the registration and validity of patents) and more radical than the response I have suggested
(and which, I admit, did not occur to me when I drafted my first Opinion).

43. That ‘third way’ would consist in interpreting Article 4(1) of the Brussels I bis Regulation, in the
light of its context (see point 23 above), and customary international law (see points 14 to 18 above), as
meaning that it does not confer any jurisdiction on the courts of the Member State of the defendant to hear
and determine actions concerned with the registration or validity of third-State patents. (52) Moreover,
where, as in the present case, the question of the validity of such a patent is raised as a defence in an
infringement action, that provision would confer jurisdiction on those courts to determine that issue only as
an incidental question, (53) for the sole purpose of ruling on the action. (54) It would not give them the
power to attach erga omnes effect to the grounds relating to the validity of the title (or, a fortiori, to make a
declaration in that regard, having such an effect, in the operative part of their judgment). (55)

44, In practice, that would mean that, while the Brussels I bis Regulation would apply to such claims
(or defences) where the defendant is domiciled in the European Union, it would not give jurisdiction (or
such a power to make an erga omnes declaration) to any court of a Member State. Consequently, where
such a court is seised of such a claim against a ‘local’ defendant, it would have to declare that it has no
jurisdiction to hear and determine the matter (or, as regards an invalidity defence raised in an infringement
action, to limit the effects of its decision to the parties), on the basis of that regulation. (56)

45. That interpretation would have several merits. First of all, from a theoretical point of view, by
stating that the courts of the Member States do not derive any jurisdiction from the Brussels regime to
invalidate third-State patents (or, in an infringement action, to give erga omnes effect to some of their
findings), the Court would be drawing conclusions that would indeed be radical, but would nevertheless
be logical (and therefore entirely defensible), from the considerations of customary international law set
out in points 14 to 18 of this Opinion.

46. Next, that interpretation would ensure, in practice, a degree of consistency between the solutions
applicable ‘intra-EU’ and those applicable to relations with third States, again while respecting the text of
Article 24(4) of the Brussels I bis Regulation. (57) It would also reflect those existing in comparative law,
in particular in the law of the Member States. (58)

47. Lastly, that interpretation would have the merit of offering a solution to the issue raised which is
perfectly uniform (since the lack of jurisdiction of the courts of the Member States would derive directly
from the Brussels 1 bis Regulation, applying in the same way throughout the European Union) and
predictable (since no discretion would be left to those courts as regards the possibility to adjudicate).
Therefore, it would be fully in line with the ‘spirit’ of the judgment in Owusu.

48. Such an interpretation of the Brussels I bis Regulation would, however, be open to some criticism.
First of all, from a theoretical point of view, it could be argued that it would conflict with the logic of the
rule on jurisdiction laid down in Article 4(1) of the Brussels I bis Regulation. That rule is based on the
personal links between the designated courts and a particular defendant. On that basis, as I stated in point 6



of this Opinion, the jurisdiction of those courts extends, in principle, to all claims brought against that
defendant. That rule does not, in itself, make any distinction according to the matter at issue.

49, That objection does, however, have its limits. In fact, in ‘intra-EU’ situations, certain matters are
excluded from the jurisdiction of the courts of the defendant’s Member State, by virtue of other provisions
of the Brussels I bis Regulation (in particular Article 24 thereof). Thus, it would simply be a matter of
recognising that the same sometimes applies in disputes involving third States, by acknowledging, within
Article 4(1) itself of that regulation, that there are certain implicit limitations on that jurisdiction, dictated
by international customary law.

50.  Next, it could be noted that several of the official reports on the Brussels instruments, (59) a passage
from Opinion 1/03 (60) and the second paragraph of recital 24 of the Brussels I bis Regulation (61) suggest
that the courts of the Member States do in fact have jurisdiction, on the basis of Article 4(1) of that
regulation, to hear and determine claims relating to matters such as the registration or validity of patents,
where a third State is involved.

51. That said, that objection, again, has its limits. First, the reports in question, aside from the fact that
they do not substantiate their position, do not provide the authentic interpretation of the Brussels regime,
but are, at most, a non-binding guide in that regard. (62) Secondly, since Opinion 1/03 does not, as such,
relate to the issue which is at the heart of the present case, (63) the passage in question could be regarded
as obiter dictum, open to various nuances and precisions, rather than as a fully settled position of the Court
on the subject. (64) Thirdly, the tension with recital 24 of the Brussels I bis Regulation would be very
limited. (65)

52.  Lastly, from a practical point of view, a criticism that might be levelled at such an interpretation of
Article 4(1) of the Brussels I bis Regulation is the rigidity of the resulting solution. Since the courts of the
Member States would have (absolutely) no jurisdiction to rule on claims concerning the registration or
validity of third-State patents, those courts would have no discretion to assess whether it is appropriate to
decline jurisdiction. They would be required to do so in every instance. In some cases, that could require
litigants to go before a court of a third State which does not offer the guarantees of a fair trial. Those courts
would not be able to hear and determine the dispute in such cases.

53. Again, the strength of that criticism is limited. Although such discretion is, in my view,
indispensable in certain contexts, (66) its appropriateness is more questionable in the specific case at issue
here. The courts of the Member States would exceed the limits set by customary international law if they
were to make an erga omnes declaration on the invalidity of a third-State patent even for reasons of
‘necessity’ (because the courts of the latter State cannot offer guarantees of a fair trial), and their judgment
would still have no real practical value. (67) Moreover, if it were to follow, in particular, that a competitor
of a holder of third-State patents domiciled in the European Union could never bring an action for
invalidity of such a patent before the courts of the Member States, such a competitor could always
challenge the validity of that patent indirectly, for example, in any infringement action brought against it
(provided that it is itself domiciled in the European Union), or in the context of an application for a
‘negative declaration’ of liability brought against that holder. It would not therefore be deprived of all
protection, before those courts, against third-State patents which lack foundation.

II1. Conclusion

54. In the light of all the foregoing considerations, I propose that the Court should answer the third
question referred for a preliminary ruling by the Svea hovritt (Svea Court of Appeal, Stockholm, Sweden)
as follows:

Article 24(4) of Regulation (EU) No 1215/2012 of the European Parliament and of the Council of
12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters



must be interpreted as meaning that that provision does not apply in respect of the validity of a patent
registered in a third State. However, the courts of the Member States, where they have jurisdiction under
another rule of that regulation, are entitled to not adjudicate on that issue.
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determine the validity of the title, as those courts must often do under Article 24(4) of the Brussels I bis
Regulation when a patent of a Member State is at issue (see points 77 to 94 of my first Opinion). Besides, as |
stated in point 63 of that Opinion, that solution should also be abandoned, de lege ferenda, in ‘intra-EU’
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a court of a Member State may decline jurisdiction, in the event of concurrent proceedings in a third State, where
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circumstances where a court of a Member State would have exclusive jurisdiction’. That therefore implies that a
court of a Member State could have jurisdiction on the basis of Article 4 of that regulation even in respect of
claims concerning, for example, the validity of third-State patents.
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