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California’s mental health diversion program, 

formalized under Penal Code section 1001.36 

in 2018, aimed to provide an alternative path 

for defendants with mental health disorders 

within the criminal justice system (Vera 

Institute of Justice, 2016)i. The core idea was 

simple yet powerful: offer treatment instead 

of punishment, potentially dismissing 

charges upon successful completion of a 

diversion program. This approach promised 

to reduce recidivism, alleviate jail 

overcrowding, and provide much-needed 

treatment to a vulnerable population 

(Heilbrun et al., 2012). Since then, 41 of 

California’s 58 counties have established 

some form of an adult mental health court 

(Judicial Council of California, 2024).

Confronting the Failures

While overall preliminary research and data 

suggest that mental health diversion has 

largely had the success that was expected 

(Schneider, 2010; Substance Abuse and 

Mental Health Services Administration, 2015), 

the implementation of these programs in 

California has fallen short in several critical 

areas. One key issue is limited accessibility, as 

many eligible defendants never get the 

opportunity for diversion. Overworked public 

defenders, stringent eligibility criteria, and a 

lack of resources in rural areas have created a 

system where access is often determined by 

geography and luck rather than need. For 

example, individuals may be ineligible solely 

due to their insurance coverage (Sizemore et 

al., 2024). 

Similarly, even when diversion is granted, the 

lack of appropriate treatment facilities and 

programs has led to long waitlists and 

suboptimal care (Substance Abuse and 

Mental Health Services Administration, 

2005). There is still a strong need for 

supportive housing options and outpatient 

community-based treatment facilities, among 

other valuable resources (CSG Justice 

Center, 2024). This shortage is particularly 

acute for those with co-occurring substance 

use disorders (Levin et al., 2023).

Inconsistent application of who does or does 

not get to benefit from mental health 

diversion remains. The discretion given to 

judges and prosecutors in granting diversion 

has led to wildly inconsistent outcomes 

across counties and even within courtrooms 

(CSG Justice Center, 2024). This disparity 

undermines the principle of equal justice 

under the law. Insufficient follow-up or 

robust mechanisms for tracking participants’ 

progress post-program make it difficult to
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assess long-term effectiveness and provide 

continued support (Center for Health and 

Justice at TASC, 2013). 

Finally, the persistent stigma surrounding 

mental illness continues to influence 

decision-making at all levels of the justice 

system. A statewide survey on the topic 

conducted by The Council of State 

Governments Justice Center (CSG Justice 

Center), for example, revealed a need for 

“debunking myths of dangerousness” about 

participants in diversion programs (CSG 

Justice Center, 2024; Fisler, 2005ii; Belenko et 

al., 2013). On the contrary, the presence of a 

dedicated judge who understands the 

nuances of mental health issues can 

significantly impact a participant’s 

experience. 

Charting a Path Forward: Proposed Solutions

While these challenges are significant, they 

are not insurmountable. Possible solutions 

could include creating standardized and 

expanded eligibility in order to develop clear, 

more consistent statewide guidelines for 

diversion eligibility, thus reducing drastic 

disparities between different counties. 

Expansion should include a broader range of 

mental health conditions and offense types. 

With that, must follow increased state 

funding to develop treatment facilities, hire 

specialized staff, and create more 

comprehensive diversion programs. For 

instance, partnerships with medically 

assisted treatment (MAT) programs have 

shown a reduced risk of recidivism and 

relapse (Egli et al., 2009). This investment 

would likely pay dividends in reduced 

incarceration costs and improved public 

safety.

Similarly, implementation of mandatory 

training programs – with a focus on cultural 

competency – for judges, prosecutors, and 

defense attorneys on mental health issues, 

available treatment options, and the long-

term benefits of diversion are essential 

(Cross et al., 1989;  Substance Abuse and 

Mental Health Services Administration, 

2005). This can help combat stigma and 

promote more informed decision-making. 

Collaboration with law enforcement to create 

more opportunities for diversion before 

arrests are made, potentially through crisis 

intervention teams and community-based 

treatment referrals, could reduce the 

setbacks deriving from the criminalization of 

mental illness. 

In order to truly measure successes, 

improved data collection and analysis should 

be mandated. The State should establish a 

centralized system for tracking diversion 

outcomes, including long-term recidivism 

rates and quality-of-life improvements for 

participants. The use of this data will be 

critical to continually refine and improve the 

program. Additionally, efforts should be 

made to monitor the demographics of 

diversion participants for tailoring culturally 

competent treatment programs (Sizemore et 

al., 2024).

Most importantly, jurisdictions must create a 

continuum of care. Strong partnerships 

between the court system, community 

mental health providers, and social services 

are essential to ensure a seamless transition
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from diversion programs back into the 

community with ongoing support and 

monitoring as needed. Creating 

comprehensive discharge planning, for 

example, can decrease the chance of 

recidivism for offenders with mental illness 

by identifying and arranging services needed 

to live successfully in the community 

(Judicial Council of California, 2011).

California’s mental health diversion courts 

represent a critical step towards a more 

humane and effective criminal justice system. 

However, the gap between vision and reality 

remains substantial. By acknowledging the 

current failures and actively working towards 

implementable solutions, we can realize the 

full potential of these programs. The 

challenges are significant, but the potential 

rewards – in terms of lives improved and 

communities strengthened – make this effort 

not just worthwhile but essential.

i There has also been more recent legislation 

that impacts mental health diversion: Senate 

Bill No. 1223 – mental disorder based on prior 

reports; Assembly Bill No. 2526 – sharing of 

records between CDCR (California 

Department of Corrections and 

Rehabilitation), DSH (Department of State 

Hospitals), and counties; and Assembly Bill 

No. 1412, which removed borderline 

personality disorder from the mental 

disorders excluding a defendant from 

eligibility for pretrial mental health diversion.

ii Finding that interaction with the judge is of 

paramount importance.
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