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COMMENTS OF THE NEWS/MEDIA ALLIANCE

Introduction.

The News/Media Alliance (“N/MA”) welcomes the opportunity to submit comments in
response to the notice of inquiry regarding the U.S. Copyright Office’s study of the copyright
law and policy issues raised by generative artificial intelligence (Al). The last few years have
witnessed the rise of Al systems and applications that have the potential to greatly reshape the
digital marketplace and alter many features of public life.

This is particularly true of generative Al (“GAI”) technologies,? including the introduction of
large language models (“LLMs”) and related applications (such as chatbot interfaces) to
consumers and the digital marketplace, the focus of our comment. N/MA members would
welcome working with generative Al developers to help build and grow these technologies, in
ways that benefit all actors in the supply chain and society at large. News and media publishers
recognize the potential opportunities for users, businesses, and society alike, and many

1 Our comment adopts the Copyright Office’s understanding of generative Al technologies as “capable of producing
outputs such as text, images, video, or audio (including emulating a human voice) that would be considered
copyrightable if created by a human author” based on “’learning’ statistical patterns in existing data, which may
include copyrighted works.” U.S. COPYRIGHT OFFICE, ARTIFICIAL INTELLIGENCE AND COPYRIGHT, 59942 Fed. Reg. 88 (167),
(Aug. 30. 2023) available at https://www.govinfo.gov/content/pkg/FR-2023-08-30/pdf/2023-18624.pdf.



https://www.copyright.gov/ai/docs/Federal-Register-Document-Artificial-Intelligence-and-%20Copyright-NOI.pdf
https://www.govinfo.gov/content/pkg/FR-2023-08-30/pdf/2023-18624.pdf
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members are exploring how to responsibly utilize generative Al technologies in their
workstreams.

But to fulfill their societal potential, technological innovations must be advanced in a
sustainable manner. Not only are generative Al models often trained on copyright-protected,
professionally created material, many applications also act as direct competitors to publishers,
providing informational and cultural content to the public, and drawing readers and advertisers
away from publisher websites. In effect, publishers invest in producing high-quality content that
is taken without permission to train the Al systems and used to produce substitutional,
expressive Al-generated "outputs” that then compete directly with publisher content, reducing
publisher revenues and employment, tarnishing their brands, and undermining their
relationships with readers. The continued unlicensed use of journalistic reporting portends
injury to the public interest that it serves, and may hinder the progress of generative Al
innovations.

N/MA is grateful to the Copyright Office for undertaking this important and timely study and
facilitating dialogue among the stakeholders and policymakers. As President Biden’s Executive
Order issued on October 30, 2023, recognizes, mitigating against risks posed by Al is vital in
order to realize its potential for society.? While Al is exciting, and N/MA supports the principled
development of generative Al technologies, unregulated, it also poses a significant threat to the
pillars of a healthy and informed democracy. Our members are gravely concerned that some
developers have to date violated the legal rights of publishers, using their copyrighted material
without permission or compensation and tarnishing their brands. Copyright law simply does not
require publishers to train their replacements in this way.

N/MA has vigorously advocated for its members’ interests on issues surrounding generative Al
to advance our members’ interests and to address risks that unsustainably deployed generative
Al poses to the continued viability of the news business. In 2020, N/MA filed comments with
the United States Patent and Trademark Office focusing on the issue of systemic ingestion of
copyright protected content for machine learning purposes.3 These comments, attached here,*
discussed how the current case law provides protections for media content against such use

2 See THE WHITE HOUSE, FACT SHEET: PRESIDENT BIDEN ISSUES EXECUTIVE ORDER ON SAFE, SECURE, AND TRUSTWORTHY ARTIFICIAL
INTELLIGENCE (October 30, 2023), available at https://www.whitehouse.gov/briefing-room/statements-releases/
2023/10/30/fact-sheet-president-biden-issues-executive-order-on-safe-secure-and-trustworthy-artificial-
intelligence/.

3 NEws/MEDIA ALLIANCE, RE: REQUEST FOR COMMENTS ON INTELLECTUAL PROPERTY PROTECTION

FOR ARTIFICIAL INTELLIGENCE INNOVATION (Jan. 10, 2022) available at http://www.newsmediaalliance.org/wp-
content/uploads/2020/01/News-Media-Alliance-Al-Comments-with-USPTO.pdf.

4 See Appendix B.



http://www.newsmediaalliance.org/wp-content/uploads/2020/01/News-Media-Alliance-AI-Comments-with-USPTO.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2020/01/News-Media-Alliance-AI-Comments-with-USPTO.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2020/01/News-Media-Alliance-AI-Comments-with-USPTO.pdf
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and highlighted the need for stronger enforcement. More recently, N/MA published a set of Al
principles covering issues related to intellectual property, transparency, accountability, fairness,
safety, and design, that we hope will inform Al policy development in the United States.> We
also joined a similar set of global principles, together with 27 other publisher organizations.®

Now, N/MA contemporaneously publishes a White Paper, also attached here’ and referenced
below, on Al developers’ pervasive use of publisher content in generative Al training. The White
Paper includes a technical analysis regarding the use of publisher content in generative Al
applications and discusses the effects and legal implications of such use. A few takeaways from
that analysis include:

e Developers have copied and used news, magazine and digital media content to train
LLMs.

e Popular curated datasets underlying LLMs significantly overweight publisher content by
a factor ranging from over 5 to almost 100 as compared to the generic collection of
content that the well-known entity Common Crawl has scraped from the web.

e Other studies show that news and digital media ranks third among all categories of
sources in Google’s C4 training set, which was used to develop Google’s generative Al-
powered products like Bard. Half of the top ten sites represented in the data set are
news outlets.

e LLMs also copy and use publisher content in their outputs. LLMs can reproduce the
content on which they were trained, demonstrating that the models retain and can
memorize the expressive content of the training works.

In short, generative Al systems should be held responsible and accountable, just like any other
business. The risks of unregulated Al development and use are too high, both for society and a
competitive online economy alike. N/MA hopes that the Office’s study will bring attention to
the systemic and wide ranging infringement by some generative Al developers and help grow
emerging practices for licensed use of publisher content.

5 NEws/MEDIA ALLIANCE, Al PRINCIPLES (2023) available at http://www.newsmediaalliance.org/wp-
content/uploads/2023/04/FINAL-UPDATED-AI-Principles 4-20-23.pdf.

6 GLOBAL PRINCIPLES ON ARTIFICIAL INTELLIGENCE (Al) (2023) available at http://www.newsmediaalliance.org/wp-
content/uploads/2023/09/FINAL-Global-Al-Principles-Formatted 9-5-23.pdf.

7 See N/MA, WHITE PAPER: HOW THE PERVASIVE COPYING OF EXPRESSIVE WORKS TO TRAIN AND FUEL GENERATIVE ARTIFICIAL
INTELLIGENCE SYSTEMS IS COPYRIGHT INFRINGEMENT AND NOT A FAIR USE (2023) [hereinafter N/MA, WHITE PAPER], Appendix
A.



http://www.newsmediaalliance.org/wp-content/uploads/2023/04/FINAL-UPDATED-AI-Principles_4-20-23.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2023/04/FINAL-UPDATED-AI-Principles_4-20-23.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2023/04/FINAL-UPDATED-AI-Principles_4-20-23.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2023/04/FINAL-UPDATED-AI-Principles_4-20-23.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2023/09/FINAL-Global-AI-Principles-Formatted_9-5-23.pdf
http://www.newsmediaalliance.org/wp-content/uploads/2023/09/FINAL-Global-AI-Principles-Formatted_9-5-23.pdf
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The digital ecosystem will benefit from consensus around protection and partnership. N/MA’s
members are by and large willing to come to the table and discuss reasonable licensing
solutions to facilitate reliable, updated access to trustworthy and authoritative expressive
content. A constructive solution could benefit all interested parties and society at large, and
avoid protracted litigation. And fruitful cooperation will also help maximize the potential of
generative Al technologies, by helping ensure they are developed using high-quality and human
created works.

The Office’s inquiry can also help inform the development of carefully considered and well-
balanced Al policy at the federal level to mitigate against unintended consequences and harms
to the media and other creative industries. We look forward to engaging with the Office, the
Congress, and the Administration moving forward.

About News/Media Alliance.

N/MA is a nonprofit organization headquartered in Washington, D.C., representing the
newspaper, magazine, and digital media industries, and empowering members to succeed in
today’s fast-moving media environment. N/MA represents over 2,200 diverse publishers in the
United States and internationally, ranging from the largest news and magazine publishers to
small, hyperlocal newspapers, and from digital-only and digital-first outlets to print papers and
magazines.

In total, N/MA’s membership accounts for nearly 90 percent of the daily newspaper circulation
in the United States, nearly 100 magazine media companies with over 500 individual magazine
brands, and dozens of digital-only properties. Its members publish high-quality original content
on topics ranging from news to culture, sports, entertainment, lifestyle, and virtually any other
interest. N/MA diligently advocates for its members on a broad range of current issues affecting
them, including copyright policy that directly relates to our members’ ability to monetize their
content and support their continued investments in high-quality content production.

N/MA members play a vital role in their communities and in fostering an informed public and
the public trust necessary for democracy. Publishers invest considerable time and resources to
produce journalism and original creative content that combats misinformation, encourages
democratic engagement, strengthens community ties, lowers municipal borrowing costs,
safeguards consumers, keeps decision makers accountable, gives people something to talk
about, and supports the free flow of ideas and information.® Our members also support local

8 See, e.g., Matthew Gentzkow, et al., The Effects of Newspaper Entry and Exit on Electoral Politics, 101 Am. ECON.
Rev. 2980 (2011); Danny Hayes & Jennifer L. Lawless, As Local News Goes, So Goes Citizen Engagement: Media,
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economies by providing small and medium enterprises, local businesses, and community
organizations with a cost-effective way to reach potential local customers through advertising
and online content. However, despite these considerable benefits, and the increased audience
for publisher content, far too many publishers are struggling to survive in the online ecosystem,
partially due to the unauthorized scraping and use of their protected content.

The news, magazine, and digital media industries’ contribution to the U.S. economy and society
is considerable, with estimated revenues of newspaper and magazine publishers amounting to
approximately $45 billion.? Newspaper newsrooms were estimated to directly employ
approximately 31,000 people in 2020, not including additional indirect employment effects,
while magazines employed over 73,000 directly and supported a total of over 219,000 jobs in
2021.° Employment in digital-native newsrooms, meanwhile, has increased from
approximately 7,400 in 2008 to over 18,000 in 2020.*! The content produced by these
professionals has a huge audience, with N/MA member publishers reaching hundreds of
millions of Americans every year. The share of digital audience is large for both magazine and
newspaper publishers, with news publishers having over 200 million unique visits and 6.7 billion
page views per month while 40 percent of magazine readers access content on mobile

Knowledge, and Participation in U.S. House Elections, 77 JOURNAL OF PoLITIcS 447 (2014); Mary Ellen Klas, Less Local
News Means Less Democracy, NIEMAN REPORTS, Sep. 20, 2019, https://niemanreports.org/articles/less-local-news-
means-less-democracy/; The Covington News, The Benefits of Local Newspapers, [n.d.]
https://www.covnews.com/nie/benefits-local-newspapers/; Pengjie Gao, Chang Lee, & Durmot Murphy, Financing
Dies in Darkness? The Impact of Newspaper Closures on Public Finance, 135 JOURNAL OF FINANCIAL ECONOMICS 2
(2020); The British Psychological Society, Why Magazines Matter, THE PSYCHOLOGIST, Nov. 25, 2016,
https://www.bps.org.uk/psychologist/why-magazines-matter.

9 See PEW RESEARCH CENTER, FACT SHEETS: STATE OF THE NEWS MEDIA (Jun. 29, 2021) available at
http://www.journalism.org/fact-sheet/newspapers/ (last visited Oct. 13, 2023); Amy Watson, Estimated Aggregate
Revenue of U.S. Periodical Publishers from 2005 to 2020, STATISTA, Dec. 5, 2022, available at
https://www.statista.com/statistics/184055/estimated-revenue-of-us-periodical-publishers-since-2005/ (last
visited Nov. 17, 2022); Adam Grundy, Service Annual Survey Shows Continuing Decline in Print Publishing Revenue,
U.S. CENSUS BUREAU, Jun. 7, 2022, available at https://www.census.gov/library/stories/2022/06/internet-crushes-
traditional-media.html.

10 PEW RESEARCH CENTER, FACT SHEETS: STATE OF THE NEWS MEDIA (Jun. 29, 2021) available at http://www.journalism.org/
fact-sheet/newspapers/ (last visited Oct. 13, 2023); Mason Walker, U.S. Newsroom Employment Has Fallen 26%
since 2008, PEw RESEARCH CENTER, Jul. 13, 2021, https://www.pewresearch.org/short-reads/2021/07/13/u-s-
newsroom-employment-has-fallen-26-since-2008/; MPA — THE ASSOCIATION OF MAGAZINE MEDIA, MAGAZINE MEDIA
FACTBOOK, (2021) available at https://www.newsmediaalliance.org/wp-content/uploads/2018/08/2021-MPA-
Factbook REVISED-NOV-2021.pdf.

11 PEW RESEARCH CENTER, FACT SHEETS: STATE OF THE NEWS MEDIA (Jun. 29, 2021) available at
http://www.journalism.org/fact-sheet/newspapers/ (last visited Oct. 13, 2023).
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devices.'? This is in addition to the millions who access content on digital-only publishers’
websites.

In order to continue investments into high-quality journalism and digital content, publishers
require strong intellectual property protections and a vibrant, open, and fair online competitive
environment that, when functioning at its best, rewards quality, creation, and innovation.
Today, a few dominant online platforms control the digital ad ecosystem and the distribution of
digital content, posing an existential threat to many publishers, especially small and local
newspapers. The numbers in the preceding paragraph take on a different meaning when you
consider that in less than 20 years, newspaper circulation and advertising revenues dropped
from $57.4 billion in 2003 to an estimated $20.6 billion in 2020, while magazines witnessed a
drop from $46 billion in 2007 to $23.92 billion in 2020.%3 In short, news publishers’ revenues
decreased by almost two-thirds and magazines have lost almost half of their revenues. In total,
2,500 newspapers have either closed or merged since 2004.%* Similarly, there has been a
substantial loss of community newspapers such that at least 200 counties, representing four
million Americans, no longer have a local newspaper.'®> These losses are more likely to affect
already disenfranchised people and communities, with many of the lost or failing newspapers
located in areas that are less affluent than the national average. While magazine publishers
have generally fared somewhat better than newspaper publishers, many have been forced to
reduce print days or cut print editions completely, in an effort to lower costs.'® Together, these
trends have led to substantial job losses across the publishing industry.’

12 NEws/MEDIA ALLIANCE, NEWS ADVERTISING PANORAMA (2020) (publicly available to N/MA members only; on file with
author); MPA — THE ASSOCIATION OF MAGAZINE MEDIA, MAGAZINE MEDIA FACTBOOK, (2021) available at
https://www.newsmediaalliance.org/wp-content/uploads/2018/08/2021-MPA-Factbook REVISED-NOV-2021.pdf.
13 PEW RESEARCH CENTER, FACT SHEETS: STATE OF THE NEWS MEDIA (Jun. 29, 2021) available at_http://www.journalism.org/
fact-sheet/newspapers/ (last visited Oct. 13, 2023)); Amy Watson, Estimated Aggregate Revenue of U.S. Periodical
Publishers from 2005 to 2020, STATISTA, Dec. 5, 2022, available at https://www.statista.com/
statistics/184055/estimated-revenue-of-us-periodical-publishers-since-2005/ (last visited Oct. 13, 2023).

14 PENNY ABERNATHY, REPORT: THE STATE OF LocAL NEws 2022 (2022), available at
https://localnewsinitiative.northwestern.edu/projects/state-of-local-news.

Bd.

16 See Beth Braverman, How Magazine Publishers Are Cutting Print Costs to Improve Profits, FOLIO MAGAZINE, Aug. 2,
2021, https://archive.foliomag.com/magazine-publishers-cutting-print-costs-improve-profits/; Peter Houston,
2021 in Print: Newspapers’ Decline Continues, But for Magazines ... It’s Complicated, WHAT'S NEW IN PUBLISHING, Dec.
20, 2021, https://whatsnewinpublishing.com/2021-in-print-newspapers-decline-continues-but-for-magazines-its-
complicated/.

17 See Mason Walker, U.S. Newsroom Employment Has Fallen 26% Since 2008, PEw RESEARCH CENTER

Jul. 13, 2021, available at https://www.pewresearch.org/fact-tank/2021/07/13/u-s-newsroom-employment-has-
fallen-26-since-2008/; BUREAU OF LABOR STATISTICS, OCCUPATIONAL OUTLOOK HANDBOOK: REPORTERS, CORRESPONDENTS, AND
NEWS ANALYSTS, [n.d.] available at https://www.bls.gov/ooh/media-andcommunication/reporters-correspondents-
and-broadcast-news-analysts.htm (last visited Nov. 17, 2022).
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General Questions

Our responses to the Office’s specific questions are below. N/MA may submit supplemental
comments in response to other questions raised by the Office, or by other commenters.

1. As described above, generative Al systems have the ability to produce material that would
be copyrightable if it were created by a human author. What are your views on the potential
benefits and risks of this technology? How is the use of this technology currently affecting or
likely to affect creators, copyright owners, technology developers, researchers, and the
public?

N/MA recognizes the potential benefits and is broadly supportive of Al applications and
technologies, with many of our members using Al—including generative Al—in various ways
throughout their business operations. These uses may include content ideation and research,
content optimization, improving internal efficiency, and content review and distribution
activities.’® Generative Al applications can provide an important tool in newsgathering and
research efforts by determining sources for research and interviews, identifying content
opportunities and aggregating and synthesizing information. Publishers may also use generative
Al systems to generate headlines, outline articles, and write first drafts and FAQs subject to
human review—to mention a few examples—while also utilizing Al to improve search engine
optimization (SEO). Journalists and authors may benefit from generative Al in activities ranging
from proofreading to distribution through social media channels and newsletters.

To be sustainable, however, generative Al development and use must be responsible,
regulated, and accountable, with appropriate permission and compensation paid to publishers
for the copying and use of their protected works throughout the product cycle. Without
effective enforcement, regulation, and standards—including a requirement for Al developers to
seek permission from rightsholders for uses of their protected content to train competitive
products—Al can lead to considerable harms. These harms may include the undermining of the
foundation of our democracy through the further weakening or outright closure of newspapers,
magazines, and digital outlets—especially local ones—the spread of mis- and disinformation,
and reduced access to reporting that can fundamentally only be created by humans—based on
extensive fact-gathering, interviews, and judgment. An engaged and informed citizenry
depends on the existence and availability of reliable and accurate reporting and analysis by
outlets the public trusts. Unlike generative Al systems that may make up facts and disclaim

18 See, e.g., Elite Truong, Local News and Al, AM. PRESS INST., August 7, 2023,
https://americanpressinstitute.org/publications/articles/local-news-and-ai/.
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liability for doing so,* publishers accept responsibility for the content they publish, ensuring
that the information presented to the public is of high quality. In a world flooded by easily
accessible, synthetic information of unknown quality, real information becomes harder to
identify and trust in our democratic system harder to upkeep.

In addition to these significant societal harms, the negative effects of unsustainable Al
development practices on publishers small and large can lead to substantial job losses and a
devaluing of journalistic content that will undermine these creative industries. In short, while Al
presents many potential benefits to both publishers and the public at large, unregulated
generative Al risks driving existing publishers out of business and disincentivizing continued
investments in new, original content. This result would undermine the goal and purpose of the
Copyright Clause of the Constitution, and diminish the essential role of the Press envisioned by
the Founders. (And potentially also harming the further development of generative Al models
through model collapse, as discussed further below.)

2. Does the increasing use or distribution of Al-generated material raise any unique issues for
your sector or industry as compared to other copyright stakeholders?

The increasing use and distribution of generative Al systems and applications, as well as Al-
generated materials, raises substantial, unique concerns for newspaper, magazine, and digital
media publishers. While the interests of publishers and generative Al developers could align, for
example, in a fair exchange of licensing revenues for access to high-quality training materials to
facilitate the continued improvement of the models, the promise of partnership has not yet
materialized except in a few narrow instances.?® Instead of entering into legal licensing
agreements with publishers, generative Al developers have chosen to scrape publisher content
without permission and use it for model training and in real-time (grounding)?! to produce
outputs (often in the form of lengthy, expressive summaries) that can directly compete with
publisher content and products. And they literally are making billions doing it.2> Not only can

19 For example, OpenAi has taken the position in litigation that it is not liable for claims for defamation. “Because
any ChatGPT user verifies at signup that they "take ultimate responsibility for the content being published,"
OpenAl says that, "as a matter of law, this creation of draft content for the user’s internal benefit is not
'publication.'" Ashley Belanger, Will ChatGPT’s hallucinations be allowed to ruin your life?, ARS TECHNICA, Oct. 23,
2023, https://arstechnica-com.cdn.ampproject.org/c/s/arstechnica.com/tech-policy/2023/10/will-chatgpts-
hallucinations-be-allowed-to-ruin-your-life/amp/.

20 see discussion on existing licensing deals below.

21 See N/MA, WHITE PAPER at 17-18 (2023), Appendix A; Jordi Ribas, Building the New Bing, MICROSOFT BING BLOGS,
Feb. 21, 2023, https://blogs.bing.com/search-quality-insights/february-2023/Building-the-New-
Bing#:~:text=Selecting%20the%20relevant%20internal%20queries,this%20method%20is%20called%20grounding.
22 See, e.g., Jagmeet Singh & Ingrid Lunden, OpenAl Closes S300M Share Sale at $27B-298B Valuation, TECHCRUNCH
(Apr. 28, 2023) https://techcrunch.com/2023/04/28/openai-funding-valuation-chatgpt/; Deepa Seetharaman &
Berber Jin, OpenAl Seeks New Valuation of Up to S90 Billion in Share Sale, WALL ST. J. (Sep. 26, 2023)
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generative Al systems and applications respond to user queries using publisher content but, as
discussed in more detail below, an Al chatbot or search interface can, and does, produce
outputs that include verbatim quotes and/or closely paraphrases publisher stories.

The members of the News/Media Alliance are deeply concerned about this unauthorized and
unlawful use of their expressive content by large technology companies that do not shoulder
the cost of reporting the news or producing creative content, but who capitalize on the results
of that valuable work. Copyright law does not require publishers to train their replacements in
this manner. In effect, publishers make the investments and take the risks —including sending
journalists into harm’s way—while generative Al developers reap the rewards of users, data,
brand creation, subscription fees, and advertising dollars. This is freeriding.

The continued unlicensed use of reporting—including entire corpora of unique publisher
content, amounting up to millions of stories—portends injury, not just to the news industry, but
to the public interest that it serves: an online world that is dominated by Al-generated, inferior
yet substitutional content will leave the public with watered-down, less reliable outputs and
fewer news outlets with the resources necessary to provide critical original reporting. As district
court judge Denise Cote’s decision in Associated Press v. Meltwater U.S. Holdings, Inc. explained
with respect to direct scraping of news content, copyright law does not allow for democracy to
be imperiled in this manner:

[T]he world is indebted to the press for triumphs which have been gained by reason and
humanity over error and oppression ... Permitting [Meltwater] to take the fruit of [AP’s]
labor for its own profit, without compensating [AP], injures [AP’s] ability to perform [its]
essential function of democracy.?

In addition to decreasing readership, the unauthorized use of publisher content to produce
outputs that include inaccuracies also devalues publisher brands and creative content by
muddling the source of the original content and misattributing information or misinformation
to unrelated publishers or journalists.?* This is especially damaging as many of N/MA’s

https://www.msn.com/en-us/money/companies/openai-seeks-new-valuation-of-up-to-90-billion-in-share-sale/ar-
AA1hiJ9W.

23 Associated Press v. Meltwater U.S. Holdings, Inc., 931 F. Supp. 2d 537, 553 (S.D.N.Y. 2013).

24 Julia Black @mjnblack, X (Apr. 4, 2023, 7:48), https://twitter.com/mijnblack/status/1643324719108706304; Kate
Crawford @katecrawford, X (Apr. 4, 2023, 19:42), https://twitter.com/katecrawford/status/
1643323086450700288 (Journalist doing background research on an interview subject using ChatGPT was
provided with cites and links to two non-existent articles critical of the subject, one by MIT Technology Review.);
Chris Moran, ChatGPT is Making up Fake Guardian Articles. Here’s How We’re Responding, GUARDIAN, Apr. 6, 2023,
https://www.theguardian.com/commentisfree/2023/apr/06/ai-chatgpt-guardian-technology-risks-fake-article;
James Warrington, Al is ‘Polluting the Pool of Human Knowledge’, News Publishers Warn, THE TELEGRAPH, Oct. 1,
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members have spent years or decades—sometimes even centuries—building their reputation
as reliable and trustworthy content producers, providers, and curators. This reputation is vital
for their success, with readers associating their brands with content that has been researched,
vetted, proofread, and carefully considered by consummate professionals they know and trust.
Indeed, trusted journalism can be an antidote to the mis- and disinformation problem.?>

It is therefore particularly concerning when a generative Al system attributes material that is
blatantly false to a publisher who has never published such information. As one example, take
the case of Jonathan Turley, a law professor who ChatGPT falsely accused of sexually harassing
a student, attributing the information to a non-existent news article by The Washington Post.2°
In the same research experiment, conducted by Professor Eugene Volokh, ChatGPT made other
similarly false allegations, citing articles that did not exist from publishers such as the Miami
Herald and the Los Angeles Times. These “hallucinations," or massive errors, are a recognized
propensity of many generative Al models that can spread misinformation and cause real harm
to publisher brands. Other examples of the dangers of “hallucinations" and other harms include
summaries of articles by reputable publishers combining information from unreputable sources
and the proliferation of deepfake photographs in politics.?” Publishers recognize these pitfalls
and while some may use Al as a tool in newsgathering and content production processes, they
accept legal responsibility for the content they publish and understand that the outputs are
often not reliable and require human editing and supervision before publication—something
that generative Al systems typically do not have.

To mitigate these risks, it is essential that generative Al training datasets, systems, and
applications be based on reliable, trustworthy, and high-quality content with adequate
safeguards to deter misinterpretations and the creation of false information based on that
content. To do so sustainably and lawfully—in a manner that protects the public interest,
including professional journalism—generative Al developers should license content from
publishers for training and grounding purposes based on fair and transparent negotiations, as

2023, https://www.telegraph.co.uk/business/2023/10/01/news-publishers-warn-ai-will-pollute-human-
knowledge/.

25 Jeff Clune, Al-enabled Scams Will Proliferate, MACLEANS, Oct. 12, 2023, https://macleans.ca/society/
technology/ai-scams/. (“As we prepare for Al scams to proliferate, the best advice | can offer is for people to seek
out and hold onto the sources they trust most-—whether that is the New York Times or a particular reporter. But
even then they must make sure they are in fact getting information from that source.”).

26 pranshu Verma & Will Oremus, ChatGPT Invented a Sexual Harassment Scandal and Named a Real Law Prof as
the Accused, WasH. PosT, April 5, 2023, https://www.washingtonpost.com/technology/2023/04/05/chatgpt-lies/.
27 Karen Weise & Cade Metz, When A.I. Chatbots Hallucinate, THE TELEGRAPH, Oct. 1, 2023,
https://www.telegraph.co.uk/business/2023/10/01/news-publishers-warn-ai-will-pollute-human-knowledge/;
William A. Galston, Is Seeing Still Believing? The Deepfake Challenge to Truth in Politics, BOOKINGS, Jan. 8, 2020,
https://www.brookings.edu/articles/is-seeing-still-believing-the-deepfake-challenge-to-truth-in-politics/.
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discussed in more detail below and in the attached White Paper. Only then can publishers
recoup their investments in high-quality journalism while assuring developers that generative
Al systems are built on authentic—not synthetic—content that is essential for reliable and
trustworthy Al.

In the worst-case scenario, without an enforceable licensing market, high-quality publishers will
slowly fail, forcing generative Al systems to rely on each other for training, leading to the
gradual degradation in the availability of reliable and trustworthy reporting to our communities
and system of democratic governance.?® In fact, without human-generated quality content to
train Al, researchers have found “that use of model-generated content in training causes
irreversible defects in the resulting models,” an effect they term “model collapse”?® or “Model
Autophagy Disorder (MAD),”3° an analogy to mad cow disease:

For instance, start with a language model trained on human-produced data. Use the
model to generate some Al output. Then use that output to train a new instance of the
model and use the resulting output to train a third version, and so forth. With each
iteration, errors build atop one another. The 10th model, prompted to write about
historical English architecture, spews out gibberish about jackrabbits.3!

It is therefore in all of our collective interest that generative Al companies adhere with the
letter and spirit of intellectual property law.

3. Please identify any papers or studies that you believe are relevant to this Notice. These
may address, for example, the economic effects of generative Al on the creative industries or
how different licensing regimes do or could operate to remunerate copyright owners and/or
creators for the use of their works in training Al models. The Office requests that commenters
provide a hyperlink to the identified papers.

The following papers and studies may help the Office in identifying the most pressing issues and
concerns related to the proliferation of generative Al systems and applications and in
identifying constructive solutions for continued success and innovation for all stakeholders:

28 Cf. “Cory Doctorow, The ‘Enshittification’ Of Tiktok, WIRED, Jan. 23, 2023, https://www.wired.com/story/tiktok-
platforms-cory-doctorow/.

29 |lia Shumailov, et al., The Curse of Recursion: Training on Generated Data Makes Models Forget, ARXIvV, May 27,
2023, available at https://arxiv.org/abs/2305.17493.

30 Sina Alemohammad, et al., Self-Consuming Generative Models Go MAD, ARXIv, Jul. 4, 2023, available at
https://arxiv.org/abs/2307.01850.

31 Rahul Rao, Al-Generated Data Can Poison Future Al Models, SCIENTIFIC AMERICAN, Jul. 28, 2023, available at
https://www.scientificamerican.com/article/ai-generated-data-can-poison-future-ai-models/.
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o News/Media Alliance’s White Paper on Al and Copyright, outlining how generative Al
developers use publisher content, how it is stored and reproduced, the effects on
publishers, and the legal implications of such use. The Paper incorporates a technical
study analyzing the issues discussed (attached as Appendix A);

e News/Media Alliance’s Al Principles that spell out publisher concerns and set out
principles that should guide policy development in order to protect the sustainability of
high-quality content online: https://www.newsmediaalliance.org/ai-principles/;

e Global Al Principles signed by 28 publisher organizations across the world, outlining
principles that should guide Al policy development both at domestic and international
fora: https://www.newsmediaalliance.org/global-principles-on-artificial-intelligence-ai/;

e Copyright Alliance’s Al Position Paper that includes high-level discussion of the concerns
and interplay of Al and the creative industries:
https://copyrightalliance.org/policy/position-papers/artificial-intelligence/;

e The United Kingdom’s House of Lords report on Al, outlining benefits and risks of Al as
well as relevant policy discussions, including concerning the right of copyright owners to
decide when their content is used for text and data mining:
https://lordslibrary.parliament.uk/artificial-intelligence-development-risks-and-

regulation/;

e A study on the potential for model collapse, noting that to “make sure that learning is
sustained over a long time period, one needs to make sure that access to the original
data source is preserved and that additional data not generated by LLMs remain
available over time”32; https://arxiv.org/pdf/2305.17493.pdf;

® An article discussing the proliferation of Al generated information and the risks and
opportunities of generative Al to publishers, stating that by “[f]looding the market with
cheap information, Al can lead to decrease in overall quality of the Web and
misinformation”33: https://www.inma.org/blogs/reader-revenue/post.cfm/ai-tsunami-

revamps-the-competitive-strategy-of-news-media;

32 |lia Shumailov, et al., The Curse of Recursion: Training on Generated Data Makes Models Forget, ARXIv, at 13 (May
27, 2023) available at https://arxiv.org/abs/2305.17493.

33 Greg Piechota, Al Tsunami Revamps the Competitive Strategy of News Media, INTERNATIONAL NEWS MEDIA
ASSOCIATION at [no pagination] (Jul. 23, 2023) https://www.inma.org/blogs/reader-revenue/post.cfm/ai-tsunami-
revamps-the-competitive-strategy-of-news-media.
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e European Magazine Media Association and European News Publishers’ Association’s
Core Concerns on Al and Copyright, outlining many of the issues of concerns for
publishers worldwide related to Al development (attached as Appendix C).

4. Are there any statutory or regulatory approaches that have been adopted or are under
consideration in other countries that relate to copyright and Al that should be considered or
avoided in the United States? How important a factor is international consistency in this area
across borders?

5. Is new legislation warranted to address copyright or related issues with generative Al? If
so, what should it entail? Specific proposals and legislative text are not necessary, but the
Office welcomes any proposals or text for review.

N/MA responds to questions 4 and 5, concerning international approaches and domestic
legislation, together.

N/MA asks the Copyright Office to analyze global and domestic regulatory and policy trends
with the following backdrop in mind: generative Al technologies like LLMs may develop in ways
that significantly benefit society. But LLMs carry the potential to significantly disrupt (or to
augment) existing creative markets. To ensure generative Al systems remain beneficial to all,
transparency measures will be crucial with respect to how and what copyrighted content was
used by Al companies, and whether required permission was obtained from rightsholders.
Developers and deployers of foundational models and follow-on configurations should be
incentivized to cooperate with rightsholders to achieve the necessary transparency. And where
needed—if no legal or contractual exception applies—permission should be obtained for the
use of copyrighted material.

We applaud the Office for issuing this comprehensive and thoughtful notice, and for
recognizing that this study will not exist in a vacuum, but amidst ongoing global business, legal,
and policymaker discussions. As it considers where to make policy recommendations, or
provide guidance on existing copyright law, the Office can also leave room for industry-led
solutions, while helping guide and convene discussions.

Given the ongoing damage being experienced by publishers, we urge the Copyright Office to
support a few concrete objectives in its policy Study, as well as exercise its regulatory authority
to ensure that news media publishers can equitably access the copyright registration system.
Specifically, N/MA recommends the Office prioritize the following:
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e Use: The Office should clarify publicly that use of publishers' expressive content for
commercial generative Al training and development is likely to compete with and harm
publisher businesses, which is disfavored as a fair use. This conclusion follows naturally
from existing case law, as discussed below. But such clarification would nonetheless be
helpful now, to reduce uncertainty that may arise as multiple lawsuits progress through
different district courts and circuits, and help the affected industries and policymakers
move towards a clearer consensus on the existing law. It would also help avoid the need
for litigation by incentivizing GAI companies to reach fair and negotiated agreements
that compensate publishers for the past and ongoing use of their content. While the
Office may prefer to weigh in on specific litigation directly in a judicial setting, the
constellation of litigation matters that has and will continue to emerge may benefit from
the Office’s broad guidance on common issues and themes. The Office has historically
played such a useful role in providing guidance to the public, Congress, and affected
industries in similar contexts.34 It should do so here, to reduce an extended period of
uncertainty that may create a cloud on generative Al products, as well as the economic
viability of publishers, journalists and authors, while various litigations proceed,
potentially through protracted appeals.

e Transparency: Substantial transparency measures should develop around the ingestion
of copyrighted materials for uses in generative Al technologies. The Office may consider
principles raised in other jurisdictions, such as in the European Parliament’s negotiating
position on the Artificial Intelligence Act (Al Act),3> with respect to promulgation and
harmonization of transparency obligations. However, it should ensure that any
proposals achieve the core objective of providing sufficient transparency into the
ingestion and use of copyrighted materials to allow rights holders to sufficiently analyze
such models.

e Lijcensing: As described below, the Office should use its expertise in licensing issues to
encourage the further development of relevant models, including by acknowledging the

34 See, e.g., HEARING, SEN. UDALL RESPONSE, NATIONAL EMERGENCY LIBRARY, US. COPYRIGHT OFFICE (Apr. 16, 2020), available
at https://copyright.gov/laws/hearings/Sen-Udall-Response-National-Emergency-Library.pdf; see generally
Rulemaking Proceedings under Section 1201 of Title 17 (concerning inter alia whether proposed uses for which
exemptions are sought are likely to be noninfringing).

35 EUR. PARL., AMENDMENTS ADOPTED BY THE EUROPEAN PARLIAMENT ON 14 JUNE 2023 ON THE PROPOSAL FOR A REGULATION OF
THE EUROPEAN PARLIAMENT AND OF THE COUNCIL ON LAYING DOWN HARMONISED RULES ON ARTIFICIAL INTELLIGENCE (ARTIFICIAL
INTELLIGENCE ACT) AND AMENDING CERTAIN UNION LEGISLATIVE AcTs (COM(2021)0206 — C9-0146/2021 - 2021/0106(COD))1
at Art. 28b(4)(c) (2023), available at https://www.europarl.europa.eu/doceo/document/TA-9-2023-0236 EN.pdf.
N/MA expresses no opinion on the Al Act as a whole or any of its provisions, except for the provision proposed by
the European Parliament that would impose transparency obligations on Al developers with regards to the use
copyrighted materials.
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potential feasibility of voluntary collective licensing to facilitate licensing for ingestion of
materials for generative Al purposes. It should follow established law and Office policy
in discouraging government regulation of licensing markets as a first resort. In doing so,
it should consider that different creative industries have different interests, products,
business models, policies and standards, and approaches to licensing works.3® In light of
these differences, it is not necessary to propose a “one size fits all” or “one stop
shopping” approach to all forms of copyrighted works.

® Registration: The Copyright Office should swiftly promulgate an updated registration
option, ideally implemented on an immediate, interim basis, that permits online news
publishers to submit identifying material and register groups of news articles published
online. This specific and actionable request follows years of discussions between the
Office and N/MA and is tailored to accommodate what we understand are the
limitations of the Office and Library’s information technology systems. While we respect
the Office’s limited resources, considering the blatantly commercial emerging uses of
copyrighted media publishing material taken from online sources for use in generative
Al development and the current litigation landscape, the need for an updated
registration option has boiled over and it should be established urgently.

® Competition: The Notice rightly acknowledges the interplay between copyright and
competition policy. In light of the continued, large disparity in bargaining power
between media publishers and very large online platforms, who are now in fact leaders
in generative Al development, we urge the Office to build upon its 2022 press publishers
study and support measures to correct this negotiating disparity, such as the Journalism
Competition and Preservation Act.

® Enforcement: To address the question of protected content being scraped from third-
party pirate websites, the Office could consider recommending the establishment of a
process, similar to the USTR’s Special 301 Review, that would identify, based on
stakeholder feedback, known pirate sites that regularly reproduce copyrighted content
and are therefore off-limits for Al training purposes, even if the pirate site owners would
allow data scraping.?’

36 |n separating out different interests, the Office can also consider practices of open licensing, and unique aspects
of non-commercial works, non-professionally aspiring individual creators, as well as for user-generated material
made available on an online platform.

37 Compare with Emilia David, RIAA Wants Al Voice Cloning Sites on Government Privacy Watchlist, THE VERGE

(Oct. 11, 2023) https://www.theverge.com/2023/10/11/23913405/riaa-ai-voice-cloning-threat-copyright-ustr.
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While we believe that existing domestic copyright law is well-suited to address many of the
challenges and opportunities presented by generative Al, there are numerous ongoing court
challenges. The reality is that many publishers lack the resources to adequately enforce their
rights against companies that are aggressively infringing them. As the legal landscape evolves,
Congress and the Office should remain diligent to ensure that the law remains fit for purpose —
to “encourage the production of original literary, artistic, and musical expression for the good
of the public.”*® N/MA notes that the Congressional Research Service appears to have reached
a similar conclusion with regards to a wait-and-see approach.?®

The Office is also wise to consider the virtue of harmonization as it evaluates policy proposals.
For example, the EU is currently working on multiple pieces of Al-related legislation, including
the Al Act, the Al Liability Directive (soon to be taken up),*® and a planned revision of the EU
Copyright Directive in 2026.#! Other governments, including the UK, are also considering
significant reforms.*? Harmonizing Al regulations will be vital given Al’s global nature, but
cannot come at the expense of domestic creative industries and publishers of original
expressive material. The Office should support active involvement in international discussions,
including from representatives of affected industries, to discourage foreign nations from
establishing local climates that encourage Al-related development activities that would be
prohibited under U.S. law.?? It can also take into account the positive aspects of global
approaches while rejecting approaches that overlook necessary granularity or protections for
publishers in their measures. As noted in question 3, when considering European
developments, we recommend the Office consult the attached list of core concerns on Al and
Copyright of the European Magazine Media Association and the European News Publishers’
Association, published July 26, 2023.

N/MA may bring forward more concrete concerns or legislative proposals. We look forward to
engaging with the Office, the Administration and the Congress as discussions move forward.

38 Fogerty v. Fantasy, Inc., 510 U.S. 517, at 524 (1994). The Office can especially monitor the understanding of fair
use in various district court challenges.

39 CHRISTOPHER ZIRPOLI, GENERATIVE ARTIFICIAL INTELLIGENCE AND COPYRIGHT LAW (Congressional Research Service, 2023)
available at https://crsreports.congress.gov/product/pdf/LSB/LSB10922.

40 EUR. PARL. BRIEFING, ARTIFICIAL INTELLIGENCE LIABILITY DIRECTIVE, (Feb. 2023) available at
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/739342/EPRS BRI(2023)739342 EN.pdf.

41 EU COPYRIGHT DIRECTIVE, ARTICLE 30 (2019) O.J. (Directive 2019/790) available at https://eur-lex.europa.eu/legal-
content/en/TXT/HTML/?uri=CELEX:32019L0790.

42 Digital Markets, Competition and Consumers Bill, 2023, H.C. Bill [350 2022-23] available at
https://bills.parliament.uk/bills/3453.

43 N/MA draws particular attention here to recently enacted overbroad TDM exceptions in Japan and Singapore,
with neither one explicitly excluding commercial uses or requiring that the content is lawfully accessed.
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Training

6. What kinds of copyright-protected training materials are used to train Al models, and how
are those materials collected and curated?

There is no rational dispute about whether many generative Al companies copy third-party
content without permission to train their models and develop their tools—they do. In order to
train an Al model, system, or application that generates language, visualizations, or sounds that
resemble human-created works, developers process potentially billions of works, often
amounting to trillions of words and millions of photos and audiovisual works that are scraped
from the internet. The Copyright Alliance’s comments in response to this notice discuss issues
related to this question more broadly. In the case of publishers, however, these works often
include content that is behind paywalls or other technical measures —potentially even with
CAPTCHA protections—and not broadly accessible to the public without subscription. Some
companies, such as Bright Data, even advertise their products’ ability to evade CAPTCHA,
paywalls, and other common ways to prevent scraping.** Following the initial training, fine
tuning a model may require the processing of additional works and sources.

While developers—directly or indirectly—ingest (or copy) copyrighted works from various
online sources, news media accounts form a substantial volume of the known sources for LLM
training. Analysis by the Washington Post found that in Google’s C4 dataset, news and media
ranks third among all categories of sources, including half of the top ten represented sites
overall.*> For example, tokens—that is, words, letters, and other units of text processed by an
LLM—from The New York Times alone outnumber any other sources besides Wikipedia and
Google Patents at 0.06% of all data in the C4 dataset.*®

44 See, e.g., Bright Data, Web Unlocker, https://brightdata.com/products/web-unlocker (last visited Oct. 24, 2023);
Bright Data, Web Scraper IDE, https://brightdata.com/products/web-scraper (last visited Oct. 24, 2023); Damaso
Sanoja, The 5 Best Programming Languages for Web Scraping, BRIGHT DATA (2023)
https://brightdata.com/blog/web-data/best-languages-web-scraping (”"Fortunately, regardless of your choice, you
can use Bright Data to unlock the power of web data. Bright Data’s products offer all the support you need to
scrape website data at ease. Whether it’s high quality proxies, a headless browser for scraping
(Playwright/Puppeteer compatible), a fully hosted Web Scraper IDE, or a large dataset marketplace, Bright Data
has all the solutions needed for web data gathering.”)

45 Kevin Schaul, Szu Yu Chen & Nitasha Tiku, Inside the Secret List of Websites that Make Al Like ChatGPT Sound
Smart, WASH. PosT, Apr. 19, 2023, https://www.washingtonpost.com/technology/interactive/2023/ai-chatbot-

learning/.
48 Id.
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The attached technical analysis assessed a small sample of publisher content using 16
publication domains that were volunteered by N/MA members.*” As measured by the presence
of unique URLs, together these 16 publication domains comprised 0.02% of the Common Crawl
dataset and between 0.15% and 1.97% of C4, OpenWebText, and OpenWebText2. This
assessment shows that datasets specifically developed for LLM training, such as C4 and
OpenWebText, skew towards content from the 16 publication domains. When comparing these
datasets to Common Crawl, publisher representation increases by a factor of 5 for C4 to as high
as 100 in OpenWebText2. This assessment does not capture the full volume of publisher
content in the open-source datasets, but is useful to understand the treatment of all publisher
content. These works by newspaper, magazine, and digital media publishers are authentic,
reliable, and high-quality expressive content that is protected by copyright. The scraping of
publisher content and the prevalence of it in the training data speaks volumes about the value
of such content for generative Al developers and applications—not only as initial training data
but also as an ongoing resource to draw from when the Al system is generating outputs —
highlighting the importance of adequate compensation for such uses.

N/MA understands that LLM developers often gather this content either by scraping it directly
from websites or by extracting it from archives or datasets created by third parties, such as
Common Crawl (or a curated subset). In addition to scraping the content from the copyright
owners’ own websites, developers may gain access through third-party websites that republish
publisher content, often without authorization. In these cases, publishers’ content can be
infringed at least twice—once by the third-party website reproducing the content and once by
the Al developer scraping said content from that website.

The scraping of publisher websites is systematic and generally takes place without a license or
authorization, in violation of publishers’ terms of service, and with no real way for publishers to
opt out of such scraping. Even where opt-out measures are offered or respected, they are
insufficient at best. While some developers now provide publishers with the option to opt out,
this is not a common practice and such opt-outs only apply to the specific developer in
guestion, making opting out impractical and burdensome for media publishers. Similarly, while
some developers have indicated that publishers can use robots.txt exclusion protocol going
forward to indicate their unwillingness to be scraped for Al training purposes, the use of the
protocol has traditionally meant being excluded from even simple search results by search
engines—reducing publishers’ visibility and discoverability to the public. There is also no
requirement for developers to comply with the voluntary opt-out signal or for scrapers to

47 This assessment was made not to capture the full volume of publisher content in the open-source datasets, but
to help understand the treatment of publisher content.
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accurately identify themselves, allowing bad actors to continue scraping publisher content
without authorization. Further, and more fundamentally, publishers should not have to
affirmatively opt out from generative Al uses to prevent the commercial consumption of their
protected material—it is antithetical to the guiding principles of U.S. copyright law and the
exclusive rights afforded to rightsholders. Such opt-out solutions are also “too little, too late,”
considering the vast scraping and copying of publisher content that has already taken place to
bring generative Al models to the point of commerciality.

Regardless, liability related to the collection and ingestion of copyright-protected materials for
training does not depend solely, or even mainly, on whether those materials were protected
from scraping by technical measures or terms of service, or whether a developer or third party
curated those materials into a larger dataset. The original expressive works published by N/MA
members, including compilations, are clearly protected by copyright. Protected content is not
free for the taking simply because it was made available for readers on the public internet. That
was precisely part of the reason why the WCT/WPPT established “making available” as a
separate right under international treaty.

6.1. How or where do developers of Al models acquire the materials or datasets that their
models are trained on? To what extent is training material first collected by third-party
entities (such as academic researchers or private companies)?

Our response to Question 6 discusses some of the ways in which generative Al developers
acquire the materials and datasets for training purposes. As noted, representative sources
include training datasets such as Common Crawl, Google’s C4, WebText, The Pile, Books3,
LAION, WebVid-10M, as well as public forums like Reddit and Quora, in addition to direct
scrapes of numerous publisher websites, including articles, images, web documents, books,
code, mathematics, and conversational data. Some of these datasets have been collected by
nonprofits, such as Common Crawl, and are then used as the basis for other datasets. For
example, Google’s C4 dataset is based on a curated subset of Common Crawl’s web corpus.*®
OpenAl’'s WebText, meanwhile, contains data scraped from websites linked to by Reddit
users.* Some of the large search platforms crawl and index publisher content for search engine
purposes but also seemingly use the copies they have created to feed generative Al models.

To the extent Al developers rely on third parties, such as Common Crawl, to obtain datasets of
scraped content, those companies seemingly copy the content a second time when they obtain

48 papers with Code, C4 (Colossal Clean Crawled Corpus) (n.d.), https://paperswithcode.com/dataset/c4 (last
visited Oct. 23, 2023).
49 papers with Code, Web Text (n.d.), https://paperswithcode.com/dataset/webtext (last visited Oct. 23, 2023).
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the datasets from these third parties. For example, Common Crawl explains that its “crawl| data
is stored on Amazon’s S3 service, allowing it to be bulk downloaded as well as directly
accessed” and instructs users on how they can “download the files entirely free using HTTP(S)
or $3.”°% While datasets like C4 and Common Crawl are publicly available, others like WebText
have not been released, making it difficult for publishers to ascertain what is included in them.

It is clear, however, that in addition to content scraped from sites made freely accessible —yet
still copyright protected—to the public, some of the datasets and Al models include content
that has been collected from behind paywalls. This is partially due to many publishers allowing
crawling behind paywalls for search engine purposes but also because some companies offer
ways to circumvent paywalls for Al scraping purposes.

Many media publishers have long had terms and conditions that prohibited the use of their
protected material for generative Al development, while others have updated their terms of
service to prohibit Al scraping more recently.>! Without cooperation from generative Al
developers, there is no easy, standardized way to block scraping for Al purposes. While some
respect robots.txt, others do not. Additionally, blocking for Al training can often have the
undesirable effect of also blocking crawling for search and other desirable, mutually beneficial
uses.”? Increasingly many companies have indeed opted out or blocked Al web crawlers—over
the course of three weeks in late-September at least 250 top websites blocked OpenAl’s
GPTBot while 14 percent of the 1,000 most popular websites block Common Crawl’s CCBot.>3

%0 Frequently Asked Questions, CommON CRAWL (2023), https://commoncrawl.org/big-picture/frequently-asked-
questions/; Get Started, CoMmMON CRAW (2023), https://commoncrawl.org/the-data/get-started/.

51 See, e.g., Katyanna Quach, Medium Asks Al bot crawlers: Please, Please Don't Scrape Bloggers' Musings, THE
REGISTER, Sep. 29, 2023, https://www.theregister.com/2023/09/29/medium_ai_crawlers/; Noah Waisberg & Maya
Lash, NO (Mostly)! What Terms of Use For Major Websites Say About Whether Generative Al Training Is Allowed On
Their Content, ZUvA, Jul.18, 2023, https://zuva.ai/blog/lIm-breach-of-terms-of-use/.

52 While Google recently announced a new mechanism, Google-Extended, that it claims “web publishers can use to
manage whether their sites help improve Bard and Vertex Al generative APIs, including future generations of
models that power those products,” it has not yet documented how this feature will do so, or how it may affect
visibility through Google’s search interfaces. Further, this does not address historic scraping that has already taken
place. See Emma Roth, Google Adds a Switch for Publishers to Opt Out of Becoming Al Training Data, THE VERGE,
Sep. 28, 2023, https://www.theverge.com/2023/9/28/23894779/google-ai-extended-training-data-toggle-bard-
vertex; Devin Coldewey, Your Website Can Now Opt out of Training Google’s Bard and Future Als, TECHCRUNCH, Sep.
28, 2023, https://techcrunch.com/2023/09/28/your-website-can-now-opt-out-of-training-googles-bard-and-
future-ais/. (““Though Google claims to develop its Al in an ethical, inclusive way, the use case of Al training is
meaningfully different than indexing the web. . . . Google’s actions is that it exploited unfettered access to the
web’s data, got what it needed, and is now asking permission after the fact in order to look like consent and ethical
data collection is a priority for them.”).

53 Kali Hays, OpenAl's GPTBot and Other Al Web Crawlers are Being Blocked by Even More Companies Now, INSIDER,
Sep 28, 2023, https://www.businessinsider.com/openai-gptbot-cchot-more-companies-block-ai-web-crawlers-
2023-9?r=US&IR=T; Who Blocks OpenAl, Google Al and Common Crawl?, PALEWIRE (2023),
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Overall, technical measures including robots.txt are blunt and flawed instruments when it
comes to protecting publishers from infringement in practice. Robots.txt in particular has many
holes that enable bypassing of the measure. The eventual development and adherence to
reasonable technical measures may help to establish the conditions for a flexible and market-
based licensing framework that facilitates continued innovation and creativity for all affected
parties. But technical measures alone cannot substitute for a system of enforceable rights, lest
the burden improperly shift to copyright owners to protect their content from automated,
systemic infringement, instead of requiring Al developers to take responsibility for their
compliance with the law.

And as long as the content is available elsewhere, the opt-outs or blocks are not fully effective.
Al developers and dataset curators often still access protected content through pirate websites,
undermining the value of such prohibitions and exacerbating the harm to copyright owners. To
mitigate this problem, as discussed in response to Questions 4 and 5, the Copyright Office could
consider recommending the establishment of a process, modeled after the USTR’s Special 301
Review, to identify known pirate sites that regularly reproduce copyrighted content and are
therefore off-limits for Al training purposes.

As noted, in addition to collecting content and creating datasets themselves, many generative
Al developers acquire such datasets from third-party organizations, including research and non-
profit entities that scrape and collect content and data facially for public interest purposes. By
using these datasets for commercial Al applications, the result is essentially a form of data
laundering by generative Al developers that blurs the distinction between noncommercial
research and commercial uses. The Copyright Office should take a clear position against such
practices and recommend policies to deter their use for liability evasion purposes.

6.2. To what extent are copyrighted works licensed from copyright owners for use as training
materials? To your knowledge, what licensing models are currently being offered and used?

Most generative Al developers, including OpenAl, Google, Microsoft, Meta, and Anthropic, do
not reliably acquire the required licenses for the professional media content they use to train
their Al models. Instead, the use of reliable and trusted expressive content for generative Al
training without authorization undermines existing licensing markets, with the copying serving
and supplanting the same licensing purpose.

Licensing markets have long existed for archival material and real-time access to news and
other digital media content, including for use in new products and technologies, and many

https://palewi.re/docs/news-homepages/openai-gptbot-robotstxt.html.
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N/MA members already operate robust licensing businesses. N/MA members are actively
working to grow such licensing opportunities for generative Al products and services. Examples
of current, non-Al specific, licensing agreements are abundant, ranging from news media
monitoring services to legal research services like LexisNexis to news aggregators like Google
News Showcase, as well as a variety of other licenses offered by publishers either directly or
through services like the Copyright Clearance Center (CCC).>* Some major news organizations
also provide licensing services for themselves and partners.>

The fact that some of the largest generative Al developers (such as Google and Meta) already
license content from publishers for other uses shows that these licensing markets are working
and appropriate for Al development. Meanwhile, the market is already responding to the
demand to provide high-quality media content specifically for generative Al development. For
example, this summer, OpenAl signed a deal with the Associated Press to license AP news
stories.>® Reddit recently announced that it will charge Al developers to copy its large corpus of
human-to-human conversations.>” CCC also licenses a catalog of text content on behalf of
almost 60 scientific publishers for certain uses of Al development.>® And this licensing market is
poised to continue to grow, with discussions reportedly underway between numerous media
entities and developers, such as OpenAl, to license media content for Al training.>®

54 See, e.g., Copyright Resources, CISION (2023), https://www.cision.com/legal/copyright-resources/; LexisNexis
Extends Multi-year Content Agreement with The New York Times, LEXISNEXIS PRESS RooM (Sep. 20, 2021),
https://www.lexisnexis.com/community/pressroom/b/news/posts/lexisnexis-extends-multi-year-content-
agreement-with-the-new-york-times; Annual Copyright License, COPYRIGHT CLEARANCE CENTER (2020) available at
https://www.copyright.com/wp-content/uploads/2021/01/Product-Sheet-Annual-Copyright-License-8-2020.pdf;
Copyright Clearance Center Integrates Rights Delivery Platform on Copyright.com, LIBRARY TECHNOLOGY GUIDES (Mar.
1, 2011), available at https://librarytechnology.org/pr/15507/copyright-clearance-center-integrates-rights-
delivery-platform-on-copyright-com; Sara Fischer, Google to Launch News Showcase Product in U.S., AXIOS, Jun. 8,
2023, https://www.axios.com/2023/06/08/google-news-showcase-us.

55 What We Do, N.Y. TIMEs, (n.d.), https://nytlicensing.com/what-we-do/ (last visited Oct. 25, 2023); Products,
WASH. PosT (n.d.), https://www.washingtonpost.com/licensing-syndication/products (last visited Oct. 25, 2023).
56 ChatGPT-Ma