USCA Case #21-5195

Document #1931320

Filed: 01/19/2022

Page 1 of 56

ORAL ARGUMENT NOT YET SCHEDULED
Case No. 21-5195
_____________________________________________________________
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
____________________________________________________
MATTHEW D. GREEN, ET AL.,
Plaintiffs-Appellants,
v.
UNITED STATES DEPARTMENT OF JUSTICE, ET AL.,
Defendants-Appellees.
_____________________________________________________________
BRIEF OF AMICI CURIAE COPYRIGHT SCHOLARS PAMELA
SAMUELSON AND REBECCA TUSHNET IN SUPPORT OF
PLAINTIFFS-APPELLANTS AND SUPPORTING REVERSAL
____________________________________________________
On Appeal from the U.S. District Court for the District of Columbia
Case No. 1:16-cv-01492-EGS
Hon. Emmet G. Sullivan
_____________________________________________________________
Rebecca Tushnet
Harvard Law School
1575 Massachusetts Ave.
Cambridge, MA 02138
(703) 593-6759
rtushnet@law.harvard.edu

Catherine Crump
UC Berkeley School of Law
433 Law Building, North Addition
Berkeley, CA 94702
(510) 292-6860
ccrump@law.berkeley.edu

Counsel for Amici Curiae

USCA Case #21-5195

Document #1931320

Filed: 01/19/2022

Page 2 of 56

CERTIFICATE AS TO PARTIES, RULINGS UNDER REVIEW,
AND RELATED CASES
Counsel for amici curiae certify as follows:
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INTEREST OF AMICI1
Amici, professors Pamela Samuelson and Rebecca Tushnet, are scholars
whose area of research and teaching is copyright law. Amici have no direct interest
in the outcome of this litigation. Amici are concerned that the district court
misapplied the First Amendment when analyzing the constitutionality of the Digital
Millennium Copyright Act, 17 U.S.C. § 1201.
This amicus brief will aid the Court because it focuses on aspects of First
Amendment law underlying Appellant’s arguments. These matters are relevant to
the disposition of the case because they could provide the basis for this Court’s
decision. A separate brief is necessary because other amici do not focus on the larger
structure of First Amendment doctrine.
Counsel for Matthew Green, Andrew “bunnie” Huang, and Alphamax LLC
and counsel for the United States Department of Justice consent to the filing of this
brief.
GLOSSARY OF ABBREVIATIONS
Term

Abbreviation

Digital Millenium Copyright Act

DMCA

1

In accordance with Federal Rule of Appellate Procedure 29, no party’s counsel
authored this brief in whole or in part; no party or party’s counsel contributed money
that was intended to fund preparing or submitting the brief; and, no person
contributed money that was intended to fund preparing and submitting the brief. Fed.
R. App. P. 29(a)(4)(E).
1
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STATUTES AND REGULATIONS
Except for 37 C.F.R. § 201.40, all applicable statutes and regulations are cited
in the Brief for Appellants.
SUMMARY OF ARGUMENT
In 1998, Congress made a momentous departure from traditional copyright
law by enacting Section 1201 of the Digital Millennium Copyright Act (“DMCA”).
Section 1201 created a new class of right—a right to control access to legitimately
acquired copies of copyrighted works that had been transferred to lawful owners, as
well as a new antitrafficking right specific to access controls. 17 U.S.C. § 1201(a).
Both new rights—as well as the significant civil and criminal penalties for infringing
those rights—apply well beyond the traditional contours of secondary liability for
aiding infringement by others. Id. §§ 1203, 1204. Moreover, these new rights
disregard and override traditional mechanisms within the Copyright Act that struck
the balance between copyright protection and First Amendment interests.
Congress attempted to deal with the resulting negative consequences to fair
use and other noninfringing uses (since many violations of “access control” rights
would not involve copying at all) by creating exceptions for favored users and uses
such as law enforcement, id. § 1201(e), and by allowing the Copyright Office to
create temporary exceptions for various uses and users, id. § 1201(a)(1)(C).

2
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But rather than solving the First Amendment problems created by these new
rights to suppress access to information and noninfringing copying, the exceptions
created further problems. By identifying favored users and uses, both the statutory
exceptions and the congressionally authorized exceptions created by the Copyright
Office engage in content discrimination. This Court should conclude that the district
court erred by failing to analyze Section 1201 under the First Amendment’s strict
scrutiny standard.
ARGUMENT
I.

SECTION 1201 ALTERS THE TRADITIONAL CONTOURS OF
COPYRIGHT LAW AND MUST BE SUBJECT TO SEARCHING
FIRST AMENDMENT SCRUTINY.
This is not a case like Eldred v. Ashcroft, in which the Supreme Court

concluded it did not need to conduct a searching First Amendment review because
the traditional contours of copyright law had not been altered. 537 U.S. 186, 221
(2003) (upholding an extension of the copyright term and reasoning that “when, as
in this case, Congress has not altered the traditional contours of copyright protection,
further First Amendment scrutiny is unnecessary”).
There is a major difference between Section 1201 and the traditional contours
of copyright: “Congress created a distinct anti-circumvention right under § 1201(a)
without an infringement nexus requirement.” MDY Indus., LLC v. Blizzard Entm’t,
Inc., 629 F.3d 928, 952 (9th Cir. 2011). This is a substantial alteration to the

3
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traditional contours of copyright, which had always before required infringement by
someone as a predicate to liability. At least as interpreted by the MDY court, “Section
1201(a) . . . alters the contours of copyright law dramatically by giving the creators
of copyrighted materials who employ technological measures to protect those
materials a right against unwanted interaction with any product that circumvents
those protections” even when that unwanted interaction does not infringe any of the
rightsholders’ exclusive rights under Section 106 of the Copyright Act. Michael
Czolacz, Decrypting DMCA § 1201 in the Wake of the Ninth Circuit’s Ruling in
MDY Industries v. Blizzard Entertainment, 11 Nw. J. Tech. & Intell. Prop. 441, 455
(2013); see also Robert Kasunic, Preserving the Traditional Contours of Copyright,
30 Colum. J.L. & Arts 397, 406 (2007) (arguing that Section 1201 “could have the
capacity to disrupt the traditional contours of copyright law” if—as has been borne
out by subsequent events—it has been used in ways that preclude fair use); Pamela
Samuelson, The Constitutional Law of Intellectual Property After Eldred v.
Ashcroft, 50 J. Copyright Soc. U.S. 547, 568–72 (2002–2003) (discussing the
DMCA’s vulnerability to challenge after Eldred because of its disregard for features
of the Intellectual Property Clause the Supreme Court found important). Thus, unlike
the statutory change at issue in Eldred, Section 1201 merits a searching First
Amendment review.

4
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II. SECTION 1201 REGULATES SPEECH BECAUSE IT TARGETS
AND BLOCKS ACCESS TO INFORMATION.
Section 1201 regulates speech because it regulates access to information
contained in copyrighted works—that is, speech. Supreme Court case law
establishes that laws targeting the necessary predicates of speech, such as paper for
printing newspapers or information-gathering methods, must be subjected to First
Amendment scrutiny. Building on this case law, courts have struck down or limited
laws that restrict gathering information. Section 1201 likewise governs only code
that itself governs access to speech, thus preventing gathering information both
about that code and about the underlying speech. It also restricts copying by making
fair uses and noninfringing uses of code-protected works unlawful, cutting off many
lawful expressive uses. Thus, Section 1201 requires rigorous First Amendment
scrutiny.2
A. Supreme Court and lower court case law shows that laws
restricting information gathering target speech and must be
scrutinized under the First Amendment.
Section 1201 restricts access to information, specifically, to copyrighted
works, including lawfully made and owned copies. 17 U.S.C. § 1201(a). Supreme
Court case law makes clear that the First Amendment protects accessing

2

Even when private parties enforce the noncriminal provisions of Section 1201, the
fact that the law authorizes the suppression of speech triggers First Amendment
scrutiny. See New York Times Co. v. Sullivan, 376 U.S. 254, 265 (1964).
5

USCA Case #21-5195

Document #1931320

Filed: 01/19/2022

Page 15 of 56

information, which is often a necessary first step to engaging in speech. Courts have
applied this case law to strike down or limit a variety of government restrictions on
speech that impose civil or criminal penalties for accessing particular types of
information, such as activities within agricultural facilities (so-called “ag gag” laws),
or accessing information via particular methods, such as restrictions on “scraping”
information from websites.
1.

Supreme Court case law establishes that the First Amendment
protects the essential prerequisites to speech.

Accessing information is a necessary initial step in engaging in certain types
of speech, and Supreme Court case law demonstrates that activities that are essential
to speech creation are protected by the First Amendment. “An individual’s right to
speak is implicated when information he or she possesses is subjected to restraints
on the way in which the information might be used or disseminated.” Sorrell v. IMS
Health, Inc, 564 U.S. 552, 567–68 (2011) (quotation marks omitted); see also First
Nat’l Bank v. Bellotti, 435 U.S. 765, 783 (1978) (“[T]he First Amendment goes
beyond protection of the press and the self-expression of individuals to prohibit
government from limiting the stock of information from which members of the
public may draw.”); Kleindienst v. Mandel, 408 U.S. 753, 762–64 (1972)
(recognizing the First Amendment interests of American academics in receiving
information and ideas from foreign academic who had been denied a visa). Just as a
direct restriction on speech implicates the First Amendment, so, too, does a use tax
6
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imposed on the cost of paper and ink products because of the essential role of these
materials in the generation of speech. Minn. Star & Tribune Co. v. Minn. Comm’r of
Revenue, 460 U.S. 575, 593 (1983).
In Sorrell, for example, the relevant law made it unlawful for pharmacies to
“sell, license, or exchange” prescriber-identifying information to marketers or
“permit the use” of the information for marketing purposes absent the prescriber’s
consent, and for pharmaceutial sellers to “use” the information without consent.
564 U.S. at 558–59 (cleaned up). However, the law contained an exception that
allowed this information to be sold, licensed, and used for other purposes, including
health care research. Id. at 559–60. While the law appeared to proscribe conduct
(i.e., the sale, license, and use of prescriber-identifying information), the Supreme
Court concluded that it was still subject to First Amendment scrutiny because it
regulated the dissemination of information and directly targeted marketing, a form
of protected speech. Id. at 557, 580.
The Supreme Court’s decisions in Zemel v. Rusk, 381 U.S. 1 (1965), and
Houchins v. KQED, Inc., 438 U.S. 1 (1978), are not to the contrary. Both involved
general prohibitions on conduct that incidentally burdened speech, which the
Supreme Court upheld in the face of First Amendment challenges. Zemel, 381 U.S.
at 17 (ban on travel to Cuba only incidentally burdened speech); Houchins, 438 U.S.
at 9 (plurality) (prison visiting policy only incidentially burdened speech).

7
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Regulations that target the precursors of speech do not pose a merely incidental
burden; they directly regulate speech. In Minneapolis Star & Tribune Co., the
Supreme Court considered the state’s use tax on the cost of paper and ink products
consumed in the production of a publication. 460 U.S. at 578. While the government
“can subject newspapers to generally applicable economic regulations without
creating constitutional problems,” id. at 581, the Supreme Court recognized that
Minnesota’s tax on the precursors of speech “burdens rights protected by the First
Amendment [and] cannot stand unless the burden is necessary to achieve an
overriding governmental interest,” id. at 582.
2.

Courts have relied on this case law to strike down or limit laws
that target accessing information.

Building on the Supreme Court’s decisions, lower courts have applied
heightened First Amendment scrutiny to laws that target speech by restricting access
to information.
For example, courts around the country have applied First Amendment
scrutiny to “ag gag” laws, which generally prohibit gaining access to agricultural
facilities under false pretenses for the purpose of recording. PETA v. Stein involved
a North Carolina law that created a civil cause of action for employers against
employees who, among other things, “intentionally gain access to the nonpublic
areas of another’s premises” and “thereafter without authorization records images or
sound occurring within an employer’s premises and uses the recording to breach the
8
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person’s duty of loyalty to the employer.” 466 F. Supp. 3d 547, 558–59 (M.D.N.C.
2020) (quoting N.C. Gen. Stat. § 99A-2(a),(b)(2)), appeal docketed, No. 20-1776
(4th Cir. July 15, 2020). The State argued that recording prohibitions were
regulations of conduct “because they proscribe unprotected speech, that is, speech
made in connection with a trespass.” Id. at 566. The court disagreed, reasoning that,
“where the law itself proscribes a form of expression, it differs from these laws of
general application and is subject to heightened scrutiny. . . . Thus, to the extent [the
recording prohibitions] include speech as an element of proof or have more than an
incidental effect on it, they implicate the First Amendment.” Id. at 569 (emphasis
added); see also Animal Legal Def. Fund v. Wasden, 878 F.3d 1184, 1203 (9th Cir.
2018) (same holding); Animal Legal Def. Fund v. Kelly, 9 F.4th 1219, 1228 (10th
Cir. 2021) (same holding), petition for cert. filed, No. 21-760 (Nov. 17, 2021);
Animal Legal Def. Fund v. Herbert, 263 F. Supp. 3d 1193, 1198–99, 1207 (D. Utah
2017) (same holding).
Cases from other contexts likewise demonstrate that government restrictions
targeting access to information trigger First Amendment scrutiny. Sandvig v.
Sessions, 315 F. Supp. 3d 1, 16 (D.D.C. 2018) (concluding, in analyzing a law
prohibiting certain forms of unauthorized access to websites, that “plaintiffs’
attempts to record the contents of public websites for research purposes are arguably
affected with a First Amendment interest,” and observing that “[t]he Supreme Court

9
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has made a number of recent statements that give full First Amendment application
to the gathering and creation of information”); Otto v. City of Boca Raton, Florida,
981 F.3d 854, 866 (11th Cir. 2020) (striking down law prohibiting therapists from
engaging in counseling to change a minor’s sexual orientation, and concluding that
the ordinance regulated speech rather than conduct because “if the acts of disclosing
and publishing information do not constitute speech, it is hard to imagine what does
fall within that category”) (quoting Bartnicki v. Vopper, 532 U.S. 514, 527 (2001));
ACLU v. ClearviewAI, Case No. 20-CH-4353, at 9 (Ill. Cir. Ct. Aug. 27, 2021)
(applying First Amendment scrutiny to Illinois statute that prohibited the collection
of biometric identifiers without consent, in suit involving company that collected
three billion faceprints from publicly available photographs on the internet, because
“the First Amendment protects not just expression, but some necessary predicates to
expression”).3
The claim that Section 1201 regulates conduct rather than speech should be
rejected. In general, “[t]he government cannot regulate speech by relabeling it
conduct” and “characterizing speech as conduct is a dubious constitutional
enterprise.’” Otto, 981 F.3d at 865 (citing Wollschlaeger v. Florida, 848 F.3d 1293,
1308 (11th Cir. 2017)). Recharacterizing speech as conduct is often “unprincipled”

3

For authorities available on the internet, URLs appear in the Table of Authorities.
All sites were last visited on January 19, 2022.
10
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and “susceptible to manipulation.” Wollschlaeger, 848 F.3d at 1308 (citation
omitted). As another court recently warned, “[b]y characterizing certain laws as
regulation of economic conduct, laws that restrict bookstores from selling
biographies or prohibit video rental shops from renting documentaries also could
evade First Amendment scrutiny under the logic that they merely affect ‘what
businesses cannot do’ and ‘not what they may or may not say,’ despite the significant
burdens they impose on protected expression.” Norwegian Cruise Line Holdings v.
Rivkees, __ F. Supp. 3d __, No. 21-cv-22492-WILLIAMS, 2021 WL 3471585,
at *12 (S.D. Fla. Aug. 8, 2021) (citation omitted).
Access to information is as much a predicate of free speech as gathering
information. Thus, laws regulating access to information require First Amendment
scrutiny, which cannot be evaded by characterizing access as conduct.
B.

Section 1201 targets access to information and thus triggers First
Amendment scrutiny.

Section 1201 is analogous to the cases discussed above in that it directly
targets speech. It states, “No person shall circumvent a technological measure that
effectively controls access to a work protected under this title.” 17 U.S.C. § 1201(a).
The First Amendment trigger is not the “technological measure” or the fact that
computer code is involved, but rather the activities implicated by the law: access to
works (and trafficking in access technology). Accessing a work is a speech activity,
not non-speech conduct, in the same way that opening a book is speech activity
11
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rather than non-speech conduct (even though one could do something with an
opened book other than read it). Like other methods of gathering and disseminating
information, accessing a work is inherently linked to speech. Section 1201’s speechtargeting is further demonstrated by the fact that a defendant who accesses
something that is not a work, such as the innards of a machine, is unregulated.
By prohibiting circumvention of technological protection measures that block
access to lawfully made and obtained copies of works, Section 1201 directly targets
speech by making it unlawful for individuals to engage in otherwise lawful
expressive activities absent a special exemption. Id. § 1201(a)(1)(C).
The First Amendment encompasses both the right to free expression and the
right to read the expression of others. See Martin v. City of Struthers, 319 U.S. 141,
143 (1943). Thus, by imposing penalties on those who circumvent technological
measures to read code, Section 1201 directly regulates speech. Cf. Sony v. Connectix,
203 F.3d 596, 599 (9th Cir. 2000) (holding that copies made of code to facilitate
interoperability were protected fair use); Sega Enters., Ltd. v. Accolade, Inc., 977
F.2d 1510, 1514 (9th Cir. 1993) (concluding that fair use protected those who
disassemble computer code to understand unprotected functional elements of the
program); Apple, Inc. v. Corellium, LLC, 510 F. Supp. 3d 1269, 1287–89 (S.D. Fla.
Dec. 29, 2020), appeal docketed, No. 21-12835 (11th Cir. Aug. 18, 2021) (finding

12

USCA Case #21-5195

Document #1931320

Filed: 01/19/2022

Page 22 of 56

use of Apple’s iOS code to be transformative fair use because the Corellium product
makes information available about iOS that is helpful for security research).
Additionally, Section 1201’s restriction on circumventing technical measures
that control access to works can, and frequently does, prohibit individuals from
copying those works even when the copying itself would be fully protected by fair
use or the idea/expression distinction, 17 U.S.C. § 102(b), the First Amendment
safeguards in copyright law. E.g. Universal City Studios, Inc. v. Reimerdes, 111 F.
Supp. 2d 294, 308 (S.D.N.Y. 2000) (describing a particular technological protection
measure as “an access control and copy prevention system for DVDs”), aff’d sub
nom, Universal City Studios, Inc. v. Corley, 273 F.3d 429, 458–59 (2d Cir. 2001).
The Second Circuit in that case, which did not involve any defendants who were
making fair uses, comprehensively erred by suggesting, contrary to the Supreme
Court’s subsequent Eldred and Golan v. Holder, 565 U.S. 302 (2012), rulings, that
fair use is not constitutionally required; that, contrary to the extensive evidence in
this case and in subsequent Copyright Office proceedings, Section 1201 did not
block fair uses and that videotapes would remain an alternative to DVDs; and that
the government can deliberately make the exercise of fair use rights difficult or
impossible for the unsophisticated. Corley, 273 F.3d at 458–59. Twenty years of
experience with the speech-suppressive effects of Section 1201 allows for a more
accurate assessment of its First Amendment flaws.
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The trafficking provisions are equally speech-suppressive. Most tools that
enable speech cannot be built by individuals. Just as it would be unconstitutional to
allow individuals to build their own printing presses, cameras, or newsprint, but
outlaw obtaining them from anyone else, or to outlaw hiring translators in order to
make it possible for people to access speech in a different language, it is
unconstitutional to require all speakers (except those in law enforcement) to build
their own access tools. Even prisoners are not required to make their own paper and
writing implements, but are entitled to access to the tools necessary to exercise their
limited First Amendment rights. E.g., Johnson v. Avery, 393 U.S. 483, 490 (1969)
(prisoners are entitled to assistance from others when necessary to exercise the First
Amendment rights they have); Allen v. Sakai, 40 F.3d 1001, 1005–06 (9th Cir. 1994)
(prisoner had First Amendment right to pen where necessary to exercise his First
Amendment rights). With Section 1201(a)(2), the government has made it unlawful
for people (outside of law enforcers) to seek others’ help in accessing information.
Cf. Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 570
(1995) (“Nor, under our precedent, does First Amendment protection require a
speaker to generate, as an original matter, each item featured in the communication.
Cable operators, for example, are engaged in protected speech activities even when
they only select programming originally produced by others.”).
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Section 1201 therefore directly targets both access to information and creation
of new expression in response. Like other laws that “limit[] the stock of information
from which members of the public may draw,” Bellotti, 435 U.S. at 783, Section
1201 must be subjected to heightened scrutiny under the First Amendment.
C. The exemption process is not a substitute for exacting First
Amendment scrutiny.
Because of Section 1201(a)’s prohibition on circumvention, individuals have
had to avail themselves of the Copyright Office’s exemption process for a broad
range of unquestionably expressive and otherwise lawful uses of copyrighted works.
17 U.S.C. § 1201(a)(1)(C). But this process is only available to those with the time
and resources to participate in the once-every-three-years process—assuming a
person is even aware that it exists. Comments of the Electronic Frontier Foundation,
New Media Rights, Organizational for Transformative Works on Proposed Class 1
– Audovisual Works – Criticism and Comment 10 & nn. 20–21 (2017) (explaining
that creators and experienced attorneys are generally unaware of Section 1201),
[hereinafter Comments]. Likewise, the antitrafficking provisions mean that, in
theory, even those entitled to an exemption must invent their own technology to use
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it, requiring programming expertise not widely shared among teachers or other fair
users.4
First Amendment rights cannot be reserved for a technical elite. “‘The First
Amendment protects more than elite speech,’ [because] it is necessary to protect a
varied dissemination of ideas to ensure that society is adequately enlightened.”
Zechariah Chafee Jr., Free Speech in the United States 31 (1954); see also Citizen
Publishing Co. v. United States, 394 U.S. 131, 139–40 (1969) (the First Amendment
“rests on the assumption that the widest possible dissemination of information from
diverse and antagonistic sources is essential to the welfare of the public” (quoting
Associated Press v. United States, 326 U.S. 1, 20 (1945))).
First Amendment rights can’t be made subject to administrative preapproval.
See Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963) (“Any system of prior
restraints of expression comes to this Court bearing a heavy presumption against its
constitutional validity.”); Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality
opinion) (“The loss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.”). Even if the exemption process
worked well, it is structurally incompatible with the First Amendment, which does

4

In practice, circumvention technology is widely available to the public—a fact
routinely acknowledged in exemption proceedings—which is what allows
exemption proponents to submit evidence of their fair uses. Comments, supra, at 3;
cf. JA1589 n.18.
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not allow the government to wait for three-year cycles before allowing a First
Amendment-protected use, nor allow it to re-evaluate that protected use triennially.
III. SECTION 1201 CONTAINS CONTENT-BASED EXCEPTIONS AND
THEREFORE MUST BE SUBJECTED TO STRICT SCRUTINY.
The exemption process highlights another fatal problem with the analysis of
the court below: While the District Court correctly concluded that Section 1201 is
properly subjected to heightened First Amendment scrutiny, it improperly applied
intermediate rather than strict scrutiny based on its view that the statute targeted only
the “functional, non-speech capacity of code to communicate messages to a
computer.” JA844. This conclusion overlooks the fact that Section 1201 contains
exceptions that are content-based and others that exempt certain speakers as a proxy
for content. Laws with these sorts of content- and speaker-based exceptions must be
subject to strict scrutiny.
A. Statutes with content-based exceptions, or exceptions for speakers
where the identity of the speaker is a proxy for content, must be
subject to strict scrutiny.
As the Supreme Court has reaffirmed several times, a regulation otherwise
content-neutral on its face is in fact a content-based restriction on speech when it
contains content-based exceptions, and is thus subject to strict scrutiny. Moreover,
regulations with exceptions for certain speakers, where those exceptions serve as a
proxy for content, are also content-based regulations subject to strict scrutiny.
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In Regan v. Time, Inc., for example, the Supreme Court considered a statute
that restricted making photographic reproductions of currency in order to prevent
counterfeiting. 468 U.S. 641, 643 (1984). The statute included exceptions to allow
reproductions for “philatelic, numismatic, educational, historical, or newsworthy
purposes” as long as certain size, color, and retention rules were followed. Id.
at 644–45. The Court reasoned that these exceptions were content based because,
“under the statute, one photographic reproduction will be allowed and another
disallowed solely because the Government determines that the message being
conveyed in the one is newsworthy or educational while the message imparted by
the other is not.” Id. at 648. The Court determined that the provision “discriminates
on the basis of content” and was constitutionally infirm. Id. at 648–49; see also RAV
v. City of Saint Paul, 505 U.S. 377, 391 (1992) (striking down statute creating a
misdemeanor for “fighting words” targeted at some subjects but not others); Reed v.
Town of Gilbert, 576 U.S. 155, 159 (2015) (striking down an ordinance that placed
more stringent restrictions on outdoor signs directing the public to a meeting of a
nonprofit group than on other signs); Barr v. AAPC, 140 S. Ct. 2335, 2343 (2020)
(concluding that federal statute prohibiting robocalls except for those to collect debt
owed to or guaranteed by the federal government was content-based).
In addition, speaker-based distinctions can be considered content-based when
the distinctions indicate a content preference. “[S]peaker-based laws demand strict
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scrutiny when they reflect the Government’s preference for the substance of what
the favored speakers have to say (or aversion to what the disfavored speakers have
to say).” Turner Broad. Sys. v. FCC, 512 U.S. 622, 658 (1994); see also Reed, 576
U.S. at 170.
Likewise, Sorrell concluded that, “[o]n its face, Vermont’s law enacts
content-and speaker-based restrictions on the sale, disclosure, and use of prescriberidentifying information” because of its exemptions for favored uses and users.
564 U.S. at 563–64. Justice Kennedy, writing for the majority, emphasized that
“those who wish[ed] to engage in certain ‘educational communications’ . . . may
purchase the information,” but that the statute “bars any disclosure when recipient
speakers will use the information for marketing.” Id. at 564 (internal citation
omitted). Accordingly, the Court concluded that the law was content-based because
it “disfavor[ed] marketing, that is, speech with a particular content.” Id.
B.

Section 1201 is content-based because it contains both content- and
speaker-based exceptions.

Section 1201 contains a number of content- and speaker-based exceptions,
and therefore must be subject to strict scrutiny. These exceptions spring from two
sources. First, Section 1201 allows the Librarian of Congress to grant exemptions
from the statute’s application, and many of the granted exemptions are content- or
speaker-based. Second, the statute itself contains exemptions that are content- or
speaker-based.
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The triennial rulemaking process has resulted in many
content- and speaker-based exemptions.

Section 1201 requires the Librarian of Congress, upon the recommendation of
the Register of Copyrights, to temporarily exempt any class of works from the
prohibition on circumvention upon the determination that noninfringing uses by
persons who are users of copyrighted works in that class are, or are likely to be,
adversely affected by the prohibition against circumvention. 17 U.S.C.
§ 1201(a)(1)(B)–(C).
In evaluating potential exemptions, the Librarian must consider how an
exemption might affect “nonprofit archival, preservation, and educational purposes”
and consider “the impact that the prohibition on the circumvention of technological
measures applied to copyrighted works has on criticism, comment, news reporting,
teaching, scholarship, or research.” Id. § 1201(a)(1)(C)(ii)–(iii). The Librarian has
used the process to assess the content of the exemption-seeker’s speech in order to
determine if it deserves exemption from the prohibition on circumvention. This is
similar to the exception in Regan that carved out “education, historical, or
newsworthy purposes” from its prohibition on reproduction. 468 U.S. at 644–45.
This process results in content-based exemptions, as is apparent by a review
of the most recently granted set of exemptions. 37 C.F.R. § 201.40.
• Motion pictures for the purpose of criticism and comment in (1) documentary
films “or other films where the motion picture clip is used in parody or for its
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biographical or historically significant nature,” (2) noncommercial videos, or
(3) nonfiction multimedia e-books. 37 C.F.R. § 201.40(b)(i).
This is a straightforwardly content-based exception for two reasons: First, because
it requires identification of “criticism and comment” in the protected uses; presence
for purposes of historical accuracy, for example, may not suffice despite its fairness.
Evidentiary uses of film clips, increasingly common in court, may also be excluded
because they are not the subject of criticism or commentary, and also because they
are not part of new videos, despite the universal judicial consensus that copying for
evidentiary purposes is both fair and often important to the administration of justice.5
See, e.g., Bond v. Blum, 317 F.3d 385, 395 (4th Cir. 2003).
Second, the exemption requires inspection of the content of the user’s work:
documentaries, biopics, and parodies are favored, but not Westerns or modern
dramas; nonfictional multimedia books are favored, but not fictional ones. The
exemption is plainly based on the speech’s “function or purpose.” Reed, 576 U.S.
at 163–64. It tilts the playing field in favor of producing documentaries over dramas,
and nonfiction over fiction. Moreover, the exemption does not map onto the First
Amendment safeguard of fair use, which applies to both nonfiction and fiction,
Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1269 (11th Cir. 2001), to

5

See Comments, supra, at 10 & nn. 20–21 (identifying multiple examples of the
evidentiary use of film clips created without regard to Section 1201 cited in
published cases).
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both parody and nonparody, Google LLC v. Oracle America, Inc., 141 S. Ct. 1183,
1203 (2021), and otherwise is far broader and more flexible than the rigid
exemptions approved by the Librarian. Indeed, the Copyright Office has repeatedly
rejected attempts to use the exemption process to restore the traditional contours of
copyright law by recognizing exemptions for fair use in general. See, e.g., U.S.
Copyright Off., Section 1201 of Title 17: A Report of the Register of Copyrights
102–03 (June 2017) (declining to recommend changing the Section 1201 process to
exempt noninfringing and fair uses from circumvention liability); Memorandum
from Marybeth Peters, Register of Copyrights to James H. Billington, Librarian of
Congress Regarding Recommendation of the Register of Copyrights in RM 2002-4;
Rulemaking on Exemptions from Prohibition on Circumvention of Copyright
Protection Systems for Access Control Technologies 82–86 (Oct. 27, 2003)
(refusing to recommend exemptions for general non-infringing/fair uses of protected
materials.)
• “For educational purposes: (A) By college and university faculty and students
or kindergarten through twelfth-grade (K–12) educators and students (where
the K–12 student is circumventing under the direct supervision of an
educator), or employees acting at the direction of faculty of such educational
institutions for the purpose of teaching a course, including of accredited
general educational development (GED) programs, for the purpose of
criticism, comment, teaching, or scholarship; (B) By faculty of accredited
nonprofit educational institutions and employees acting at the direction of
faculty members of those institutions, for purposes of offering massive open
online courses (MOOCs) to officially enrolled students through online
platforms (which platforms themselves may be operated for profit), in film
studies or other courses requiring close analysis of film and media excerpts,
22
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for the purpose of criticism or comment, [. . .] ; or (C) By educators and
participants in nonprofit digital and media literacy programs offered by
libraries, museums, and other nonprofit entities with an educational mission,
in the course of face-to-face instructional activities, for the purpose of
criticism or comment, except that such users may only circumvent using
screen-capture technology that appears to be offered to the public as enabling
the reproduction of motion pictures after content has been lawfully acquired
and decrypted.” 37 C.F.R. § 201.40(b)(ii).
This exception, too, is content-based because it privileges speech by educators
for teaching purposes over speech by other speakers for other purposes. A university
professor wishing to screen a clip from the motion picture version of the hit musical
Hamilton for purposes of discussing its portrayal of race could do so. The Daily
Show or Fox News can’t.
The exemption also draws speaker- and subject matter-based distinctions
within the class of educational purposes. For example, K–12 students have fewer
rights than college and university students because they must be “under the direct
supervision of an educator” when circumventing qualifying works. 37 C.F.R.
§ 201.40(b)(ii)(A). Those providing MOOC education in “film studies or other
courses requiring close analysis of film and media excerpts” (a definition that itself
raises obvious First Amendment vagueness issues) have more rights to circumvent
than those in other fields. 37 C.F.R. § 201.40(b)(ii)(B). However, MOOC teachers
can circumvent only for purposes of “criticism or comment,” not for the “teaching
or scholarship” allowed for university professors. Id. Teachers of “digital and media
literacy” courses offered by nonprofits can circumvent, albeit only for “criticism or
23
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comment,” but not teachers of Spanish-language courses at the same institutions,
even if circumention would allow them to show clips that illustrated important points
about the language. These are classic speaker- and subject-based distinctions that
create the kind of detailed speech code that triggers strict scrutiny. Reed, 576 U.S.
at 170 (speaker-based restrictions trigger strict scrutiny); Hill v. Colorado, 530 U.S.
703, 723 (2000) (regulation of subject-matter of messages is content-based
regulation). And they should trigger such scrutiny: the proliferation of narrow
exceptions gives good reason to expect that there are other communities that
occasionally, with varying but legitimate justifications, make fair use of video that
requires circumvention. Because of the Copyright Office’s approach of multiplying
different subclasses, each with slightly different requirements, these speakers face
legal jeopardy—exactly the situation that merits strict scrutiny of elaborate and
reticulated speech codes like those here and in Reed. Cf. Katherine Freund, “Fair
Use Is Legal Use”: Copyright Negotiations and Strategies in the Fan-Vidding
Community, 17 New Media & Society 1, 5 (2014) (empirical research finding that
Section 1201 is especially hard for creators to understand).
In addition, the exemptions cover only the Section 1201(a)(1) anticircumvention provision, not the Section 1201(a)(2) anti-trafficking provision,
meaning that fair users and other exempt users in theory have to invent their own
tools to make fair uses. At the same time, the Copyright Office recognizes that, in
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reality, almost no one can do that, as indicated by the exemption’s reference to
available software. E.g., 37 C.F.R. § 201.40(b)(ii) (referring to “screen-capture
technology . . . offered to the public”). The Copyright Office’s complex formulae
thus also highlight the fact that assistance is often integral to the exercise of speech
rights, in confict with the “trafficking” ban.
2.

Some of Section 1201’s statutory exemptions are contentbased.

In addition, Section 1201 itself contains certain exemptions that are content
based.
First, Section 1201 explicitly favors government access to information about
security over that of the general public. It provides that “this section does not prohibit
any lawfully authorized investigative, protective, information security, or
intelligence activity of an officer, agent, or employee of the United States, a State,
or a political subdivision of a State, or a person acting pursuant to a contract with
the United States, a State, or a political subdivision of a State.” 17 U.S.C. § 1201(e).
It further defines information security as “activities carried out in order to identify
and address the vulnerabilities of a government computer, computer system, or
computer network.” Id. (emphasis added). This speaker preference is in fact a
content preference. Research into security information about privately held devices
is subject to different, less permissive rules. Compare id. § 1201(e), with id.
§ 1201(j)(3)(A) (describing more limited permissible security testing of private
25
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systems). For example, the statutory carveout for security testing of private systems
requires consideration of whether “the information derived from the security testing
was used solely to promote the security of the owner or operator . . . or shared
directly with the developer.” Id. § 1201(j)(3)(A). These are distinctions based on the
content of the information in a very similar manner to the government debt collection
carveout that was found to be a content-based exception in Barr. 140 S. Ct. at 2346.
Additionally, Section 1201 contains a preference for “nonprofit libraries,
archives, and educational institutions” over commercial entities. 17 US.C.
§ 1201(d). These entities are able to gain access to protected works to “make a good
faith determination of whether to acquire a copy.” Id. For-profit entities do not
receive the same treatment, indicating a preference for non-commercial speakers. In
Reed, the Supreme Court explained that “a content-based law that restricted the
political speech of all corporations would not become content neutral just because it
singled out corporations as a class of speakers.” 576 U.S. at 170. Similarly here, the
law has excluded commercial entities from special treatment. Section 1201 becomes
an explicit preference for one type of speaker, and thus one type of content, over
another.
C. As a content-based regulation, Section 1201 must be subjected to
strict scrutiny.
The preceding sections demonstrate that Section 1201 is a content-based
speech restriction. “Content-based laws—those that target speech based on its
26
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communicative content—are presumptively unconstitutional and may be justified
only if the government proves that they are narrowly tailored to serve compelling
state interests.” Id. at 163. Because the district court erred in determining that
intermediate rather than strict scrutiny applied, JA848, the district court has not had
the opportunity to evaluate Section 1201 under the appropriate standard. This Court
should remand this case to the district court so it can apply the strict scrutiny standard
in the first instance.
CONCLUSION
For the reasons stated above, the Court should reverse the decision of the
district court and remand with instructions that it evaluate Section 1201 under strict
scrutiny.
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in its place the citation ‘‘34 CFR
668.23(b)’’.
■ b. In the parenthetical OMB control
number at the end of the section,
removing the words ‘‘control number
1840–0688’’ and adding in their place
the words ‘‘control number 1845–0039’’.
■ c. Removing the parenthetical
authority citation at the end of the
section
PART 691 [Removed and Reserved]
18. Under the authority of 20 U.S.C.
1221e–3, part 691 is removed and
reserved.

■

[FR Doc. 2021–23423 Filed 10–27–21; 8:45 am]
BILLING CODE 4000–01–P

LIBRARY OF CONGRESS

I. Background

Copyright Office
37 CFR Part 201
[Docket No. 2020–11]

Exemption to Prohibition on
Circumvention of Copyright Protection
Systems for Access Control
Technologies
AGENCY:

U.S. Copyright Office, Library
of Congress.
ACTION: Final rule.
SUMMARY:

In this final rule, the Librarian
of Congress adopts exemptions to the
provision of the Digital Millennium
Copyright Act (‘‘DMCA’’) that prohibits
circumvention of technological
measures that control access to
copyrighted works. As required under
the statute, the Register of Copyrights,
following a public proceeding,
submitted a recommendation
concerning proposed exemptions to the
Librarian of Congress (‘‘Register’s
Recommendation’’). After careful
consideration, the Librarian adopts final
regulations based upon the Register’s
Recommendation.

DATES:

Effective October 28, 2021.

jspears on DSK121TN23PROD with RULES1

FOR FURTHER INFORMATION CONTACT:

Kevin R. Amer, Acting General Counsel
and Associate Register of Copyrights, by
email at kamer@copyright.gov, or Mark
Gray, Attorney-Advisor, by email at
mgray@copyright.gov. Each can be
contacted by telephone by calling (202)
707–8350.
SUPPLEMENTARY INFORMATION: The
Librarian of Congress, pursuant to
section 1201(a)(1) of title 17, United
States Code, has determined in this
eighth triennial rulemaking proceeding
that the prohibition against
circumvention of technological

VerDate Sep<11>2014

16:25 Oct 27, 2021

measures that effectively control access
to copyrighted works shall not apply for
the next three years to persons who
engage in certain noninfringing uses of
certain classes of such works. This
determination is based upon the
Register’s Recommendation.
The below discussion summarizes the
rulemaking proceeding and the
Register’s recommendations, announces
the Librarian’s determination, and
publishes the regulatory text specifying
the exempted classes of works. A more
complete discussion of the rulemaking
process, the evidentiary record, and the
Register’s analysis with respect to each
proposed exemption can be found in the
Register’s Recommendation, which is
posted at www.copyright.gov/1201/
2021/.
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A. Statutory Requirements
Congress enacted the DMCA in 1998
to implement certain provisions of the
WIPO Copyright and WIPO
Performances and Phonograms Treaties.
Among other things, title I of the DMCA,
which added a new chapter 12 to title
17 of the U.S. Code, prohibits
circumvention of technological
measures employed by or on behalf of
copyright owners to protect access to
their works. In enacting this aspect of
the law, Congress observed that
technological protection measures
(‘‘TPMs’’) can ‘‘support new ways of
disseminating copyrighted materials to
users, and . . . safeguard the
availability of legitimate uses of those
materials by individuals.’’ 1
Section 1201(a)(1) provides in
pertinent part that ‘‘[n]o person shall
circumvent a technological measure that
effectively controls access to a work
protected under [title 17].’’ Under the
statute, to ‘‘circumvent a technological
measure’’ means ‘‘to descramble a
scrambled work, to decrypt an
encrypted work, or otherwise to avoid,
bypass, remove, deactivate, or impair a
technological measure, without the
authority of the copyright owner.’’ 2 A
technological measure that ‘‘effectively
controls access to a work’’ is one that
‘‘in the ordinary course of its operation,
requires the application of information,
or a process or a treatment, with the
authority of the copyright owner, to gain
access to the work.’’ 3
Section 1201(a)(1) also includes what
Congress characterized as a ‘‘fail-safe’’
1 Staff of H. Comm. on the Judiciary, 105th Cong.,
Section-by-Section Analysis of H.R. 2281 as Passed
by the United States House of Representatives on
August 4, 1998, at 6 (Comm. Print 1998).
2 17 U.S.C. 1201(a)(3)(A).
3 17 U.S.C. 1201(a)(3)(B).
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mechanism,4 which requires the
Librarian of Congress, following a
rulemaking proceeding, to exempt any
class from the prohibition for a threeyear period if she has determined that
noninfringing uses by persons who are
users of copyrighted works in that class
are, or are likely to be, adversely
affected by the prohibition against
circumvention during that period.5 The
Librarian’s determination to grant an
exemption is based upon the
recommendation of the Register of
Copyrights, who conducts the
rulemaking proceeding.6 The Register
consults with the Assistant Secretary for
Communications and Information of the
Department of Commerce, who oversees
the National Telecommunications and
Information Administration (‘‘NTIA’’),
in the course of formulating her
recommendations.7
Exemptions adopted by rule under
section 1201(a)(1) apply only to the
conduct of circumventing a
technological measure that controls
access to a copyrighted work. Other
parts of section 1201 address the
manufacture and provision of—or
‘‘trafficking’’ in—products and services
designed for purposes of circumvention.
Section 1201(a)(2) bars trafficking in
products and services that are used to
circumvent technological measures that
control access to copyrighted works (for
example, a password needed to open a
media file),8 while section 1201(b) bars
trafficking in products and services used
to circumvent technological measures
that protect the exclusive rights of the
copyright owner (for example,
technology that prevents the work from
being reproduced).9 The Librarian has
no authority to adopt exemptions for the
anti-trafficking prohibitions contained
in section 1201(a)(2) or (b).10
The statute contains certain
permanent exemptions to permit
specified uses. These include section
1201(d), which exempts certain
activities of nonprofit libraries, archives,
and educational institutions; section
1201(e), which exempts ‘‘lawfully
authorized investigative, protective,
information security, or intelligence
activity’’ of a state or the federal
H.R. Rep. No. 105–551, pt. 2, at 36 (1998).
17 U.S.C. 1201(a)(1).
6 17 U.S.C. 1201(a)(1)(C).
7 Id.
8 17 U.S.C. 1201(a)(2).
9 17 U.S.C. 1201(b).
10 See 17 U.S.C. 1201(a)(1)(E) (‘‘Neither the
exception under subparagraph (B) from the
applicability of the prohibition contained in
subparagraph (A), nor any determination made in
a rulemaking conducted under subparagraph (C),
may be used as a defense in any action to enforce
any provision of this title other than this
paragraph.’’).
4 See
5 See
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government; section 1201(f), which
exempts certain ‘‘reverse engineering’’
activities to facilitate interoperability;
section 1201(g), which exempts certain
types of research into encryption
technologies; section 1201(h), which
exempts certain activities to prevent the
‘‘access of minors to material on the
internet’’; section 1201(i), which
exempts certain activities ‘‘solely for the
purpose of preventing the collection or
dissemination of personally identifying
information’’; and section 1201(j),
which exempts certain acts of ‘‘security
testing’’ of computers and computer
systems.
B. Rulemaking Standards
In adopting the DMCA, Congress
imposed legal and evidentiary
requirements for the section 1201
rulemaking proceeding, as discussed in
greater detail in the Register’s
Recommendation 11 and the Copyright
Office’s 2017 policy study on section
1201.12 The Register will recommend
granting an exemption only ‘‘when the
preponderance of the evidence in the
record shows that the conditions for
granting an exemption have been
met.’’ 13 The evidence must show ‘‘that
it is more likely than not that users of
a copyrighted work will, in the
succeeding three-year period, be
adversely affected by the prohibition on
circumvention in their ability to make
noninfringing uses of a particular class
of copyrighted works.’’ 14
The Librarian must assess whether the
implementation of access controls
impairs the ability of individuals to
make noninfringing uses of copyrighted
works within the meaning of section
1201(a)(1). To aid in this process, the
Register develops a comprehensive
administrative record using information
submitted by interested members of the
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11 Register

of Copyrights, Section 1201
Rulemaking: Eighth Triennial Proceeding to
Determine Exemptions to the Prohibition on
Circumvention, Recommendation of the Register of
Copyrights (Oct. 2021), https://cdn.loc.gov/
copyright/1201/2021/2021_Section_1201_Registers_
Recommendation.pdf (Register’s
Recommendation’’).
12 Register’s Recommendation at section II.C; U.S.
Copyright Office, Section 1201 of Title 17 111–12
(2017), https://www.copyright.gov/policy/1201/
section-1201-full-report.pdf (‘‘Section 1201
Report’’).
13 Section 1201 Report at 111–12; accord Register
of Copyrights, Section 1201 Rulemaking: Seventh
Triennial Proceeding to Determine Exemptions to
the Prohibition on Circumvention,
Recommendation of the Register of Copyrights
12–13 (Oct. 2018). References to the Register’s
recommendations in prior rulemakings are cited by
the year of publication followed by
‘‘Recommendation’’ (e.g., ‘‘2018
Recommendation’’). Prior Recommendations are
available on the Copyright Office website at https://
www.copyright.gov/1201/.
14 Section 1201 Report at 112.
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public, and makes recommendations to
the Librarian concerning whether
exemptions are warranted based on that
record.
To establish the need for an
exemption, proponents must show, at a
minimum, (1) that uses affected by the
prohibition on circumvention are or are
likely to be noninfringing; and (2) that
as a result of a technological measure
controlling access to a copyrighted
work, the prohibition is causing, or in
the next three years is likely to cause,
an adverse impact on those uses. In
addition, the Librarian must examine
the statutory factors listed in section
1201(a)(1): (1) The availability for use of
copyrighted works; (2) the availability
for use of works for nonprofit archival,
preservation, and educational purposes;
(3) the impact that the prohibition on
the circumvention of technological
measures applied to copyrighted works
has on criticism, comment, news
reporting, teaching, scholarship, or
research; (4) the effect of circumvention
of technological measures on the market
for or value of copyrighted works; and
(5) such other factors as the Librarian
considers appropriate.
Finally, section 1201(a)(1) specifies
that any exemption adopted as part of
this rulemaking must be defined based
on ‘‘a particular class of works.’’ 15
Among other things, the determination
of the appropriate scope of a ‘‘class of
works’’ recommended for exemption
may take into account the adverse
effects an exemption may have on the
market for or value of copyrighted
works. Accordingly, ‘‘it can be
appropriate to refine a class by reference
to the use or user in order to remedy the
adverse effect of the prohibition and to
limit the adverse consequences of an
exemption.’’ 16
II. History of the Eighth Triennial
Proceeding
The Office initiated the eighth
triennial rulemaking proceeding
through a Notice of Inquiry (‘‘NOI’’) on
June 22, 2020.17 The NOI requested
petitions for renewal of exemptions
adopted in the 2018 rulemaking,
petitions in opposition to renewal, and
any petitions for new exemptions,
including proposals to expand a current
exemption. The Office received twentysix petitions for new exemptions,
including thirteen comments seeking to
expand certain current exemptions.
As in the prior rulemaking, the Office
employed a streamlined process for
15 17

U.S.C. 1201(a)(1)(B).
Recommendation at 19.
17 Exemptions to Permit Circumvention of Access
Controls on Copyrighted Works, 85 FR 37399 (June
22, 2020).
16 2006
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renewing existing exemptions in this
proceeding, detailing the renewal
process in its public notices.18
Streamlined renewal is based upon a
determination that, due to a lack of
legal, marketplace, or technological
changes, the factors that led the Register
to recommend adoption of the
exemption in the prior rulemaking are
expected to continue into the
forthcoming triennial period.19 That is,
the same material facts and
circumstances underlying the
previously-adopted regulatory
exemption may be relied on to renew
the exemption. Because the statute
requires that exemptions be adopted
upon a new determination concerning
the next three-year period, the fact that
the Librarian previously adopted an
exemption creates no presumption that
readoption is appropriate.
The Register’s Recommendation
provides a detailed description of the
process the Office used to create a
record for each renewal petition.20 In
brief, the Office first solicited renewal
petitions as well as comments from
participants opposing the readoption of
the exemption. The Office received
thirty-two renewal petitions and fifteen
comments in response to those
petitions. Seven comments supported
renewal of a current exemption, and
eight comments raised discrete concerns
with specific petitions, but did not
oppose readoption of the relevant
exemption.21
On October 15, 2020, the Office
issued its notice of proposed rulemaking
(‘‘NPRM’’) identifying the existing
exemptions for which the Register
intended to recommend renewal, and
outlined the proposed classes for new
exemptions, for which three rounds of
public comments were initiated.22
Those proposals were organized into
seventeen classes of works. Six of the
seventeen proposed exemptions sought
18 Exemptions to Permit Circumvention of Access
Controls on Copyrighted Works, 85 FR 37399,
37400–02 (June 22, 2020); Exemptions to Permit
Circumvention of Access Controls on Copyrighted
Works, 85 FR 65293, 65294–95 (Oct. 15, 2020).
19 Exemptions to Permit Circumvention of Access
Controls on Copyrighted Works, 85 FR 37399,
37401–02 (June 22, 2020); Exemptions to Permit
Circumvention of Access Controls on Copyrighted
Works, 85 FR 65293, 65295 (Oct. 15, 2020).
20 Register’s Recommendation at III.D & IV.
21 The submissions received in response to the
NOI are available at https://www.copyright.gov/
1201/2021/. References to these submissions are by
party and class name (abbreviated where
appropriate) followed by ‘‘Renewal Pet.,’’ ‘‘Renewal
Comment,’’ or party name and class number
followed by ‘‘Pet.,’’ ‘‘Initial,’’ ‘‘Opp’n,’’ or ‘‘Reply’’
for comments submitted in the first, second, or
third round, as applicable.
22 Exemptions to Permit Circumvention of Access
Controls on Copyrighted Works, 85 FR 65293,
65293 (Oct. 15, 2020).
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expansions of existing exemptions,
seven proposed entirely new
exemptions, and four contained a
combination of both expansions and
new exemptions. The Office then held
seven days of public hearings in which
it heard testimony from numerous
participants. After the hearings, the
Office issued written questions to
hearing participants regarding certain
proposed classes.23 Finally, the Office
held several ex parte meetings with
participants concerning ten proposed
classes.24
As required by section 1201(a)(1), the
Register consulted with NTIA during
this rulemaking. NTIA provided input at
various stages and participated in the
virtual public hearings. NTIA formally
communicated its views on each of the
proposed exemptions to the Register on
October 1, 2021. The Office addresses
NTIA’s substantive views on the
proposed classes below. NTIA’s
recommendations can be viewed at
https://cdn.loc.gov/copyright/1201/
2021/2021_NTIA_DMCA_Letter.pdf.
III. Summary of Register’s
Recommendation
A. Renewal Recommendations
As set forth in the NPRM, the Register
received petitions to renew each of the
exemptions adopted pursuant to the
seventh triennial rulemaking. Eight
comments in response to renewal
petitions raised discrete concerns with
specific petitions, but none opposed the
verbatim readoption of an existing
regulatory exemption or disputed the
reliability of the previously analyzed
administrative record.25 The Register
recommends renewal of these
exemptions based on the information
provided in the renewal petitions and
the lack of meaningful opposition,
finding that the conditions that led to
adoption of the exemptions are likely to
continue during the next triennial
period. The existing exemptions, and
the bases for the recommendation to
readopt each exemption in accordance
with the streamlined renewal process,
are discussed in detail in the
Recommendation and summarized
briefly below. Where noted, these
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23 Participants’

post-hearing letter responses are
available at https://www.copyright.gov/1201/2021/
post-hearing/.
24 All ex parte letters in the eighth triennial
rulemaking can be found at https://
www.copyright.gov/1201/2021/ex-partecommunications.html.
25 Exemptions to Permit Circumvention of Access
Controls on Copyrighted Works, 85 FR 65293,
65295 (Oct. 15, 2020); see also Exemptions to
Permit Circumvention of Access Controls on
Copyrighted Works, 85 FR 37399, 37402 (June 22,
2020) (describing ‘‘meaningful opposition’’
standard).

VerDate Sep<11>2014

16:25 Oct 27, 2021

Jkt 256001

59629

exemptions serve as a baseline in
considering requests for expansion.

continuing need and justification for the
exemption.

1. Audiovisual Works—Educational and
Derivative Uses

b. Audiovisual Works—Criticism and
Comment—Massive Open Online
Courses (‘‘MOOCs’’).30
A collective of individuals and
organizations and Brigham Young
University (‘‘BYU’’) petitioned to renew
the exemption for educational uses of
motion pictures in MOOCs. The Office
did not receive meaningful opposition
to readoption of this exemption. The
petitions demonstrated the continuing
need and justification for the
exemption, stating that instructors
continue to rely on the exemption to
develop, provide, and improve MOOCs,
as well as to increase the number of
(and therefore access to) MOOCs in the
field of film and media studies.

Multiple individuals and
organizations petitioned to renew the
exemption covering the use of short
portions of motion pictures for various
educational and derivative uses.26 The
Office did not receive meaningful
opposition to readoption of these
exemptions. Petitions to renew the
various subparts of the exemption are
discussed below. The existing
exemption and its various subparts
collectively serve as the baseline in
assessing whether to recommend any
expansions in Class 1.
a. Audiovisual Works—Criticism and
Comment, Teaching, or Scholarship—
Universities and K–12 Educational
Institutions.27
Multiple individuals and
organizations petitioned to renew the
exemption for motion pictures for
educational purposes by college and
university or K–12 faculty and students.
The Office did not receive substantive
opposition to readoption of this
exemption. The petitions demonstrated
that educators and students continue to
rely on excerpts from digital media for
class presentations and coursework. For
example, a collective of individuals and
organizations provided several
examples of professors using DVD clips
in the classroom. A group of individual
educators and educational
organizations 28 broadly suggested that
the ‘‘entire field’’ of video essays or
multimedia criticism ‘‘could not have
existed in the United States without fair
use and the 1201 educational
exemption.’’ 29 Petitioners demonstrated
personal knowledge and experience
with regard to this exemption based on
their representation of thousands of
digital and literacy educators and/or
members supporting educators and
students, combined with past
participation in the section 1201
triennial rulemaking. The Register finds
that petitioners demonstrated a
26 See 37 CFR 201.40(b)(1). In the 2018
rulemaking, this recommended regulatory language
was the result of consideration of one proposed
class of works that grouped together five petitions.
See 2018 Recommendation at 31–34.
27 The Register’s analysis and conclusions for this
subpart, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at IV.A.1.
28 The individuals and organizations include
Peter Decherney, Katherine Sender, John L. Jackson,
Int’l Commc’n Ass’n, Soc’y for Cinema and Media
Studies, Console-ing Passions, Library Copyright
All., and Am. Ass’n of Univ. Professors.
29 Joint Educators AV Educ. Renewal Pet. at 3.
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c. Audiovisual Works—Criticism and
Comment—Digital and Media Literacy
Programs 31
Library Copyright Alliance (‘‘LCA’’)
and Renee Hobbs petitioned to renew
the exemption for motion pictures for
educational uses in nonprofit digital
and media literacy programs offered by
libraries, museums, and other
organizations. No oppositions were filed
against readoption of this exemption.
The petition stated that librarians across
the country have relied on the current
exemption and will continue to do so
for their digital and media literacy
programs, thereby demonstrating the
continuing need and justification for the
exemption.
d. Audiovisual Works—Criticism and
Comment—Multimedia E-books 32
Multiple petitioners jointly sought to
renew the exemption for the use of
motion picture excerpts in nonfiction
multimedia e-books. The Office did not
receive meaningful opposition to
readoption of this exemption. The
petition demonstrated the continuing
need and justification for the
exemption. In addition, the petitioners
demonstrated personal knowledge
through Bobette Buster’s continued
work on an e-book series based on her
lecture series, ‘‘Deconstructing Master
Filmmakers: The Uses of Cinematic
Enchantment,’’ which ‘‘relies on the
30 The Register’s analysis and conclusions for this
subpart, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at IV.A.2.
31 The Register’s analysis and conclusions for this
subpart, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at IV.A.3.
32 The Register’s analysis and conclusions for this
subpart, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at IV.A.4.
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availability of high-resolution video not
available without circumvention of
TPMs.’’ 33
e. Audiovisual Works—Criticism and
Comment—Filmmaking 34
Multiple organizations petitioned to
renew the exemption for motion
pictures for uses in documentary films
or other films where the use is a parody
or based on the work’s biographical or
historically significant nature. The
Office did not receive meaningful
opposition to readoption of this
exemption. Petitioners stated that they
personally know many filmmakers who
have found it necessary to rely on this
exemption and will continue to do so.
The petitions summarized the
continuing need and justification for the
exemption.
f. Audiovisual Works—Criticism and
Comment—Noncommercial Videos 35
Two organizations petitioned to
renew the exemption for motion
pictures for uses in noncommercial
videos. The Office did not receive
meaningful opposition to readoption of
this exemption. Petitioners stated that
they had personal knowledge that video
creators have relied on this exemption
and anticipate needing to continue to
use the exemption in the future. The
Organization for Transformative Works
(‘‘OTW’’) included an account from an
academic who stated that footage ripped
from DVDs and Blu-ray is preferred for
‘‘vidders’’ (noncommercial remix artists)
because ‘‘it is high quality enough to
bear up under the transformations that
vidders make to it.’’ 36 The petitions
therefore demonstrated the continuing
need and justification for the
exemption.
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2. Audiovisual Works—Accessibility 37
Multiple organizations petitioned to
renew the exemption for motion
pictures for the provision of captioning
and/or audio description by disability
services offices or similar units at
educational institutions for students
with disabilities. No oppositions were
filed in connection with readoption of
33 Bobette Buster, Authors All. & Am. Ass’n of
Univ. Professors Nonfiction Multimedia E-Books
Renewal Pet. at 3.
34 The Register’s analysis and conclusions for this
subpart, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at IV.A.5.
35 The Register’s analysis and conclusions for this
subpart, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at IV.A.6.
36 OTW Noncommercial Videos Renewal Pet. at 3.
37 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.B.
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this exemption. The petitions
demonstrated the continuing need and
justification for the exemption, and the
petitioners demonstrated personal
knowledge and experience as to the
exemption. For example, BYU asserted
that its disability services offices
‘‘sometimes need to create accessible
versions of motion pictures’’ to
accommodate its students with
disabilities.38 The petitions stated that
there is a need for the exemption going
forward; indeed, one group of
petitioners stated that ‘‘the need is
likely to increase significantly in light of
the ongoing COVID–19 pandemic as
many educational institutions shift to
online learning and the use of digital
multimedia by faculty increases.’’ 39
This existing exemption serves as the
baseline in assessing whether to
recommend any expansions in Class 3.
3. Literary Works Distributed
Electronically—Accessibility 40
Multiple organizations petitioned to
renew the exemption for literary works
distributed electronically (i.e., e-books),
for use with assistive technologies for
persons who are blind, visually
impaired, or have print disabilities. No
oppositions were filed against
readoption of this exemption. The
petitions demonstrated the continuing
need and justification for the
exemption, stating that individuals who
are blind, visually impaired, or print
disabled have difficulty obtaining
accessible e-book content because TPMs
interfere with the use of assistive
technologies. Petitioners noted that their
members frequently cite accessibility of
e-books as a top priority. Finally,
petitioners demonstrated personal
knowledge and experience with regard
to the assistive technology exemption
because they are all organizations that
advocate for the blind, visually
impaired, and print disabled. This
existing exemption serves as the
baseline in assessing whether to
recommend any expansions in Class 8.
4. Literary Works—Medical Device
Data 41
Hugo Campos petitioned to renew the
exemption covering access to patient
data on networked medical devices. No
oppositions were filed against
38 BYU

Captioning Renewal Pet. at 3.
39 Accessibility Petitioners Captioning Renewal
Pet. at 3.
40 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.C.
41 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.D.
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readoption of this exemption, and
Consumer Reports submitted a comment
in support of the renewal petition. Mr.
Campos’s petition demonstrated the
continuing need and justification for the
exemption, stating that patients
continue to need access to data output
from their medical devices to manage
their health. Mr. Campos demonstrated
personal knowledge and experience
with regard to this exemption, as he is
a patient needing access to the data
output from his medical device and a
member of a coalition whose members
research the effectiveness of networked
medical devices. This existing
exemption serves as the baseline in
assessing whether to recommend any
expansions in Class 9.
5. Computer Programs—Unlocking 42
Multiple organizations petitioned to
renew the exemption for computer
programs that operate cellphones,
tablets, mobile hotspots, or wearable
devices (e.g., smartwatches) to allow
connection of a new or used device to
an alternative wireless network
(‘‘unlocking’’).43 No oppositions were
filed against readoption of this
exemption, and Consumer Reports
submitted a comment in support of the
renewal petition. The petitions
demonstrated the continuing need and
justification for the exemption, stating
that consumers of the enumerated
products continue to need to be able to
unlock the devices so they can switch
network providers. For example, the
Institute of Scrap Recycling Industries,
Inc. (‘‘ISRI’’) stated that its members
continue to purchase or acquire donated
cell phones, tablets, and other wireless
devices and try to reuse them, but that
wireless carriers lock devices to prevent
them from being used on other
carriers.44 In addition, petitioners
demonstrated personal knowledge and
experience with regard to this
exemption. This existing exemption
serves as the baseline in assessing
whether to recommend any expansions
in Class 10.
6. Computer Programs—Jailbreaking 45
Multiple organizations petitioned to
renew the exemptions for computer
programs that operate smartphones,
42 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.E.
43 Competitive Carriers Ass’n Unlocking Renewal
Pet.; Inst. of Scrap Recycling Indus., Inc. Unlocking
Renewal Pet.
44 ISRI Unlocking Renewal Pet. at 3.
45 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.F.
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tablets and other portable all-purpose
mobile computing devices, smart TVs,
or voice assistant devices to allow the
device to interoperate with or to remove
software applications (‘‘jailbreaking’’).
No oppositions were filed against
readoption of this exemption, and
Consumer Reports submitted a comment
in support of the renewal petition. The
petitions demonstrated the continuing
need and justification for the
exemption, and that petitioners have
personal knowledge and experience
with regard to this exemption. For
example, regarding smart TVs
specifically, the Software Freedom
Conservancy (‘‘SFC’’) asserted that it has
‘‘reviewed the policies and product
offerings of major Smart TV
manufacturers (Sony, LG, Samsung, etc.)
and they are substantially the same as
those examined during the earlier
rulemaking process.’’ 46 The petitions
stated that, absent an exemption, TPMs
applied to the enumerated products
would have an adverse effect on
noninfringing uses, such as being able to
install third-party applications on a
smartphone or download third-party
software on a smart TV to enable
interoperability. This existing
exemption serves as the baseline in
assessing whether to recommend any
expansions in Class 11.
7. Computer Programs—Repair of
Motorized Land Vehicles 47
Multiple organizations petitioned to
renew the exemption for computer
programs that control motorized land
vehicles, including farm equipment, for
purposes of diagnosis, repair, or
modification of a vehicle function. The
Office did not receive meaningful
opposition to readoption of this
exemption, and Consumer Reports
submitted a comment in support of the
renewal petition. The petitions
demonstrated the continuing need and
justification for the exemption. For
example, the Motor & Equipment
Manufacturers Association (‘‘MEMA’’)
stated that over the past three years, its
membership ‘‘has seen firsthand that the
exemption is helping protect consumer
choice and a competitive market, while
mitigating risks to intellectual property
and vehicle safety.’’ 48 Similarly, the
Auto Care Association (‘‘ACA’’) stated
that ‘‘[u]nless this exemption is
renewed, the software measures
manufacturers deploy for the purpose of
controlling access to vehicle software
46 SFC

Jailbreaking Renewal Pet. at 3.
Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.G.
48 MEMA Vehicle Repair Renewal Pet. at 3.
47 The
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will prevent Auto Care members from
lawfully assisting consumers in the
maintenance, repair, and upgrade of
their vehicles.’’ 49 The petitioners
demonstrated personal knowledge and
experience with regard to this
exemption; each either represents or
gathered information from individuals
or businesses that perform vehicle
service and repair. This existing
exemption, as well as the existing
exemption pertaining to repair of
smartphones, home appliances, and
home systems, serve as the baseline in
assessing whether to recommend any
expansions in Class 12.
8. Computer Programs—Repair of
Smartphones, Home Appliances, and
Home Systems 50
Multiple organizations petitioned to
renew the exemption for computer
programs that control smartphones,
home appliances, or home systems, for
diagnosis, maintenance, or repair of the
device or system. The Office did not
receive meaningful opposition to
readoption of this exemption, and
Consumer Reports submitted a comment
in support of the renewal petition. The
petitions demonstrated the continuing
need and justification for the
exemption. For example, the Electronic
Frontier Foundation (‘‘EFF’’), the Repair
Association, and iFixit asserted that
‘‘[m]anufacturers of these devices
continue to implement [TPMs] that
inhibit lawful repairs, maintenance, and
diagnostics, and they show no sign of
changing course.’’ 51 This existing
exemption, as well as the existing
exemption pertaining to repair of
motorized land vehicles, serve as the
baseline in assessing whether to
recommend any expansions in Class 12.
9. Computer Programs—Security
Research 52
Multiple organizations and security
researchers petitioned to renew the
exemption permitting circumvention for
purposes of good-faith security research.
No oppositions were filed against
readoption of this exemption, and
Consumer Reports submitted a comment
in support of the renewal petition. The
petitioners demonstrated the continuing
need and justification for the
49 ACA

Vehicle Repair Renewal Pet. at 3.
Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.H.
51 EFF Device Repair Renewal Pet. at 3; EFF,
Repair Ass’n & iFixit Device Repair Renewal Pet. at
3.
52 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.I.
50 The
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exemption, as well as personal
knowledge and experience with regard
to this exemption. For example, J. Alex
Halderman, the Center for Democracy
and Technology (‘‘CDT’’), and the U.S.
Technology Policy Committee of the
Association for Computing Machinery
(‘‘ACM’’) highlighted the need to find
and detect vulnerabilities in voting
machines and other election systems in
response to increasing aggressiveness on
the part of threat actors, including other
nation states.53 MEMA stated that its
membership ‘‘experienced firsthand that
the exemption is helping encourage
innovation in the automotive industry
while mitigating risks to intellectual
property and vehicle safety,’’ and
opined that the current exemption
strikes an ‘‘appropriate balance.’’ 54 This
existing exemption serves as the
baseline in assessing whether to
recommend any expansions in Class 13.
10. Computer Programs—Software
Preservation 55
The Software Preservation Network
(‘‘SPN’’) and LCA petitioned to renew
the exemption for computer programs,
other than video games, for the
preservation of computer programs and
computer program-dependent materials
by libraries, archives, and museums. No
oppositions were filed against
readoption of this exemption. The
petition stated that libraries, archives,
and museums continue to need the
exemption to preserve and curate
software and materials dependent on
software. For example, the petition
explained that researchers at the
University of Virginia designed a project
in order to access a collection of
drawings and plans from a local
Charlottesville architecture firm, and
that without the exemption, the
outdated Computer Aided Design
software used to create many of the
designs ‘‘may have remained
inaccessible to researchers, rendering
the designs themselves inaccessible,
too.’’ 56 In addition, petitioners
demonstrated personal knowledge and
experience with regard to this
exemption through past participation in
the section 1201 triennial rulemaking
relating to access controls on software,
and/or representing major library
associations with members who have
relied on this exemption. This existing
53 J. Alex Halderman, CDT & ACM Security
Research Renewal Pet. at 4.
54 MEMA Security Research Renewal Pet. at 3.
55 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.J.
56 SPN & LCA Software Preservation Renewal Pet.
at 3.
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exemption, as well as the exemption
pertaining to video game preservation,
serve as the baseline in assessing
whether to recommend any expansions
in Class 14.
11. Computer Programs—Video Game
Preservation 57
SPN and LCA petitioned to renew the
exemption for preservation of video
games for which outside server support
has been discontinued. No oppositions
were filed against readoption of this
exemption, and Consumer Reports
submitted a comment in support of the
renewal petition. The petition stated
that libraries, archives, and museums
continue to need the exemption to
preserve and curate video games in
playable form. For example, the petition
highlighted Georgia Tech University
Library’s Computing Lab, retroTECH,
which has made a significant collection
of recovered video game consoles
accessible for research and teaching
uses pursuant to the exemption.58
Petitioners demonstrated personal
knowledge and experience with regard
to this exemption through past
participation in the section 1201
triennial rulemaking, and/or through
their representation of members who
have relied on this exemption. This
existing exemption, as well as the above
exemption pertaining to software
preservation, serve as the baseline in
assessing whether to recommend any
expansions in Class 14.
12. Computer Programs—3D Printers 59

jspears on DSK121TN23PROD with RULES1

Michael Weinberg petitioned to renew
the exemption for computer programs
that operate 3D printers to allow use of
alternative feedstock. No oppositions
were filed against readoption of this
exemption. The petition demonstrated
the continuing need and justification for
the exemption, and petitioner
demonstrated personal knowledge and
experience regarding the exemption.
Specifically, Mr. Weinberg declared that
he is a member of the 3D printing
community and previously participated
in the section 1201 triennial
rulemaking. In addition, the petition
stated that manufacturers of 3D printers
continue to limit the types of materials
that may be used with the devices. This
existing exemption serves as the
57 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.K.
58 SPN & LCA Abandoned Video Game Renewal
Pet. at 3.
59 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at IV.L.
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baseline in assessing whether to
recommend any expansions in Class 15.
B. New or Expanded Designations of
Classes
Based upon the record in this
proceeding regarding proposed
expansions to existing exemptions or
newly proposed exemptions, the
Register recommends that the Librarian
determine that the following classes of
works be exempt from the prohibition
against circumvention of technological
measures set forth in section 1201(a)(1):

Creators’’) and the DVD Copy Control
Association (‘‘DVD CCA’’) and the
Advanced Access Content System
Licensing Administrator, LLC (‘‘AACS
LA’’) argued that screen capture
technology has improved and remains
an adequate alternative in some
circumstances. Joint Creators also
argued that the Joint Educators’
proposal to expand the exemption to
‘‘educators and preparers of online
learning materials’’ could permit
circumvention by businesses and
threaten the market for licensed clips.
DVD CCA and AACS LA contended that
expanding the exemption to cover
employees of a qualifying MOOC was
unnecessary for online educators to
prepare materials.
For the reasons detailed in the
Register’s Recommendation, the Register
recommended expanding the exemption
to permit employees of colleges and
universities to circumvent at the
direction of a faculty member for the
purpose of teaching a course, and also
to cover similar uses by both faculty and
employees acting at the direction of
faculty members of accredited nonprofit
educational institutions for the purposes
of offering MOOCs. The Register further
recommended retaining the screen
capture provision in the exemption to
anticipate the possibility that screen
capture technology could be found to
involve circumvention. The Register
concluded that the exemption should
not be expanded or amended to cover
copying for the purpose of performing
full-length motion pictures for
educational purposes; to replace the
phrase ‘‘short portions’’ with
‘‘reasonable and limited portions’’; to
enable circumvention by for-profit and/
or unaccredited educational companies
and organizations; or to cover the
broadly defined ‘‘educators and
preparers of online learning materials’’
of ‘‘online learning platforms.’’

1. Proposed Class 1: Audiovisual
Works—Criticism and Comment 60
Proposed Class 1 sought to expand the
existing exemption that permits
circumvention of access controls
protecting excerpts of motion pictures
on DVDs, Blu-ray discs, and digitally
transmitted video for the purposes of
criticism and comment, including for
educational purposes by certain users.
Three different petitions were filed in
this class. OTW’s proposed exemption
sought to eliminate multiple limitations,
including the requirement that a user
consider whether screen capture
technology is a viable alternative before
circumvention. BYU’s proposed
exemption would permit circumvention
by college or university employees or
students or by K–12 educators or
students acting under the direct
supervision of an educator, and would
significantly alter the language of the
current exemption regarding the
purpose of the circumvention. A group
of individual educators and educational
organizations (‘‘Joint Educators’’)
proposed an exemption that would
permit circumvention by ‘‘educators
and preparers of online learning
materials’’ to be used on online learning
platforms. All three proposals sought to
remove the reference to screen capture
from the existing exemption. OTW and
Joint Educators’ proposals sought to use
short portions of motion pictures; the
BYU proposal sought use of full-length
works. The proposals addressed several
uses of motion pictures that proponents
contended are noninfringing and that
they argued are adversely affected by
TPMs. NTIA supported the proposed
exemption, but proposed some
amendments to the text.
Opponents argued that the proposed
changes were unwarranted or
unnecessary. The Motion Picture
Association, the Alliance for Recorded
Music, and the Entertainment Software
Association (collectively, ‘‘Joint

Class 3 proponents sought to expand
several provisions of the current
exemption for adding captions or audio
description to motion pictures for the
benefit of students with disabilities.
Proponents requested expanding the
exemption to include faculty and staff
with disabilities at educational
institutions as beneficiaries, explicitly
permitting reuse of previously
remediated materials, allowing for
proactive remediation in advance of a

60 The Register’s analysis and conclusions for
these classes, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at V.A.

61 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.C.
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2. Proposed Class 3: Audiovisual
Works—Accessibility 61
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entirety of the works in a corpus would
create a risk of substitutional use. They
also argued that any exemption must
require specific, robust security
measures.
As discussed in greater detail in the
Register’s Recommendation, the Register
found that the prohibition on
circumvention adversely affects
researchers’ ability to conduct TDM
research projects, which are likely to be
noninfringing with the addition of
several limitations. Most importantly,
the Register recommended requiring the
institution of higher education storing
or hosting a corpus of copyrighted
works to implement either security
measures that have been agreed upon by
copyright owners and institutions of
higher education, or, in the absence of
such measures, those measures that the
institution uses to keep its own highly
confidential information secure. The
Register also recommended adding a
limitation that the person undertaking
the circumvention view or listen to the
contents of the copyrighted works in the
corpus solely for the purpose of
verification of the research findings, not
for the works’ expressive purposes. The
Register concluded that existing
alternatives to circumvention do not
meet researchers’ needs.

specific request for accessible material,
and clarifying the market-check
requirement to encompass only works
on the market that are of ‘‘sufficient
quality.’’ Joint Creators and DVD CCA &
AACS LA filed oppositions. NTIA
supported the proposed exemption.
For the reasons discussed in the
Register’s Recommendation, the Register
concluded that expanding the
exemption to faculty and staff with
disabilities, allowing reuse of previously
remediated material, and permitting
proactive remediation are likely fair
uses because they are directed towards
adding captions or audio descriptions in
compliance with disability law, the
same purpose found fair in the
Register’s 2018 Recommendation.
Additionally, the Register concluded
that proponents had provided sufficient
evidence that they would be adversely
affected if the exemption were not
expanded.

picture is available for streaming
through a licensed source.
For the reasons detailed in the
Register’s Recommendation, the Register
concluded that it was likely to be a fair
use for qualifying institutions to copy
motion pictures from discs that are
damaged or deteriorating if the motion
pictures on those discs are not
reasonably available in the marketplace
for purchase or streaming. The Register
concluded that proponents had not
demonstrated that providing offpremises access to the replacement
copies of motion pictures is likely to be
noninfringing. The Register concluded
that proponents had provided
substantial evidence that granting the
exemption would benefit preservation,
education, and scholarship by making
available motion pictures that might
otherwise be lost to history and that the
exemption is unlikely to adversely affect
the market for or value of the motion
pictures.

3. Proposed Class 5: Audiovisual
Works—Preservation and
Replacement 62

4. Proposed Classes 7(a): Motion
Pictures and 7(b): Literary Works—Text
and Data Mining 64

Class 5 proponents sought to permit
circumvention of TPMs on motion
pictures (including television shows
and videos) stored on DVDs or Blu-ray
discs that are no longer reasonably
available in the marketplace to enable
libraries, archives, and museums to
make preservation and replacement
copies of those works. The proposed
exemption would permit qualifying
institutions to make copies of discs that
are damaged or deteriorating, as well as
discs that have not yet begun to
deteriorate; to make physical or digital
copies of the motion pictures; and to
make any digital copies available
outside the premises of the institution.
NTIA supported the proposed
exemption.
Joint Creators and DVD CCA and
AACS LA opposed the exemption,
arguing that it would enable institutions
to space-shift 63 their film collections
and launch online streaming services.
Opponents contended that, should an
exemption be granted, it should apply
only to damaged or deteriorating discs;
it should prohibit off-premises access to
the copied works; and the market check
should include a requirement that
institutions determine if the motion

Authors Alliance, the American
Association of University Professors,
and LCA jointly filed a petition
proposing Classes 7(a) and 7(b), seeking
to permit circumvention of TPMs on
motion pictures and literary works
stored on DVDs or Blu-ray discs or made
available for digital download to enable
researchers to perform text and data
mining (‘‘TDM’’) techniques for the
purpose of scholarly research and
teaching. Proponents argued that
copying literary works and motion
pictures to create large collections on
which to perform TDM research is a fair
use, and that requirements to use
security measures to protect the corpora
from public access or further
distribution should afford qualifying
institutions flexibility to tailor the
measures to the size and content of the
corpus. NTIA supported the proposed
exemptions.
Joint Creators and DVD CCA and
AACS LA opposed the proposed
exemption for class 7(a), and the
American Association for Publishers
(‘‘AAP’’) and the Software and
Information Industry Association
opposed the proposed exemption for
class 7(b). They argued that TDM
research would interfere with the
licensing market for collections of
literary works and motion pictures and
that researchers’ ability to view the

Class 8 proponents sought to modify
the current exemption for e-book
accessibility to align with recent
changes to the Copyright Act as a result
of the Marrakesh Treaty Implementation
Act. Proponents requested expanding
the class of beneficiaries to ‘‘eligible
persons’’ as defined in section 121 of
the Copyright Act, expanding the
exemption to cover previously
published musical works, and replacing
references to a ‘‘mainstream copy’’ in
the remuneration requirement with the
term ‘‘inaccessible copy.’’ Proponents
also sought guidance on whether import
and export activity under section 121A
was implicated by the prohibition on
circumvention. Joint Creators stated that
they did not oppose the exemption to
the extent it is consistent with sections
121 and 121A. AAP filed a reply
comment in support of this class, and
NTIA supported the proposed
exemption.
For the reasons discussed in the
Register’s Recommendation, the Register
concluded that without the proposed
modifications, print-disabled

64 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.G.

65 The Register’s analysis and conclusions for
these classes, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at V.H.

62 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.E.
63 Space-shifting occurs when a work is
transferred from one storage medium to another,
such as from a DVD to a computer hard drive. See
2015 Recommendation at 107.
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5. Proposed Class 8: Literary Works—
Accessibility 65
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individuals would be adversely affected
in their ability to engage in the proposed
noninfringing uses. The Register also
determined that replacement of the
reference to a ‘‘mainstream copy’’ with
an ‘‘inaccessible copy’’ is a nonsubstantive change. Finally, the Register
declined to recommend language
regarding import and export of
accessible works because the record did
not indicate that such activity
implicates the prohibition on
circumvention. Proponents and Joint
Creators filed a joint post-hearing
submission proposing regulatory
language that excludes sound recordings
of performances of musical works from
the exemption, which the Register
recommended including.
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6. Proposed Class 9: Literary Works—
Medical Device Data 66
Class 9 proponents sought to expand
several provisions of the current
exemption that permits the
circumvention of TPMs on medical
devices to access their data outputs.
Proponents filed a petition seeking to
eliminate the current limitation of the
exemption to ‘‘wholly or partially
implanted’’ devices; permit authorized
third parties to perform the
circumvention on behalf of a patient;
extend the exemption to non-passive
monitoring; and remove the condition
that circumvention not violate other
applicable laws. ACT | The App
Association opposed the proposed
exemption. NTIA supported adopting
the proposed exemption, with some
modification.
For the reasons detailed in the
Register’s Recommendation, the Register
concluded that accessing medical data
outputs likely qualifies as a fair use and
that expanding the exemption to
include non-implanted medical devices
and non-passive monitoring would not
alter the fair use analysis. Additionally,
the Register concluded that proponents
set forth sufficient evidence that the
‘‘wholly or partially implanted’’
language and the passive monitoring
limitation are causing, or are likely to
cause, adverse effects on these
noninfringing uses. The Register also
recommended expanding the exemption
to permit circumvention ‘‘by or on
behalf of a patient.’’ After consultation
with the U.S. Food and Drug
Administration, the Register
recommended removing the language
requiring compliance with other laws,
and replacing it with a statement that
66 The Register’s analysis and conclusions for
these classes, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at V.I.
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eligibility for the exemption does not
preclude liability from other applicable
laws.
7. Proposed Class 10: Computer
Programs—Unlocking 67
ISRI petitioned to expand the existing
exemption for unlocking to either (1)
add a new device category for laptop
computers or (2) remove enumerated
device categories from the current
exemption and permit unlocking of all
wireless devices. It argued that the
proposed uses are noninfringing based
on the Register’s previous findings that
unlocking of certain types of devices is
a fair use, contending that the legal
analysis does not differ depending on
the type of device that is unlocked. The
only opposition comment was filed by
MEMA, which opposed expanding the
exemption to permit unlocking cellularenabled vehicles. NTIA supported
expanding the exemption to permit
unlocking all lawfully-acquired devices.
For the reasons discussed in the
Register’s Recommendation, the Register
concluded that proponents established
that unlocking is likely to be a fair use
regardless of the type of device
involved. Proponents offered unrebutted
evidence that many different types of
wireless devices share the same wireless
modem. Because the Register concluded
that unlocking those modems is likely a
fair use, she determined that users of
these devices experience the same
adverse effects from the prohibition on
circumvention.
8. Proposed Class 11: Computer
Programs—Jailbreaking 68
Two petitions were filed for new or
expanded exemptions relating to the
circumvention of computer programs for
jailbreaking purposes. EFF filed a
petition seeking to clarify and expand
the current exemption pertaining to
jailbreaking smart TVs to include video
streaming devices. SFC filed a petition
for a new exemption to allow
jailbreaking of routers and other
networking devices to enable the
installation of alternative firmware.
ACT | The App Association, DVD CCA
and AACS LA, and Joint Creators
opposed this proposed class. NTIA
supported adopting both proposed
exemptions.
In supporting comments, EFF
clarified that its proposed exemption
67 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.J.
68 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.K.
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would cover devices whose primary
purpose is to run applications that
stream video from the internet for
display on a screen, and would not
extend to DVD or Blu-ray players or
video game consoles. The Register
concluded that jailbreaking video
streaming devices likely constitutes a
fair use. Additionally, the Register
concluded that the prohibition on
circumvention is likely to adversely
affect proponents’ ability to engage in
such activities. She recommended that
the regulatory language contain certain
limitations to address opponents’
concerns over potential market harm.
With respect to SFC’s petition, the
Register concluded that jailbreaking
routers and other networking devices is
likely to qualify as a fair use.
Additionally, the Register concluded
that the prohibition on circumvention is
likely to prevent users from installing
free and open source software (‘‘FOSS’’)
on routers and other networking devices
and that there are no viable alternatives
to circumvention to accomplish that
purpose.
9. Proposed Class 12: Computer
Programs—Repair 69
Several organizations submitted
petitions for new or expanded
exemptions relating to the diagnosis,
maintenance, repair, and modification
of software-enabled devices. EFF and,
jointly, iFixit and the Repair
Association filed petitions seeking to
merge and expand the two existing
exemptions to cover all devices and
vehicles and permit ‘‘modification’’ of
all devices. Opponents objected that the
proposed expansion to cover all devices
was overbroad and that proponents
failed to develop a record demonstrating
sufficient commonalities among the
various types of software-enabled
devices. In addition, they argued that
specific types of devices for which
circumvention of TPMs raises piracy
and safety concerns should be excluded
from the proposed class. Opponents also
contended that the term ‘‘modification’’
is so broad that it could implicate
infringing activities, including violating
copyright owners’ exclusive right to
prepare derivative works.
Separately, Public Knowledge and
iFixit jointly petitioned for an
exemption to repair optical drives in
video game consoles and to replace
damaged hardware in such devices.
They asserted that authorized repair
services are inadequate, particularly for
69 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.L.

E:\FR\FM\28OCR1.SGM

28OCR1

USCA Case #21-5195

Document #1931320

Filed: 01/19/2022

Page 50 of 56

jspears on DSK121TN23PROD with RULES1

Federal Register / Vol. 86, No. 206 / Thursday, October 28, 2021 / Rules and Regulations

certain legacy consoles that
manufacturers no longer support.
Opponents argued that the proposed
exemption would create a risk of market
harm for these devices and that
adequate alternatives to circumvention
exist.
NTIA recommended expanding the
current exemptions by merging them
into a single exemption that would
permit circumvention for the diagnosis,
maintenance, and repair of all softwareenabled devices, machines, and
systems. In addition, NTIA
recommended allowing ‘‘lawful
modification that is necessary for a
repair or maintenance’’ and software
modifications relating to device
functionality.
For the reasons discussed in the
Register’s Recommendation, the Register
recommended expanding the existing
exemption for diagnosis, maintenance,
and repair of certain categories of
devices to cover any software-enabled
device that is primarily designed for use
by consumers. For video game consoles,
the Register concluded that an
exemption is warranted solely for the
repair of optical drives.
The proposals to merge the two
existing repair exemptions would also
effectively broaden the existing vehicle
exemption by: (1) No longer limiting the
class to ‘‘motorized land vehicles’’; and
(2) removing other limitations in the
exemption, including that users comply
with other laws. Opponents did not
object to including marine vessels in the
vehicle exemption, but opposed
removing language requiring
compliance with other laws. For the
reasons discussed in the Register’s
Recommendation, the Register
recommended that the exemption for
land vehicles be expanded to cover
marine vessels and to remove the
condition requiring compliance with
other laws.
Finally, Summit Imaging, Inc. and
Transtate Equipment Co., Inc. petitioned
to exempt circumvention of TPMs on
software-enabled medical devices and
systems for purposes of diagnosis,
maintenance, and repair. Petitioners
also sought access to related data files
stored on medical devices and systems,
including manuals and servicing
materials. Opponents argued that this
exemption is unnecessary because
adequate authorized repair services are
available. They also contended that the
proposed uses are commercial in nature,
would harm the market for medical
devices and systems, may undermine
patient safety and create cybersecurity
risks, and would interfere with
manufacturers’ regulatory compliance
obligations. For the reasons discussed in
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the Register’s Recommendation, the
Register recommended a new exemption
allowing circumvention of TPMs
restricting access to firmware and
related data files on medical devices
and systems for the purposes of
diagnosis, maintenance, and repair.
10. Proposed Class 13: Computer
Programs—Security Research 70
Two petitions sought to expand the
current exemption that permits
circumvention of TPMs on computer
programs for good-faith security
research. Together, the petitions sought
to eliminate several limitations within
the exemption and to explicitly extend
the exemption to privacy research.
Proponents generally argued that the
limitations have chilled valuable
security research, primarily by creating
uncertainty about whether conducting
or reporting security research could
result in liability under section 1201.
Six parties opposed class 13 at least in
part; they argued that the existing
exemption has sufficiently enabled
good-faith security research and that the
record did not justify removing the
limitations. NTIA supported the
elimination of several limitations, but
did not recommend modifying the
existing exemption to address privacyrelated research activities explicitly.
For the reasons discussed in the
Register’s Recommendation, the Register
concluded that because the exemption
is broadly defined and is not limited to
specific issues or subjects relating to
security flaws or vulnerabilities,
expanding it to expressly cover privacy
research is unnecessary. Regarding the
specific limitations, the Register
recommended removing the condition
that circumvention not violate ‘‘other
laws’’ and instead clarifying that the
exemption does not provide a safe
harbor from liability under other laws.
The Department of Justice submitted
comments supporting this change. The
Register declined to recommend
removal of limitations pertaining to
access to and use of computer programs,
finding a lack of specific evidence
establishing adverse effects resulting
from those provisions. The Register also
did not recommend removal of the
requirement that devices be lawfully
acquired.

70 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.M.
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11. Proposed Class 14(a): Computer
Programs and 14(b) Video Games—
Preservation 71
Proposed Classes 14(a) and 14(b) seek
to amend the existing exemptions
permitting libraries, archives, and
museums to circumvent TPMs on
computer programs and video games,
respectively, for the purpose of
preservation activities. Specifically,
proponents seek to remove the
requirement that the preserved
computer program or video game must
not be distributed or made available
outside of the physical premises of the
institution. Proposed Class 14(b) would
also incorporate the current eligibility
requirements for the software
preservation exemption into the video
game preservation exemption.
Proponents argued that enabling
remote access to the works is likely to
be a fair use, based in part on a general
federal policy favoring remote access to
preservation materials, as reflected in
various provisions of the Copyright Act.
They also argued that the proposed uses
would not affect the potential market for
or value of the copyrighted works
because only works that are no longer
reasonably available in the commercial
marketplace would be subject to the
exemption. NTIA supported the removal
of the premises limitation in both
exemptions.
Joint Creators and the Entertainment
Software Association opposed removing
the premises limitation, with most
arguments directed to the video game
class. They expressed concern that,
because the proposed exemption did not
limit beneficiaries of the exemption to
authenticated educators or researchers,
if preserved video games were made
available outside the premises of an
institution, they would become
accessible to the general public, thereby
adversely affecting the existing market
for older video games.
For the reasons discussed in the
Register’s Recommendation, the Register
concluded that off-premises access to
software as described in the proposal is
likely to be noninfringing, with the
limitation that the work be accessible to
only one user at a time and for a limited
time. With respect to video games, the
Register concluded that proponents
failed to carry their burden to show that
the uses are likely noninfringing, and
noted the greater risk of market harm in
this context given the market for legacy
video games. The Register therefore
recommends that the Librarian amend
71 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.N.
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the exemption for Class 14(a) to address
the eligibility requirements for libraries,
archives, and museums, but not to
remove the premises limitation. The
Register recommends removing the
premises limitation in the exemption for
Class 14(a).
12. Proposed Class 15: Computer
Programs—3D Printing 72
Class 15 seeks to expand two
provisions of the current exemption that
permits the circumvention of access
controls on computer programs in 3D
printers to enable the use of nonmanufacturer approved feedstock.
Michael Weinberg filed a petition to
replace the term ‘‘feedstock’’ with the
term ‘‘material,’’ stating that the latter is
more commonly used within the
industry and that the two terms are
interchangeable. Additionally, Mr.
Weinberg sought to eliminate the phrase
‘‘microchip-reliant’’ from the
exemption, arguing that 3D printers may
use technology other than microchips to
verify 3D printing materials. Mr.
Weinberg provided evidence that
manufacturers are increasingly moving
beyond microchip-based verification
techniques, such as using optical
scanners. No parties opposed proposed
class 15. NTIA supported the proposed
exemption.
For the reasons discussed in greater
detail in the Register’s
Recommendation, the Register
concluded that changing the word
‘‘feedstock’’ to ‘‘material’’ is not a
substantive change, and found that the
removal of the term ‘‘microchip-reliant’’
does not alter the fair use analysis
because the expansion is directed at the
same uses the Office previously
concluded were fair.
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13. Proposed Class 16: Computer
Programs—Copyright License
Investigation 73
SFC petitioned for a new exemption
that would permit investigating whether
a particular computer program includes
FOSS, and if so, whether the use of the
program complies with applicable
license terms. SFC, supported by the
Free Software Foundation, subsequently
agreed to add limitations to require that
the circumvention be undertaken on a
lawfully acquired device or machine;
that it be solely for the purpose of
investigating potential copyright
72 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.O.
73 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.P.
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infringement; that it be performed by, or
at the direction of, a party that has
standing to bring a breach of license
claim; and that it otherwise comply
with applicable law. NTIA supported
the proposed exemption as modified.
Opponents—DVD CCA and AACS LA;
the Equipment Dealers Association, and
its regional affiliates, and Associated
Equipment Distributors; Joint Creators;
and Marcia Wilbur—argued that FOSS
licensors could obtain the information
they seek by other means. They objected
to application of the proposed
exemption to a broad category of
devices, and requested exclusion of
DVD and Blu-ray players, video game
consoles, set-top boxes, and vehicles.
They argued that any exemption should
be limited to investigating potential
violations of FOSS licenses, rather than
infringement of any proprietary
software, and that the investigation
must be based on a good-faith,
reasonable belief that the device may
violate FOSS license terms. Finally,
opponents expressed concerns about
devices being left exposed to piracy or
unauthorized access after
circumvention.
For the reasons discussed in the
Register’s Recommendation, the Register
recommended adopting an exemption
with several limitations. First, the
purpose of the investigation must be
limited to investigating whether a
computer program potentially infringes
FOSS, and the user must have a goodfaith, reasonable belief in the need for
the investigation. Second,
circumvention must be undertaken by,
or at the direction of, a party that would
have standing to bring either a breach of
license claim or a copyright
infringement claim. Third, the copy of
a computer program made pursuant to
the exemption, or the device or machine
on which it operates, cannot be used in
a manner that facilitates copyright
infringement. Finally, video game
consoles should be excluded from the
types of devices on which TPMs may be
circumvented.

to individuals with disabilities and that
creating accessible versions of
inaccessible works is unquestionably a
fair use. Proponents argued that a broad
exemption is warranted to prevent
individuals with disabilities from being
forced to make piecemeal requests every
three years when new accessibility
issues arise. NTIA supported the
proposed exemption.
Joint Creators, DVD CCA and AACS
LA, and AAP filed comments opposing
the proposed exemption, focusing
primarily on the ground that the statute
does not give the Librarian the authority
to adopt a class consisting of ‘‘all
works’’ sharing a particular attribute.
Joint Creators also raised concerns about
the lack of limitations on the use of
copies, such as prohibiting further
distribution to individuals without
disabilities.
As discussed in greater detail in the
Register’s Recommendation, although
the Register supports the policy goals
that underpin the proposed exemption,
the statute requires proponents to
provide evidence of actual or likely
adverse effects resulting from the
prohibition on circumvention with
respect to ‘‘particular class[es]’’ of
works. Here, the Register determined
that proponents submitted insufficient
evidence of such adverse effects as to
most types of works. Proponents did,
however, provide evidence to support
an exemption to enable individuals with
disabilities to use alternate input
devices to play video games.
C. Classes Considered but Not
Recommended
Based upon the record in this
proceeding, the Register recommended
that the Librarian determine that the
following classes of works shall not be
exempt during the next three-year
period from the prohibition against
circumvention of technological
measures set forth in section 1201(a)(1):

Petitioners, a coalition of accessibility
groups, requested a new exemption to
create accessible versions of any
copyrighted works that are inaccessible
to individuals with disabilities. They
argued that the Librarian has the
authority to define a class of works that
share the attribute of being inaccessible

1. Proposed Class 2: Audiovisual
Works—Texting 75
Proposed Class 2 would allow
circumvention of technological
measures protecting motion pictures
and other audiovisual works to create
short audiovisual clips for expressive
purposes in text messages. Petitioner
did not provide legal arguments or
evidence in support of its petition and
did not participate in the public
hearings. Petitioner failed to explain
how the proposed uses were
noninfringing and why an exemption is

74 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.Q.

75 The Register’s analysis and conclusions for
these classes, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at V.B.

14. Proposed Class 17: All Works—
Accessibility Uses 74
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necessary. NTIA recommended denying
the proposed exemption. As discussed
more fully in the Register’s
Recommendation, due to the de minimis
showing provided by proponents, the
Register does not recommend the
adoption of an exemption for proposed
Class 2.
2. Proposed Class 4: Audiovisual
Works—Livestream Recording 76
Proposed Class 4 would allow
circumvention of HTTP Live Streaming
technology for the purpose of recording
audiovisual works originating as
livestreams. Petitioner did not provide
legal arguments or evidence to support
its petition and did not participate in
the public hearings. Petitioner first
described the exemption as
encompassing sports and other
competitive events, but elsewhere stated
that the class includes ‘‘any and all
works’’ where audiovisual recordings
may be made, including individual
school performances. NTIA
recommended denying the proposed
exemption. As discussed more fully in
the Register’s Recommendation, the
Register does not recommend the
adoption of an exemption for proposed
Class 4.
3. Proposed Class 6: Audiovisual
Works—Space-Shifting 77
Proposed Class 6 would allow
circumvention of TPMs protecting
motion pictures and other audiovisual
works to engage in space-shifting.
Petitioner failed to provide legal
arguments or evidence to demonstrate
that space-shifting is a noninfringing
use. Additionally, petitioner did not
participate in the public hearings to
support its petition or clarify whether
the proposed exemption would extend
to commercial services. Opponents
argued that petitioner did not provide
the evidence necessary to support an
exemption, citing several substantive
and procedural deficiencies. NTIA
recommended denying the proposed
exemption. As discussed more fully in
the Register’s Recommendation, the
Register does not recommend the
adoption of an exemption for proposed
Class 6.

jspears on DSK121TN23PROD with RULES1

D. Conclusion
Having considered the evidence in the
record, the contentions of the
76 The Register’s analysis and conclusions for
these classes, including citations to the record and
relevant legal authority, can be found in the
Register’s Recommendation at V.D.
77 The Register’s analysis and conclusions for this
class, including citations to the record and relevant
legal authority, can be found in the Register’s
Recommendation at V.F.
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commenting parties, and the statutory
objectives, the Register of Copyrights
has recommended that the Librarian of
Congress publish certain classes of
works, as designated above, so that the
prohibition against circumvention of
technological measures that effectively
control access to copyrighted works
shall not apply for the next three years
to persons who engage in noninfringing
uses of those particular classes of works.
Dated: October 20, 2021.
Shira Perlmutter,
Register of Copyrights and Director of the
U.S. Copyright Office.

Determination of the Librarian of
Congress
Having duly considered and accepted
the recommendation of the Register of
Copyrights, the Librarian of Congress,
pursuant to 17 U.S.C. 1201(a)(1)(C) and
(D), hereby publishes as a new rule the
classes of copyrighted works that shall
for a three-year period be subject to the
exemption provided in 17 U.S.C.
1201(a)(1)(B) from the prohibition
against circumvention of technological
measures that effectively control access
to copyrighted works set forth in 17
U.S.C. 1201(a)(1)(A).
List of Subjects in 37 CFR Part 201
Copyright, Exemptions to prohibition
against circumvention.
Final Regulations
For the reasons set forth in the
preamble, 37 CFR part 201 is amended
as follows:
PART 201—GENERAL PROVISIONS
1. The authority citation for part 201
continues to read as follows:

■

Authority: 17 U.S.C. 702.

2. Section 201.40 is amended by
revising paragraph (b) to read as follows:

■

§ 201.40 Exemption to prohibition against
circumvention.

*

*
*
*
*
(b) Classes of copyrighted works.
Pursuant to the authority set forth in 17
U.S.C. 1201(a)(1)(C) and (D), and upon
the recommendation of the Register of
Copyrights, the Librarian has
determined that the prohibition against
circumvention of technological
measures that effectively control access
to copyrighted works set forth in 17
U.S.C. 1201(a)(1)(A) shall not apply to
persons who engage in noninfringing
uses of the following classes of
copyrighted works:
(1) Motion pictures (including
television shows and videos), as defined
in 17 U.S.C. 101, where the motion
picture is lawfully made and acquired
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on a DVD protected by the Content
Scramble System, on a Blu-ray disc
protected by the Advanced Access
Content System, or via a digital
transmission protected by a
technological measure, and the person
engaging in circumvention under
paragraphs (b)(1)(i) and (b)(1)(ii)(A) and
(B) of this section reasonably believes
that non-circumventing alternatives are
unable to produce the required level of
high-quality content, or the
circumvention is undertaken using
screen-capture technology that appears
to be offered to the public as enabling
the reproduction of motion pictures
after content has been lawfully acquired
and decrypted, where circumvention is
undertaken solely in order to make use
of short portions of the motion pictures
in the following instances:
(i) For the purpose of criticism or
comment:
(A) For use in documentary
filmmaking, or other films where the
motion picture clip is used in parody or
for its biographical or historically
significant nature;
(B) For use in noncommercial videos
(including videos produced for a paid
commission if the commissioning
entity’s use is noncommercial); or
(C) For use in nonfiction multimedia
e-books.
(ii) For educational purposes:
(A) By college and university faculty
and students or kindergarten through
twelfth-grade (K–12) educators and
students (where the K–12 student is
circumventing under the direct
supervision of an educator), or
employees acting at the direction of
faculty of such educational institutions
for the purpose of teaching a course,
including of accredited general
educational development (GED)
programs, for the purpose of criticism,
comment, teaching, or scholarship;
(B) By faculty of accredited nonprofit
educational institutions and employees
acting at the direction of faculty
members of those institutions, for
purposes of offering massive open
online courses (MOOCs) to officially
enrolled students through online
platforms (which platforms themselves
may be operated for profit), in film
studies or other courses requiring close
analysis of film and media excerpts, for
the purpose of criticism or comment,
where the MOOC provider through the
online platform limits transmissions to
the extent technologically feasible to
such officially enrolled students,
institutes copyright policies and
provides copyright informational
materials to faculty, students, and
relevant staff members, and applies
technological measures that reasonably
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prevent unauthorized further
dissemination of a work in accessible
form to others or retention of the work
for longer than the course session by
recipients of a transmission through the
platform, as contemplated by 17 U.S.C.
110(2); or
(C) By educators and participants in
nonprofit digital and media literacy
programs offered by libraries, museums,
and other nonprofit entities with an
educational mission, in the course of
face-to-face instructional activities, for
the purpose of criticism or comment,
except that such users may only
circumvent using screen-capture
technology that appears to be offered to
the public as enabling the reproduction
of motion pictures after content has
been lawfully acquired and decrypted.
(2)(i) Motion pictures (including
television shows and videos), as defined
in 17 U.S.C. 101, where the motion
picture is lawfully acquired on a DVD
protected by the Content Scramble
System, on a Blu-ray disc protected by
the Advanced Access Content System,
or via a digital transmission protected
by a technological measure, where:
(A) Circumvention is undertaken by a
disability services office or other unit of
a kindergarten through twelfth-grade
educational institution, college, or
university engaged in and/or
responsible for the provision of
accessibility services for the purpose of
adding captions and/or audio
description to a motion picture to create
an accessible version for students,
faculty, or staff with disabilities;
(B) The educational institution unit in
paragraph (b)(2)(i)(A) of this section has
a reasonable belief that the motion
picture will be used for a specific future
activity of the institution and, after a
reasonable effort, has determined that
an accessible version of sufficient
quality cannot be obtained at a fair
market price or in a timely manner,
including where a copyright holder has
not provided an accessible version of a
motion picture that was included with
a textbook; and
(C) The accessible versions are
provided to students or educators and
stored by the educational institution in
a manner intended to reasonably
prevent unauthorized further
dissemination of a work.
(ii) For purposes of paragraph (b)(2) of
this section,
(A) ‘‘Audio description’’ means an
oral narration that provides an accurate
rendering of the motion picture;
(B) ‘‘Accessible version of sufficient
quality’’ means a version that in the
reasonable judgment of the educational
institution unit has captions and/or
audio description that are sufficient to
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meet the accessibility needs of students,
faculty, or staff with disabilities and are
substantially free of errors that would
materially interfere with those needs;
and
(C) Accessible materials created
pursuant to this exemption and stored
pursuant to paragraph (b)(2)(i)(C) of this
section may be reused by the
educational institution unit to meet the
accessibility needs of students, faculty,
or staff with disabilities pursuant to
paragraphs (b)(2)(i)(A) and (B) of this
section.
(3)(i) Motion pictures (including
television shows and videos), as defined
in 17 U.S.C. 101, where the motion
picture is lawfully acquired on a DVD
protected by the Content Scramble
System, or on a Blu-ray disc protected
by the Advanced Access Content
System, solely for the purpose of lawful
preservation or the creation of a
replacement copy of the motion picture,
by an eligible library, archives, or
museum, where:
(A) Such activity is carried out
without any purpose of direct or
indirect commercial advantage;
(B) The DVD or Blu-ray disc is
damaged or deteriorating;
(C) The eligible institution, after a
reasonable effort, has determined that
an unused and undamaged replacement
copy cannot be obtained at a fair price
and that no streaming service, download
service, or on-demand cable and
satellite service makes the motion
picture available to libraries, archives,
and museums at a fair price; and
(D) The preservation or replacement
copies are not distributed or made
available outside of the physical
premises of the eligible library, archives,
or museum.
(ii) For purposes of paragraph (b)(3)(i)
of this section, a library, archives, or
museum is considered ‘‘eligible’’ if—
(A) The collections of the library,
archives, or museum are open to the
public and/or are routinely made
available to researchers who are not
affiliated with the library, archives, or
museum;
(B) The library, archives, or museum
has a public service mission;
(C) The library, archives, or museum’s
trained staff or volunteers provide
professional services normally
associated with libraries, archives, or
museums;
(D) The collections of the library,
archives, or museum are composed of
lawfully acquired and/or licensed
materials; and
(E) The library, archives, or museum
implements reasonable digital security
measures as appropriate for the
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activities permitted by paragraph
(b)(3)(i) of this section.
(4)(i) Motion pictures, as defined in
17 U.S.C. 101, where the motion picture
is on a DVD protected by the Content
Scramble System, on a Blu-ray disc
protected by the Advanced Access
Content System, or made available for
digital download where:
(A) The circumvention is undertaken
by a researcher affiliated with a
nonprofit institution of higher
education, or by a student or
information technology staff member of
the institution at the direction of such
researcher, solely to deploy text and
data mining techniques on a corpus of
motion pictures for the purpose of
scholarly research and teaching;
(B) The copy of each motion picture
is lawfully acquired and owned by the
institution, or licensed to the institution
without a time limitation on access;
(C) The person undertaking the
circumvention views or listens to the
contents of the motion pictures in the
corpus solely for the purpose of
verification of the research findings; and
(D) The institution uses effective
security measures to prevent further
dissemination or downloading of
motion pictures in the corpus, and to
limit access to only the persons
identified in paragraph (b)(4)(i)(A) of
this section or to researchers affiliated
with other institutions of higher
education solely for purposes of
collaboration or replication of the
research.
(ii) For purposes of paragraph (b)(4)(i)
of this section:
(A) An institution of higher education
is defined as one that:
(1) Admits regular students who have
a certificate of graduation from a
secondary school or the equivalent of
such a certificate;
(2) Is legally authorized to provide a
postsecondary education program;
(3) Awards a bachelor’s degree or
provides not less than a two-year
program acceptable towards such a
degree;
(4) Is a public or other nonprofit
institution; and
(5) Is accredited by a nationally
recognized accrediting agency or
association.
(B) The term ‘‘effective security
measures’’ means security measures that
have been agreed to by interested
copyright owners of motion pictures
and institutions of higher education; or,
in the absence of such measures, those
measures that the institution uses to
keep its own highly confidential
information secure. If the institution
uses the security measures it uses to
protect its own highly confidential
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information, it must, upon a reasonable
request from a copyright owner whose
work is contained in the corpus, provide
information to that copyright owner
regarding the nature of such measures.
(5)(i) Literary works, excluding
computer programs and compilations
that were compiled specifically for text
and data mining purposes, distributed
electronically where:
(A) The circumvention is undertaken
by a researcher affiliated with a
nonprofit institution of higher
education, or by a student or
information technology staff member of
the institution at the direction of such
researcher, solely to deploy text and
data mining techniques on a corpus of
literary works for the purpose of
scholarly research and teaching;
(B) The copy of each literary work is
lawfully acquired and owned by the
institution, or licensed to the institution
without a time limitation on access;
(C) The person undertaking the
circumvention views the contents of the
literary works in the corpus solely for
the purpose of verification of the
research findings; and
(D) The institution uses effective
security measures to prevent further
dissemination or downloading of
literary works in the corpus, and to limit
access to only the persons identified in
paragraph (b)(5)(i)(A) of this section or
to researchers or to researchers affiliated
with other institutions of higher
education solely for purposes of
collaboration or replication of the
research.
(ii) For purposes of paragraph (b)(5)(i)
of this section:
(A) An institution of higher education
is defined as one that:
(1) Admits regular students who have
a certificate of graduation from a
secondary school or the equivalent of
such a certificate;
(2) Is legally authorized to provide a
postsecondary education program;
(3) Awards a bachelor’s degree or
provides not less than a two-year
program acceptable towards such a
degree;
(4) Is a public or other nonprofit
institution; and
(5) Is accredited by a nationally
recognized accrediting agency or
association.
(B) The term ‘‘effective security
measures’’ means security measures that
have been agreed to by interested
copyright owners of literary works and
institutions of higher education; or, in
the absence of such measures, those
measures that the institution uses to
keep its own highly confidential
information secure. If the institution
uses the security measures it uses to
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protect its own highly confidential
information, it must, upon a reasonable
request from a copyright owner whose
work is contained in the corpus, provide
information to that copyright owner
regarding the nature of such measures.
(6)(i) Literary works or previously
published musical works that have been
fixed in the form of text or notation,
distributed electronically, that are
protected by technological measures
that either prevent the enabling of readaloud functionality or interfere with
screen readers or other applications or
assistive technologies:
(A) When a copy or phonorecord of
such a work is lawfully obtained by an
eligible person, as such a person is
defined in 17 U.S.C. 121; provided,
however, that the rights owner is
remunerated, as appropriate, for the
market price of an inaccessible copy of
the work as made available to the
general public through customary
channels; or
(B) When such a work is lawfully
obtained and used by an authorized
entity pursuant to 17 U.S.C. 121.
(ii) For the purposes of paragraph
(b)(6)(i) of this section, a ‘‘phonorecord
of such a work’’ does not include a
sound recording of a performance of a
musical work unless and only to the
extent the recording is included as part
of an audiobook or e-book.
(7) Literary works consisting of
compilations of data generated by
medical devices or by their personal
corresponding monitoring systems,
where such circumvention is
undertaken by or on behalf of a patient
for the sole purpose of lawfully
accessing data generated by a patient’s
own medical device or monitoring
system. Eligibility for this exemption is
not a safe harbor from, or defense to,
liability under other applicable laws,
including without limitation the Health
Insurance Portability and
Accountability Act of 1996, the
Computer Fraud and Abuse Act of 1986,
or regulations of the Food and Drug
Administration.
(8) Computer programs that enable
wireless devices to connect to a wireless
telecommunications network, when
circumvention is undertaken solely in
order to connect to a wireless
telecommunications network and such
connection is authorized by the operator
of such network.
(9) Computer programs that enable
smartphones and portable all-purpose
mobile computing devices to execute
lawfully obtained software applications,
where circumvention is accomplished
for the sole purpose of enabling
interoperability of such applications
with computer programs on the
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smartphone or device, or to permit
removal of software from the
smartphone or device. For purposes of
this paragraph (b)(9), a ‘‘portable allpurpose mobile computing device’’ is a
device that is primarily designed to run
a wide variety of programs rather than
for consumption of a particular type of
media content, is equipped with an
operating system primarily designed for
mobile use, and is intended to be
carried or worn by an individual.
(10) Computer programs that enable
smart televisions to execute lawfully
obtained software applications, where
circumvention is accomplished for the
sole purpose of enabling interoperability
of such applications with computer
programs on the smart television, and is
not accomplished for the purpose of
gaining unauthorized access to other
copyrighted works. For purposes of this
paragraph (b)(10), ‘‘smart televisions’’
includes both internet-enabled
televisions, as well as devices that are
physically separate from a television
and whose primary purpose is to run
software applications that stream
authorized video from the internet for
display on a screen.
(11) Computer programs that enable
voice assistant devices to execute
lawfully obtained software applications,
where circumvention is accomplished
for the sole purpose of enabling
interoperability of such applications
with computer programs on the device,
or to permit removal of software from
the device, and is not accomplished for
the purpose of gaining unauthorized
access to other copyrighted works. For
purposes of this paragraph (b)(11), a
‘‘voice assistant device’’ is a device that
is primarily designed to run a wide
variety of programs rather than for
consumption of a particular type of
media content, is designed to take user
input primarily by voice, and is
designed to be installed in a home or
office.
(12) Computer programs that enable
routers and dedicated network devices
to execute lawfully obtained software
applications, where circumvention is
accomplished for the sole purpose of
enabling interoperability of such
applications with computer programs
on the router or dedicated network
device, and is not accomplished for the
purpose of gaining unauthorized access
to other copyrighted works. For the
purposes of this paragraph (b)(12),
‘‘dedicated network device’’ includes
switches, hubs, bridges, gateways,
modems, repeaters, and access points,
and excludes devices that are not
lawfully owned.
(13) Computer programs that are
contained in and control the functioning
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of a lawfully acquired motorized land
vehicle or marine vessel such as a
personal automobile or boat,
commercial vehicle or vessel, or
mechanized agricultural vehicle or
vessel, except for programs accessed
through a separate subscription service,
when circumvention is a necessary step
to allow the diagnosis, repair, or lawful
modification of a vehicle or vessel
function, where such circumvention is
not accomplished for the purpose of
gaining unauthorized access to other
copyrighted works. Eligibility for this
exemption is not a safe harbor from, or
defense to, liability under other
applicable laws, including without
limitation regulations promulgated by
the Department of Transportation or the
Environmental Protection Agency.
(14) Computer programs that are
contained in and control the functioning
of a lawfully acquired device that is
primarily designed for use by
consumers, when circumvention is a
necessary step to allow the diagnosis,
maintenance, or repair of such a device,
and is not accomplished for the purpose
of gaining access to other copyrighted
works. For purposes of this paragraph
(b)(14):
(i) The ‘‘maintenance’’ of a device is
the servicing of the device in order to
make it work in accordance with its
original specifications and any changes
to those specifications authorized for
that device; and
(ii) The ‘‘repair’’ of a device is the
restoring of the device to the state of
working in accordance with its original
specifications and any changes to those
specifications authorized for that
device. For video game consoles,
‘‘repair’’ is limited to repair or
replacement of a console’s optical drive
and requires restoring any technological
protection measures that were
circumvented or disabled.
(15) Computer programs that are
contained in and control the functioning
of a lawfully acquired medical device or
system, and related data files, when
circumvention is a necessary step to
allow the diagnosis, maintenance, or
repair of such a device or system. For
purposes of this paragraph (b)(15):
(i) The ‘‘maintenance’’ of a device or
system is the servicing of the device or
system in order to make it work in
accordance with its original
specifications and any changes to those
specifications authorized for that device
or system; and
(ii) The ‘‘repair’’ of a device or system
is the restoring of the device or system
to the state of working in accordance
with its original specifications and any
changes to those specifications
authorized for that device or system.
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(16)(i) Computer programs, where the
circumvention is undertaken on a
lawfully acquired device or machine on
which the computer program operates,
or is undertaken on a computer,
computer system, or computer network
on which the computer program
operates with the authorization of the
owner or operator of such computer,
computer system, or computer network,
solely for the purpose of good-faith
security research.
(ii) For purposes of paragraph
(b)(16)(i) of this section, ‘‘good-faith
security research’’ means accessing a
computer program solely for purposes of
good-faith testing, investigation, and/or
correction of a security flaw or
vulnerability, where such activity is
carried out in an environment designed
to avoid any harm to individuals or the
public, and where the information
derived from the activity is used
primarily to promote the security or
safety of the class of devices or
machines on which the computer
program operates, or those who use
such devices or machines, and is not
used or maintained in a manner that
facilitates copyright infringement.
(iii) Good-faith security research that
qualifies for the exemption under
paragraph (b)(16)(i) of this section may
nevertheless incur liability under other
applicable laws, including without
limitation the Computer Fraud and
Abuse Act of 1986, as amended and
codified in title 18, United States Code,
and eligibility for that exemption is not
a safe harbor from, or defense to,
liability under other applicable laws.
(17)(i) Video games in the form of
computer programs embodied in
physical or downloaded formats that
have been lawfully acquired as
complete games, when the copyright
owner or its authorized representative
has ceased to provide access to an
external computer server necessary to
facilitate an authentication process to
enable gameplay, solely for the purpose
of:
(A) Permitting access to the video
game to allow copying and modification
of the computer program to restore
access to the game for personal, local
gameplay on a personal computer or
video game console; or
(B) Permitting access to the video
game to allow copying and modification
of the computer program to restore
access to the game on a personal
computer or video game console when
necessary to allow preservation of the
game in a playable form by an eligible
library, archives, or museum, where
such activities are carried out without
any purpose of direct or indirect
commercial advantage and the video
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game is not distributed or made
available outside of the physical
premises of the eligible library, archives,
or museum.
(ii) Video games in the form of
computer programs embodied in
physical or downloaded formats that
have been lawfully acquired as
complete games, that do not require
access to an external computer server
for gameplay, and that are no longer
reasonably available in the commercial
marketplace, solely for the purpose of
preservation of the game in a playable
form by an eligible library, archives, or
museum, where such activities are
carried out without any purpose of
direct or indirect commercial advantage
and the video game is not distributed or
made available outside of the physical
premises of the eligible library, archives,
or museum.
(iii) Computer programs used to
operate video game consoles solely to
the extent necessary for an eligible
library, archives, or museum to engage
in the preservation activities described
in paragraph (b)(17)(i)(B) or (b)(17)(ii) of
this section.
(iv) For purposes of this paragraph
(b)(17), the following definitions shall
apply:
(A) For purposes of paragraphs
(b)(17)(i)(A) and (b)(17)(ii) of this
section, ‘‘complete games’’ means video
games that can be played by users
without accessing or reproducing
copyrightable content stored or
previously stored on an external
computer server.
(B) For purposes of paragraph
(b)(17)(i)(B) of this section, ‘‘complete
games’’ means video games that meet
the definition in paragraph (b)(17)(iv)(A)
of this section, or that consist of both a
copy of a game intended for a personal
computer or video game console and a
copy of the game’s code that was stored
or previously stored on an external
computer server.
(C) ‘‘Ceased to provide access’’ means
that the copyright owner or its
authorized representative has either
issued an affirmative statement
indicating that external server support
for the video game has ended and such
support is in fact no longer available or,
alternatively, server support has been
discontinued for a period of at least six
months; provided, however, that server
support has not since been restored.
(D) ‘‘Local gameplay’’ means
gameplay conducted on a personal
computer or video game console, or
locally connected personal computers or
consoles, and not through an online
service or facility.
(E) A library, archives, or museum is
considered ‘‘eligible’’ if—
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(1) The collections of the library,
archives, or museum are open to the
public and/or are routinely made
available to researchers who are not
affiliated with the library, archives, or
museum;
(2) The library, archives, or museum
has a public service mission;
(3) The library, archives, or museum’s
trained staff or volunteers provide
professional services normally
associated with libraries, archives, or
museums;
(4) The collections of the library,
archives, or museum are composed of
lawfully acquired and/or licensed
materials; and
(5) The library, archives, or museum
implements reasonable digital security
measures as appropriate for the
activities permitted by this paragraph
(b)(17).
(18)(i) Computer programs, except
video games, that have been lawfully
acquired and that are no longer
reasonably available in the commercial
marketplace, solely for the purpose of
lawful preservation of a computer
program, or of digital materials
dependent upon a computer program as
a condition of access, by an eligible
library, archives, or museum, where
such activities are carried out without
any purpose of direct or indirect
commercial advantage. Any electronic
distribution, display, or performance
made outside of the physical premises
of an eligible library, archives, or
museum of works preserved under this
paragraph may be made to only one user
at a time, for a limited time, and only
where the library, archives, or museum
has no notice that the copy would be
used for any purpose other than private
study, scholarship, or research.
(ii) For purposes of the exemption in
paragraph (b)(18)(i) of this section, a
library, archives, or museum is
considered ‘‘eligible’’ if—
(A) The collections of the library,
archives, or museum are open to the
public and/or are routinely made
available to researchers who are not
affiliated with the library, archives, or
museum;
(B) The library, archives, or museum
has a public service mission;
(C) The library, archives, or museum’s
trained staff or volunteers provide
professional services normally
associated with libraries, archives, or
museums;
(D) The collections of the library,
archives, or museum are composed of
lawfully acquired and/or licensed
materials; and
(E) The library, archives, or museum
implements reasonable digital security
measures as appropriate for the
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activities permitted by this paragraph
(b)(18).
(19) Computer programs that operate
3D printers that employ technological
measures to limit the use of material,
when circumvention is accomplished
solely for the purpose of using
alternative material and not for the
purpose of accessing design software,
design files, or proprietary data.
(20) Computer programs, solely for
the purpose of investigating a potential
infringement of free and open source
computer programs where:
(i) The circumvention is undertaken
on a lawfully acquired device or
machine other than a video game
console, on which the computer
program operates;
(ii) The circumvention is performed
by, or at the direction of, a party that has
a good-faith, reasonable belief in the
need for the investigation and has
standing to bring a breach of license or
copyright infringement claim;
(iii) Such circumvention does not
constitute a violation of applicable law;
and
(iv) The copy of the computer
program, or the device or machine on
which it operates, is not used or
maintained in a manner that facilitates
copyright infringement.
(21) Video games in the form of
computer programs, embodied in
lawfully acquired physical or
downloaded formats, and operated on a
general-purpose computer, where
circumvention is undertaken solely for
the purpose of allowing an individual
with a physical disability to use
software or hardware input methods
other than a standard keyboard or
mouse.
*
*
*
*
*
Dated: October 21, 2021.
Carla D. Hayden,
Librarian of Congress.
[FR Doc. 2021–23311 Filed 10–27–21; 8:45 am]
BILLING CODE 1410–30–P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 52
[EPA–R04–OAR–2020–0445; FRL–8779–02–
R4]

Air Plan Approval; SC; Revisions to
Definitions
AGENCY:

Environmental Protection
Agency (EPA).
ACTION: Final rule.
SUMMARY:

The Environmental Protection
Agency (EPA) is finalizing approval of
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a State Implementation Plan (SIP)
revision submitted by the State of South
Carolina, through the South Carolina
Department of Health and
Environmental Control (SC DHEC or
Department), on April 24, 2020. The SIP
revision updates the definition of ‘‘Spec.
Oil (Specification Oil)’’ and makes
minor updates to formatting and
numbering. EPA is finalizing approval
of these changes pursuant to the Clean
Air Act (CAA or Act) and implementing
federal regulations.
DATES: This rule is effective November
29, 2021.
ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA–R04–OAR–
2020–0445. All documents in the docket
are listed on the www.regulations.gov
website. Although listed in the index,
some information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303–8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Andres Febres, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303–8960.
The telephone number is (404) 562–
8966. Mr. Febres can also be reached via
electronic mail at febresmartinez.andres@epa.gov.
SUPPLEMENTARY INFORMATION:
I. Background
On April 24, 2020, SC DHEC
submitted a SIP revision to EPA for
approval that includes changes to South
Carolina Regulation 61–62.1, Section I—
Definitions.1 First, SC DHEC’s April 24,
1 In the April 24, 2020, SIP revision SC DHEC also
submitted to EPA changes to Regulations 61–62.1,
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