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Beyond the bright lights of anti-suit injunctions and SEP litigation....
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* Global strategies: global supply chains require businesses to prepare for
threats/opportunities for counter litigation.
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* Validity challenges: SIPO and USPTO
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* Infringement challenges: attacking supply chains and manufacturing centers
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Issue to Watch:
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ITC’s Extraterritorial Authority over Trade Secret Misappropriation
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“ B Uty RS "%/Cerlain Botulinum Toxin Products, Inv. No.

337-TA-1145

* The Complainants allege that Daewoong misappropriated trade secrets related to (1) Medytox’s bacterial
strain used to manufacture its BTX products, and (11) Medytox’s manufacturing process for Meditoxin.
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* The issue of first impression in this investigation in that the asserted trade secrets at i1ssue here are
purely Korean trade secrets — there are no U.S. trade secret rights at issue 1n this case.
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* The Commission affirmed that the ITC has broad subject matter jurisdiction over trade secrets both

developed and misappropriated abroad; jurisdiction based on importation of a product made through
unfair business conduct (i.e. misappropriation).
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Issue to Watch:
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Process Patent Infringement (35 USC 3 271(g)) and Statutory
Burden Shifting (35 USC § 295)
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Burden Shifting for Process Patent Infringement
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In actions alleging infringement of a process patent based on the importation, sale, offer for sale, or use of a
product which is made from a process patented in the United States, if the court finds:
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(1)that a substantial likelihood exists that the product was made by the patented process, and
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(2)that the plaintiff has made a reasonable effort to determine the process actually used in the production of
the product and was unable to so determine,
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the product shall be presumed to have been so made, and the burden of establishing that the product was not
made by the process shall be on the party asserting that it was not so made.
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Thank You!
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