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WTO is of SomeHelp

• Thekeyconstraint

• WTOdisciplinesexclusively statebehavior

• Statemustbe theagent , oract throughconduit, or challenged
behaviormustbe somehowattributed to state (but-for test)

• Unlike ITO, nochapteronRBPs
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WhoFares Better then theWTO?

• SomeFTAsgo further (9.10 CPTPP)

• NoParty shall, in connectionwith theestablishment, acquisition, 
expansion, management, conduct, operation, or saleorother
dispositionof an investmentof an investorof aPartyorof anon-Party
in its territory, imposeorenforceany requirement, orenforceany
commitmentorundertaking: (f ) to transfer aparticular technology, a
productionprocessorotherproprietaryknowledge toaperson in its
territory

• Still it is statebehavior sanctioned, butmoreof statebehavior
is sanctioned through this formulation
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Why/HowGet There?

• Unilateral threats vs. Chinadonotwork, andwouldbe
irrational toexpect“imaginative” case laweither (assuming
judiciary crisishasbeen resolved)

• “completion” of thecontractemergesasonlyadequate
means toaddress the issue

• But
• Under-enforcement vsChina seems tobe incentive-compatible
• Demandeursneed tostrategizeabout their threatpoints
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