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Central Valley Project Improvement Act Completion under Section 3407(d)(2)(A)

Congress enacted the Central Valley Project Improvement Act 1 (CVPIA or Act) in 1992 in an
effort to address long-standing concerns about the Central Valley Project's impact on fish and
wildlife. Under section 3407, Congress directed the Secretary to "assess and collect" mitigation
and restoration payments and direct them into a Restoration Fund to "carry out the habitat
restoration, improvement, and acquisition provisions" of the Act.
Congress never intended these payments to be permanent and, accordingly, mandated that "upon
completion of the fish, wildlife, and habitat mitigation and restoration actions mandated under
section 3406... , the Secretary shal I reduce" the mitigation and restoration charges under the Act.
The question of what completion is and when it must be declared has been asked numerous times
over the last 28 years. In 2006, the then-Assistant Secretary for Water and Science directed the
Commissioner of Reclamation to undertake a performance review of the CVPIA programs. In
response, the Bureau of Reclamation and the U.S. Fish and Wildlife Service issued a somewhat
flawed report in 2009 entitled the Central Valley Project Improvement Act Program Activity
Report (CPAR).2 In that report Reclamation and FW S found that "[t]he timeframe for reducing
the Restoration Fund is unknown, but can be realistically expected to require many more years."
The CPAR suggested that it would be appropriate to review the status of these programs again in
10 years.
In light of this, in 2019 the Solicitor's Office and Reclamation took a fresh look at the status of
the restoration activities and at the CPAR's findings on what is required to declare the programs
complete as directed in the CVPIA.
Attached for your consideration is a review of the CPAR by the Solicitor's Office. It raises
significant questions about the legal conclusions contained in that report about what constitutes
Title XXXIV of Pub. L. No. I 02-575 (Oct. 30, 1992)
https://www.usbr.gov/mp/cvpia/docs reports/docs/2009 Final%20CPAR%20Report%208-?5-09.pdf (Last visited
January 11, 2021)
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