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BRIEFING MEMO FOR THE ACTING DIRECTOR

Recommendation to Eliminate the USCIS Terrorism-Related

Inadmissibility Grounds (TRIG) Hold Policy (b)(5)

February 9, 2017

Overview:
This paper provides information regarding cases currently being held by USCIS pursuant to the existing USCIS
Terrorism-Related Inadmissibility Grounds (TRIG) hold policy and a review of relevant considerations for

determining whether these cases should continue to be held or released for adjudication. |
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BRIEFING MEMO FOR THE ACTING DIRECTOR

Attachments:
A. Existing Exercises of Authority (Exemptions)
B. Statistics for Cases on Hold for TRIG, by Form Type and Nationality
C. Senior Policy Council Briefing Paper: TRIG Exemptions & INA 318
D. Draft PM Eliminating the USCIS Hold Policy (will require clearance through Exec Sec process)
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Revised Guidance for Processing Cases Involving Terrorism-Related Inadmissibility Grounds
and Elimination of the Hold Policy for Such Cases
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Senior Policy Council — Briefing Paper

TRIG Exemptions & INA § 318
POCs: OCC/FOD

|Applicable Laws and Regulations
Immigration and Nationality Act (INA) §§ 212(a)(3)(B); 212(d)(4); 318.
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SPC Briefing Paper: TRIG Exemptions & INA 318
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SPC Briefing Paper: TRIG Exemptions & INA 318
P4

IRecommended course and form of action
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SPC Briefing Paper: TRIG Exemptions & INA 318
P.5

Legal Addendum
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Options Paper:
Exercises of Authority Relating to the Terrorism-Related Inadmissibility Grounds

This paper outlines options relating to Section 7 of Executive Order 13780, Protecting The Nation From Foreign
Terrorist Entry Into the United States, which directs the Secretaries of State and Homeland Security, in
consultation with one another and the Attorney General, to consider rescission of the terrorism-related
inadmissibility grounds (TRIG) exercises of authority (exemptions) permitted by section 212(d})(3)(B} of the

Immigration and Nationality Act (INA). Specifically, the paper presents three options responsive to this directive:

Background

The terrorism-related inadmissibility grounds, or “TRIG,” as defined in INA § 212(a)(3)(B), render certain
individuals inadmissible to the United States. Such individuals are unable to obtain most immigration benefits.
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Methodology
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Options
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Attachments

Attachment A: Summary of Group-Based Exercises of Authority
Attachment B: Summary of Situational Exercises of Authority
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U.S. Citizenship and Immigration Services

Academy Training Center
BUILDING THE WORRFORCE OF TOMORROW

Terrorism-Related Inadmissibility Grounds
(TRIG)
BSC 234

Instructor Guide
Revision Date: May 2017

OFFICE OF HUMAN CAPITAL AND TRAINING

USCIS, ACADEMY TRAINING CENTER
FEDERAL LAW ENFORCEMENT TRAINING CENTER| NORTH CHARLESTON, SC
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BSC 234 - Terrorism-Related Inadmissibility Grounds (TRIG)

Revision

Date: May 2017

Important Note: This text has been compiled for TRAINING ONLY. It is not intended to, does
not, and may not be relied upon to create or confer any right(s) or benefit(s), substantive or
procedural, enforceable at law by any individual or other party in benefit applications before
USCIS, in removal proceedings, in litigation with the United States, or in any other form or
manner. This training does not have the force of law, or of a DHS directive and it should NOT
be used in place of official directives or publications. The text information is current according
to the references listed and as of the last revision date. You should, however, remember that it
is YOUR responsibility to keep up with the latest professional information available for your
area of responsibility.

Content Feedback POC:

Academy Training Center
ECN Link to Training Material Correction Form
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Instructor Preparation

Estimated
Instructional Time

4 hours

Lesson Description

This course examines TRIG pursuant to INA § 212(a)(3)(B) as well as the currently
available exceptions and exemptions for TRIG and its requirements and scope.

Terminal
Objective

Upon completion of this module, you will be able to identify the TRIG grounds of
inadmissibility and determine whether these grounds apply when adjudicating an
application for an immigration benefit.

If a TRIG ground does apply, you will be able determine if an exemption is available,
and be able to apply the relevant inadmissibility ground(s) and USCIS policy to
adjudicate the exemption(s).

Enabling
Objectives

1. Identify the basic principles of TRIG, the scope of TRIG, and to which
immigration benefits TRIG applies

2. Specify activities or associations giving rise to TRIG pursuant to INA §
212(a)3)(B)()

3. Identify the three types of terrorist organizations described in INA §

212(a)(3)(B)(vi)

Define “Terrorist Activity” under INA § 212(a)(3)(B)(ii1)

Define “Engage in Terrorist Activity” under INA § 212(a)(3)(B)(iv)

Identify the exceptions to TRIG

Identify the exemptions from TRIG

Identify the criteria for placing cases on hold pursuant to the USCIS TRIG Hold

Policy and demonstrate familiarity with the exception(s) to the TRIG Hold Policy

PN B

Training Facilities

Classroom to accommodate the requisite number of participants.

Methods of
Instruction

The methods of instruction used in this lesson include:
¢ Instructor presentation
e Jllustrative examples

Instructor References

The instructor will need the following documents to teach this lesson:
e Instructor Guide

Participant Materials

The trainees will need the following materials to participate in this lesson:
e Participant Guide

Training Aids The instructor will need the following materials to teach this lesson:
e PowerPoint Presentation
e Instructor Guide
Equipment and The instructor will need the following items to teach this lesson:
Supplies

e Laptop/computer for presentation

e Projector for PowerPoint presentation

¢ Projection screen (if applicable)

e (Cables to connect laptop/computer to projector
e Presentation “clicker” to advance slides
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Terrorism-Related Inadmissibility Grounds (TRIG)

Introduction

TERRORISM RELATED
INADMISSIBILITY GROUNDS
{TRIG)

g Course 234
L]

ntroduction

This course examines TRIG pursuant to INA §
212(a)(3)(B) as well as the currently available exceptions
and exemptions for TRIG and its requirements and
scope. The material is very important as it relates to
national security issues.

The TRIG grounds of inadmissibility are also grounds
for deportability pursuant to INA § 237(a)(4)(B). INA §
237(a)(4)(B) renders an alien deportable if he or she is
inadmissible under INA § 212(a)(3)(B).

Even when it is determined that an alien is not statutorily
barred or inadmissible on the basis of TRIG, the factors
that led to an examination of potential inadmissibility
and statutory ineligibility may be applicable to
discretionary benefit applications.

If a TRIG bar does apply to a benefit application, a
USCIS Immigration Services Officer (ISO) must be able
to 1dentify which TRIG bar(s) apply, identify any
applicable exception(s) or exemption(s) or lack thereof,
and adjudicate the case to completion by using the TRIG
Exemption Worksheet or placing the case on hold per
USCIS policy.

New exemptions become available on an ongoing basis,
and you must be aware of all available exemptions,
applicable USCIS implementation guidance, the proper
use of the USCIS TRIG ECN site, and USCIS hold

policies.

Before getting started, I want to introduce to you three
new people. Pay close attention and make notes as their
stories are important. [ will ask for three volunteers to
read each of the three scenarios in Appendix A, which
will be followed up with a discussion.
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Instructor Note: Approach this activity by asking
the class after each scenario is read if they think the
person is inadmissible for terrorism related
activities or if the person is not inadmissible.

Then tally the votes and place them on the board
for each scenario, and task the class why they voted
the way they voted for each scenario.

Tell the class that they will return to the scenarios
later in the presentation.

Return to the scenarios after EO #5 and ask the
class what they think now, discussing whether their
conclusions have changed, why they have changed,
and who they now think is inadmissible and why.

After the EO #7, you may wish to return to the
scenarios to discuss possible exemptions for each
scenario with the class.

I Terminal Objective

+ Upon completion of this module, you will be able to

identify TRIG grounds of inadmissibility and determine
whether these grounds apply when adjudicating an
application for an immigration benefit

« 1f a TRIG ground does apply, youwill determine if an

exemption is available, and be able to apply the relevant
inadmissibility ground{s} and USCIS policy to adjudicate
the exemption(s}

Upon completion of this module, you will be able to
identify the TRIG grounds of inadmissibility and
determine whether these grounds apply when
adjudicating an application for an immigration benefit.

If a TRIG ground does apply, you will be able determine
if an exemption is available, and be able to apply the
relevant inadmissibility ground(s) and USCIS policy to
adjudicate the exemption(s).

I Enabling Objectives

L

2,

Identify basic principles of TRIG, scope of TRIG, and to
which immigration benefits TRIG applies

Specify activities or associations giving rise to TRIG
pursuant to INA$ 212(a) (34(B}i)

. |dentify the three types of terrorist organizations

described in INAG212(a}(3} (B (vi}

. Define “Terrorist Activity” under INA§ 212{a}(3)(B}{iii}

Our objectives for this lesson are as follows.

1. Identify the basic principles of TRIG, the scope
of TRIG, and to which immigration benefits
TRIG applies

2. Specify activities or associations giving rise to
TRIG pursuant to INA § 212(a)(3)(B)(1)

3. Identify the three types of terrorist organizations
described in INA § 212(a)(3)(B)(vi)

4. Define “Terrorist Activity” under INA §
212(a)(3)(B)(iii)

5. Define “Engage in Terrorist Activity” under INA
§ 212()3)(B)(iv)

6. Identify the exceptions to TRIG

Identify the exemptions from TRIG

8. Identify the criteria for placing cases on hold
pursuant to the USCIS TRIG Hold Policy and
demonstrate familiarity with the exception(s) to

~
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the TRIG Hold Policy

! Enabling Objectives (cont’)

5. Define “Engagein Terrorist Activity™ under INAS
212(aH3HB} i)
6. Identify the exceptions to TRIG
7. |dentify the exemptions from TRIG
8. Identify the criteria for placing cases on hold pursuant to
the USCIS TRIG Hold Policy, and demonstrate familiarity
with exceptions to the TRIG Hold Policy
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Topic 1: Basic principles of TRIG, scope of TRIG, and applicable immigration

benefits

I Enabling Objective £1 M T°p'c One:

[dentify basic principles of TRIG, the scope of Principles,

TRIG, and to which immigration benefits TRIG Scope and

applies Benefits

Upon completion of this topic, you will be able to:

o Identify the basic principles of TRIG;
o Jdentify the scope of its provisions; and
o Identify to which benefits TRIG applies.

INA §§ 212(a)(3)(B) and (F) provide detailed

General ; SO . o
I General Concepts Concepts circumstances giving rise to inadmissibility with the
INA§S 212(a}(3}(B} and (F} provide detailed circumstances Comparable ground of deportability found at INA §
g e o sy, 237(a)(4)(B). Thus, an alicn described in INA §§
Comparableground of deportability is INAS 237(a){4}(B}. 212(3)(3)(]3) or (F) iS also deportable.
« An atienclescribed in INA§S 212(2)(3)(B) or (F) is also deportable.
Provisions discussed in this module therefore apply equally . . . .
toinadmissibility and deportability. The provisions discussed in this module, therefore, apply
« If someons is inacimissible, the same personwould be deportable if Cqually to InadmISSIblllty and deportablhty
admitted,
If someone is inadmissible, the same person would be
deportable if admitted.
Applicable INA §§ 212(a)(3)(B) and 212(a)(3)(F) apply to most
. . immigration benefits.
! Applicable Immigration Benefits Immlg_ratlon &
Benefits

INA§S 212(a}(3}(B} and 212(a}(3}{F} apply to most
immigration benefits
« It does not matter whenthe activity cecurred, withcertain
exceptionsrelatingtothe date of an asylum application.
+ The lawineffect atthe time of the adjudication of the henefitis
controlling,
+ Iicludles acjustiment of status under INA § 209 for asyleesand
refugees

It does not matter when the activity occurred, with
certain exceptions relating to the date of an asylum
application.

The law in effect at the time of the adjudication of the
benefit is controlling. This includes adjustment of status
under INA § 209 for asylees and refugees.

The TRIG activity encountered in your adjudications
often occurred in the past, although TRIG may apply to
current activity or likely future activity as well.

Congress has amended INA § 212(a)(3)(B) several times
over the years, broadening the reach and scope of the
statute each time. All of these amendments are effective
retroactively. Thus, an applicant who was eligible for
asylum in 2000 may now be ineligible for adjustment of
status due to a change in the law. If an exemption is
currently unavailable, and the case falls within current
USCIS hold guidance, then the case 1s placed on hold in
the expectation that a future exemption may become
available that would apply to the applicant.

Note, however, that most of the major changes to this
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section occurred in 2001, making many more cases

ineligible for the benefit sought now than would have
been ineligible previously. Later changes, such as in
2005, were not as sweeping and affected fewer cases.

o  When the Form [-589 was filed may matter with
respect to asylum and withholding eligibility. See
8 C.F.R §§ 208.13(c)(2)(1)(F),1208.13(c)(2)(1)(F).

o This is not true for the subsequent adjustment of
status by a refugee or an asylee. See INA § 209;
8 C.FR. §§209.1 (refugees), 209.2 (asylees).

Instructor Note: Unlike every other application, the
regulations for asylum have special rules where an
older version of the law is applied for applications
filed before April 1, 1997. Though all of the TRIG
grounds are now bars to asylum, this was not always
the case. Prior to 2001, the TRIG grounds were
considerably narrower. However, the current version
of TRIG applies at the time of an asylee’s adjustment
application. There are, therefore, some aliens who
are ineligible to adjust due to terrorist activities, who
nonetheless, under the current regulations and the
TRIG grounds that existed at the time of the grant,
have valid asylee status.

NA §§ 212(a)(3)(B) and (F) apply to: il Appl_lcab!e
Adjustment of status ) Im mi g I'atIOI’l

« Asylum, withholding of removal and refugee admission Be n efi ts

« Caicellation of removal
o INAS 212{c) waiver
« Temporary Protected Statue (TPS)

« Family Unity benefits

« Tuonimmigrant status

« U nonimmigrant status

< |-730 petitions for asylum and refugee derivatives

INA §§ 212(a)(3)(B) and(F) apply to the following
benefits:

o Adjustment of status — INA §§ 209, 245(a)(2),
245(c)(6)
Asylum — INA § 208(b)(2)(A)(V)
Withholding of removal — INA § 241(b)(3)(B)
Refugee admission — INA § 207(c)(3)
Cancellation of removal — INA § 240A(c)(4)
INA § 212(c) waiver (as it existed until 1997); 8
C.FR.§212.3(H)(3)
Temporary Protected Status (TPS) — INA §§
244(c)(2)(A)(iii)(TIT), 244(c)(2)(B)(ii)
Family Unity — 8 C.F.R. § 236.13(c)
T nonimmigrant status — 8 C.F.R. § 212.16(b)(1)
U nonimmigrant status - 8 C.F.R. § 212.17(b)(1)
1-730 Relative Petitions for asylum and refugee
derivatives — 8 C.F.R. § 208.21(a)
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™ Inapplicable
"% Immigration
Benefits

! INA §§ 212{a}{3){B) & (F) do not apply to:

+ Naturalization
+ Employment authorization (EAD)
+ Visa petitions (other than the -730)

+ Deferral of Removalunder the Convention Against Torture
(DCAT)

INA §§ 212(a)(3)(B) and (F) do not apply to the
following:

o Naturalization

¢ Employment authorization (EAD)

e Visa petitions (other than I-730s)

e Deferral of Removal under the Convention
Against Torture (DCAT)

Instructor Note:

‘While not a bar to naturalization, TRIG is relevant to
the analysis of Good Moral Character (GMC) within
the requisite statutory period for naturalization.
Depending on the timing of the activity, it may also
be relevant to whether the naturalization applicant
lawfully acquired permanent residence. See INA §
318.

Deferral of Removal under the Convention Against
Torture (DCAT) is a form of relief from removal that
one can never become ineligible for based on
misconduct. There are no exceptions to DCAT if it is
more likely than not that a person will be tortured
upon return to his or her country. Withholding of
Removal under CAT does have bars, but DCAT does
not. These forms of relief are heard only in removal
proceedings by an Immigration Judge of the
Executive Office for Immigration Review (EOIR).

Scope of INA

Scope of INA § 212(a)(3)(B)
1 § 212(a)(3)(B)

Coversmore conduct than over 20 other federal
tegal definitions of terrorism
+ Expanded byboth the USAPATRIOT Act and REAL ID Act

+ Covers more than the generalunderstanding ofwhatis
terrorism

I Scope (cont’d)

Many aliens are inadmissible under INAS
212{a)(3)(B), but mightnotbe considered terrorists
by:

« Other provisions of the law

+ Themedia

* The general public

INA § 212(a)(3)(B) was created by the Immigration Act
of 1990 (IMMACT 90) and has been amended several
times since its enactment.

INA § 212(a)(3)(B) covers more conduct than any of the
over 20 other federal legal definitions of terrorism.

It has been expanded by the USA PATRIOT and the
REAL ID Acts, among others.

Many aliens are inadmissible under INA § 212(a)(3)(B)
who would not be considered terrorists under other U.S.
laws, the media, or the general public.

Therefore, terrorist activity under INA § 212(a)(3)(B)
includes more than the general understanding of
terrorism.
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Terrorism

under other [ ing
laws

and as

gengrally
unckrstood

! Scope (cont’d)

Terrarist
Activity under
the [NA

Comments on the scope of INA § 212(a)(3)(B):

) Scope -
Scope (cont’s 3 . e
I “ope fcont ) Comments o  “[Tlhe statutory language is breathtaking in its
b Comneris onthe scop e goviions scope.” Matter of S-K-, 23 1&N Dec. 936, 948
“[T)he statutory language is breathtaking in its scope.” .
Hotterof-K, 2312 Dec. 936,943 (BIA2006} (Osuna, (BIA 2006) (Osuna, concurring).
conaurringl. o _ o “...Congress’s definition of ‘terrorist activity’
“ . Congress's definition of ‘terrorist activity’ sweepsin not . . .
only the big guy, but also the little guy who posesno risk to SWeEeEpSs 1 not only the blg guy, bllt also the little
k > tcAllister v. Att General, 444F 3¢ 178, 191 (3d : .
E?r“‘iSSs] ,;ch’;*j:"com‘f;r';fr{g]‘e”e'“ ¢ (3d guy who poses no risk to anyone.” McAllz;ter V.
Attorney General, 444 F.3d 178, 191 (3d Cir.
2006) (Barry, J., concurring).
I Scope Terrorist activity is not limited to any one part of the
Scope {contd) re - orl can be found anywhere the world
Unlimited world, but can be found anywhere the world.

Where do these activities occur? Anywhere in the world,

Terrorist activity as defined in the INA can also be
committed in the United States. This is unlike the
grounds of inadmissibility for torture and extrajudicial
killing which must occur outside of the U.S. See INA §
212(2)(3)(E)(iii).

There is no exception for “freedom fighters,” or groups
the U.S. supports or has supported in the past. See
Matter of S-K- at 941.

INA § 212(2)(3)(B) contains separate definitions for
“terrorist activity,” “engage in terrorist activity,” and
“terrorist organizations.”
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Instructor Note:

INA § 212(a)(3)(B) is extremely complex. The
actual grounds of inadmissibility are found at INA §
212(a)(3)(B)(i), but the definition of “engage in
terrorist activity” found at INA § 212(a)(3)(B)(iv)
contains many of the primary activities that bring an
applicant within TRIG.

It is important to note that, while reference must be
made to INA § 212(a)(3)(B)(iv) (which defines
“engage 1n terrorist activity”), as well as INA §
212(a)(3)(B)(ii1) (which defines “terrorist activity”),
in order to ascertain if an applicant is ineligible under
TRIG, the actual ground of inadmissibility cited will
always be under INA § 212(a)(3)(B)(i), which sets
out the inadmissibility grounds. The most common
ground is INA § 212(a)(3)(B)(i)(I), “has engaged in
terrorist activity.”

Notice to

I Important Note on Lodging NTA Charges
Appear (NTA)

Lodging chargesinremoval proceedings based on
INA§§ 212(a)(3)(B), (F) and 237{a)(4)(B) requires
ruch coordinatien and consultation

o USCLS supervisory personnel must consult with the USCIS
(iffice of the Chief Counsel (DCC).

+ USCLS QCC coordinates with the | CE Office of the Principal
Legal Advisor {(OPLA) for approval tolodge charges.

Lodging charges of inadmissibility or deportability in
removal proceedings based upon INA §§ 212(a)(3)(B),
(F) and 237(a)(4)(B) requires coordination and
consultation with HQ USCIS.

This requires USCIS supervisory approval in
consultation with the USCIS Office of the Chief Counsel
(OCC) and the approval of the ICE Office of the
Principal Legal Advisor (OPLA) after consultation with
OCC.

RS 2328132 vyl Progress
Check

A. FormN-400 Question

B. Forml-130

€. Form|-485

D. Forml-765

0% 0% 0% 0%

To which of the following benefit types do INA §§
212(a)(3)(B) and(F) directly apply?

A. Form N-400
B. Form I-130
C. Form [-485
D. Form I-765

Rationale and

I Ratienale and Source
Source

INASS 212:a1:3)iB] ackF] apply to Form 1-485, While these sections do not
directly har naturalization, itshould he noted that an N-30¢ applicant with
TRIG issues may not have laowfully acequired permanent resident status a5
reqquirec uncer INA $318,

INASE 2121a1i3)iB] andl {F) do not apply to the following:
« Naturalization

« Employment authorization (EAD]

« Visa petitions {other than I-730s)

+ Deferral of Removal under the Convention Against Torture {DCAT)

The correct answer is C.

Rationale: INA §§ 212(a)(3)(B) and(F) apply to Form I-
485, Application to Register Permanent Resident or
Adjust Status. While these sections do not directly bar
naturalization, it should be noted that an N-400 applicant
with TRIG issues may not have lawfully acquired
permanent resident status as required under INA § 318.

INA §§ 212(a)(3)(B) and (F) do not apply to the

31

466



Case 1:17-cv-07572-ALC Document 106-3 Filed 04/15/19 Page 34 of 217

following:
e Naturalization
e Employment authorization (EAD)
e Visa petitions (other than I-730s)
o Deferral of Removal under the Convention
Against Torture (DCAT)

Reference: Topic 1

Topic 2: Activities or associations giving rise to TRIG pursuant to INA §
212(a)(3)(B)(i)

I Enabling Objective 2 e Topic Two: Upon c;an.pletion of thig topic? you Will be able to specify

f INA § the activities or associations giving rise to TRIG pursuant
Specify activities or associations giving rise . to INA § 212(2)3)NB)).
to TRIG pursuant to INA § 212(a){3)(B){i) 212(6)(3)(3)(I) 9 ( )( )( )( )

N INA § “In General . . . Any alien who —"

I INA § 212{a){3){B)(i i 212(a)(3)(B)(i)

“lnGeneral. .. Any alienwho - #

m INA § “.. . has engaged in a terrorist activity . . . is
212(a)(3)(B)(i) madmissible.” INA § 212(a)(3)(B)(1)(D).

I INA § 212()(3)(BJG)1)

4., . has engagedin a terroristactivity . . .is

inadmissible.” e This refers only to past activity.

*Refersonly topast activity

e This is the most commonly cited TRIG ground.

¢ Both the definition of “terrorist activity” and
“engaging in terrorist activity” are discussed later
in this presentation.

10
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! INA § 20.2(a){3)(B) i) 1)

4., aconsular officer, the Attorney General, or the ")
Secretary of Homeland Security knows, or has

reasonable ground tobelieve, isengagedinor is

likely to engage after entry in any terrorist activity .

. isinadmissible.”

+ Refersto present and future activity

“...aconsular officer, the Attorney General, or the
Secretary of Homeland Security knows, or has reasonable
ground to believe, is engaged in or 1s likely to engage
after entry in any terrorist activity . . . is inadmissible.”
INA § 212(2)(3)(B)(1)(ID).

o This refers to present and future activity.

e The reasonable grounds standard is a lower
standard than preponderance of the evidence and is
satisfied when there is sufficient information for a
reasonable person to believe that the alien may
pose a danger to national security. See In Re A-H-,
23 I&N Dec. 774, 789 (A.G. 2005).

o This ground cannot be exempted. See INA §
212(d)(3)(B)(1). Exemptions are discussed later in
this presentation.

“. .. has, under circumstances indicating an intention to

I INA § 212(a)(3)(B) i) (1) IZI:I;‘(S) B)B)) e death or serious bodily harm, incited terrorist
%, . has, under circumstancesindicating an () activity . . . 1s inadmissible.” INA § 212(a)(3)(B)(1)(I1I).
intention to cause death or seriousbodily harm,
incited terrorist activity . .. is inadmissible.” e This is one of two speech-related pI‘OViSiOI’lS.
+ Speech related provision
. ::)c;ti;r?;r:r:wst include intention to cause havim ot serious e This groun d requires that the incitement of
terrorist activity include an intention to cause harm
or serious bodily injury.
I T — oy INA § . ...1s arepresentative . . . of . .
212(a)(3)(B)(i)

4,..is a representative .., of, .. (IV)
{aa} a terrorist organization[designated and undesignated];

(bb} a political, social or other group that endorses or
espouses terrorist activity. . . is inadmiissible.”
* Representativeincludes officer, official, spekesman, and
any personwho directs, counsels, commands, or induces an
organization or its members to engage in terrorist activity.

o (aa)a terrorist organization [designated and
undesignated]; or

e (bb)a political, social or other group that endorses
or espouses terrorist activity. . . is inadmissible.”
INA § 212(2)(3)B)({)(AV).

The term “representative” is broadly defined and “. . .
includes an officer, official, or spokesman of an
organization, and any person who directs, counsels,
commands, or induces an organization or its members to
engage in terrorist activity.” INA § 212(a)(3)}(B)(v).
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“...1s amember of a [designated] terrorist organization . .

. Py (NA - Isamen |
! INA § 212(a){3)(B) i} (V) W o 212(2) @B S inadmissible.” INA § 212(a)(3)(B)(i)(V).
4, . is amember of a [designated] terrorist (V)
organization. . isinadmissble.” e Applies to Tier I and Tier II terrorist organizations.
+ Refersto present activities
+ Applies toTier | and Tier Il terrorist organizations . Language only refers to present activity, i e, “is 2
member.”
o State Department Foreign Affairs Manual (FAM)
also states that it only applies to current members
(9 FAM § 40.34 N5.1).
e No knowledge of the nature of organization
required.
e Contrast this with the following section regarding
undesignated organizations.
. m INA § “,..1s a member of an [undesignated] terrorist
I INA § 212(2)(3)(B)) V1) A 212(a)(3)(B)(i) organization . . . unless the alien can demonstrate by
4...isa member of an[undesignated] terrorist organization VI Clear and ConVinCing eVidence that [he or She] dld not
.. unless the alien can demonstrate by clearand ( ) kl'lOW, and should not reasonably have kIlOWIl that the
convincing evidence that [he or she] did notknow, and . . . . . .
should not reasonably have known that the organization Qrganl.zat.lon was a terrorist Organlzgtlon ... 18
was a terrotist organization . . . is inadmissible.” mmadmissible.” INA § 212(3)(3)(B)(1)(VI)
+ Refersto present activities
" Apples toTierIllorganizations o Applies to Tier III terrorist organizations.
e The lack of knowledge exception is discussed in
more detail later in Topic 6.
o The language here also only refers to present
activity.
. INA § “. .. endorses or espouses terrorist activity or persuades
I INA § 212{a)(3)(B){i) (V1I} Qi 212(a)(3)(B)(i) others to endorse or espouse terrorist activity or support a
4., endorses or espouses terrorist activity or (V") terrorist organization ... 1s inadmissible.” INA §
persuades others to endorse of espouse terrorist 212(a)(3)(B)(1)(VID).
activity or supporta terrorist organization. . . is
inadmissible.” .

+ Speech related provision

+ No requirement for the speaker to intend to cause death or

This is the second speech-related provision.

serioushodily harm L Unllke the inCitement prOViSiOIl, there iS no
requirement for the speaker to intend to cause
death or serious bodily harm.
12
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_ , INA §
INA § 212(a){3)(B) (i) (VIIl) _
! 212(a)(3)(B)(i)

%, . has received military-type training.. . . from or (V| I |)

onbehalf of any organization that, at the time the
training wasreceived, was a [desighated or
undesignated] terroristorganization. ... is
inadmissible.”

+ QOrganization has tobe aterrorist organization at thetime
of thetraining

“. .. has received military-type training . . . from or on
behalf of any organization that, at the time the training
was received, was a [designated or undesignated] terrorist
organization . . . is inadmissible.” INA §
212(a)(3)B)(1)(VIIL).

o Organization has to be a terrorist organization at
the time of the training.

e Military-type training is defined to include
“training in means or methods that can cause death
or serious bodily injury, destroy or damage
property, or disrupt services to critical
infrastructure, or training on the use, storage,
production, or assembly of any explosive, firearm
or other weapon, including any weapon of mass
destruction.” 18 U.S.C. § 2339D(c)(1).

| s 2120aiamim 212(a)(3)(B)(i)

4, .isthe spouse or child of an alien who is inadmissible IX
... if the activity causing the alien to be found ( )
inadmissible occurred within the last five years. .. is
inadmissible
+ Term “child” meansunmarried and under 21. See[NAS

101{b)(1).

+ “Spouse” means current spouse

“. .. 1s the spouse or child of an alien who is inadmissible
... if the activity causing the alien to be found
inadmissible occurred within the last five years . . . is
inadmissible.” INA § 212(a)(3)(B)(iNIX).

e The term “child” means unmarried and under 21.
See INA § 101(b)(1).

e “Spouse” means current spouse.

Instructor Note: As this provision is in present tense,
the age and marital status of the applicant is examined
at the time of adjudication. Thus, a child who turns 21
or gets married would not fall within this provision.
Similarly, a divorced spouse would not be subject to
this provision.

INA §

INA § 212(a)(3)(B)(i){IX) {contd)
[ a s 2u2taaypin fone 212(2)(3)(B)(i)

The preceding ground of inadmissibility does not apply toa
“spouse or child. ..

“(1} who died not knowi or should not reasenably have known of
the activity causing the alien to be found inadinissible under this
section; o

(11} whom the consular officer or Attorney General has reascnable
grounds to helieve [the spouse or child] has renourced the
activity causing the alien to be found inadmissible .. INA§
212(a){3){B)(ii)

The preceding ground of inadmissibility does not apply to
a “spouse or child . . .

o “(I) who did not know or should not reasonably
have known of the activity causing the alien to be
found inadmissible under this section; or

¢ (IT) whom the consular officer or Attorney
General has reasonable grounds to believe [the
spouse or child] has renounced the activity causing
the alien to be found inadmissible . . .” INA §

212(2)(3)(B)(ii).
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Mention of Note that “[a]n alien who is an officer, official,
PLO representative, or spokesman of the Palestinian Liberation
#[a]n alien whais an officer, official, representative, Organization [PLO] 1s considered . . . to be engaged ina

of spokesman of the Palestinian Liberation terrorist activity." INA § 212(a)(3)(B)(1).
Organization [PLO]is considered ... tobe engaged

I Special Mention of the PLO

in a terrorist activity.”

+ Only organization singled outhy name in the INA . Language refers to pI‘CSCl’lt tense.

¢ An applicant who falls within this provision would
be inadmissible under INA § 212(a)(3)(B)(1)(I)
for being currently engaged in terrorist activity.

o This provision does not establish that the PLO is a
terrorist organization, only that those falling within
the provision are inadmissible.

* You would need to analyze the activities of the
PLO to determine whether it meets the INA
definition of a terrorist organization.

Instructor Note: The reference to the PLO is the only
instance where the INA refers to an organization in the
terrorism provisions. In separate legislation not in the
INA, Congress explicitly stated that, for immigration
purposes, the Taliban is to be considered a Tier [
terrorist organization.

INA § “Any alien who the Secretary of State . . . or the Attorney
212(a)(3)(F) - General . . . determines has been associated with a

“Any alien who the Secretary ofState. .. or the Attomey L terrorist organization and intends while in the United
General . . . determines has been associated with a terrorist Associations .. .. .
organization and intends while in the United States to With T it States to engage solely, principally, or incidentally in
engage solely, principally, orincidentallyingctiuities tha‘t 1 erroris s h 1d d h If i

could endanger the welfare, safety, or security of the United Organizati ons activities that could endanger the weltare, safety, or
Statesis inadmissible” security of the United States is inadmissible.” INA §

+ Decision at the cabinet level by the Secretary of State, 21 2(3)(3 )(F)
Secretary of Homeland Security or the Atterney General

l INA § 212{a){3)(F]

o The decision to apply this inadmissibility ground
is made at the cabinet level by the Secretary of
State, Secretary of Homeland Security or the
Attorney General.

¢ As aresult, this inadmissibility ground is rarely

used.
Which of the following activities o Progress Which of the following activities or associations does
associations doesNOT give tise to TRIG h NOT give rise to TRIG pursuant to INA § 212(a)(3)(B)?
pursuantto INA§ 212{a){3)(B)? Check
&, Alienwhohasengagedinterrorist Question A. Alien who has engaged in terrorist activity in

activity inthe past h
B. Alienwhoconspirestocommit ahuman t e.paSt ) )
trafficking offense B. Alien who conspires to commit a human

C. Alisnwhothe Secratary of Homeland trafﬁckirlg Offense

Security knows s likelytoengage in

X ZTT’“"’;af“““;f“’“f“"y y C. Alien who the Secretary of Homeland
. IENWhoIs an officer of a soclal grou . . . . .
"N Security knows is likely to engage in terrorist

thatendorsesterrorist activity
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activity after entry
D. Alien who is an officer of a social group that
endorses terrorist activity

Rationale and

I Rationale and Source
, Source

INA§ 212(a){3)(B){i}{l}- hasengagedinterrorist activity
+ Humantrafficking offenses describedin INA§212(a){2){H)(i) do
not fallwithin purview of TRIG

¢ INAS 212(a}(3)(B){i){ll} - alienwhoSecretary of DHSknows, or has
reasonable groundtobelieve,is engaged in oris likely to engage

afterentryin any terrorist activity

o INA 212{a){3)(B}{i){1V){bb}- representative of political, social or
other group that endorses or espousesterrorist activity

The correct answer is B.

Rationale: INA § 212(a)(3)(B)(i)(I) states that any alien
who has engaged in a terrorist activity is inadmissible.

Human trafficking offenses described in INA
§212(a)(2)(H)(1) do not fall within the purview of TRIG.

INA § 212(a)(3)(B)(i)(II) states that any alien who a
consular officer, the Attorney General, or the Secretary
of Homeland Security knows, or has reasonable ground
to believe, is engaged in or is likely to engage after entry
in any terrorist activity is inadmissible.

INA § 212(a)(3)(B)(1)(IV)(bb) states that any alien who
is a representative of a political, social or other group that
endorses or espouses terrorist activity is inadmissible.

References: INA §§ 212(a)(3)(B)(i)(I), (I) and (IV)

Topic 3: Three types of terrorist organizations described in INA § 212(a)(3)(B)(vi)

I Enabling Objective 43 Topic Three:
Identify the three types of terrorist Types _Of
organizations under the INA described in INA Terror!St ]

Organizations

§ 212(a)(3)(B){vi)

Upon completion of this topic, you will be able to identify
the three types of terrorist organizations described in INA

§ 212(2)(3)(B)(vi).

M Types of
Terrorist
Organizations

I Terrorist Organizations - The Tiers
3 categories of terroristorganizations definedin the
INA
“Tier|” - Foreign Terrorist Organizations
“Tierll” - TerroristExclusionList

“Tier lII” - Undesignated Terrorist Organizations

There are three categories of terrorist organizations
defined in INA § 212(a)(3)(B)(vi) that are frequently
referred to as “The Tiers™:

o “Tier I” — Foreign Terrorist Organizations
o “Tier II” — Terrorist Exclusion List

o “Tier III” — “Undesignated” Terrorist
Organizations

Instructor Note: Tier I and Tier II organizations are
considered “designated” terrorist organizations.
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. _ e Ticr | Terrorist The term “terrorist organization” includes those “terrorist
!Tlerl-|NA§212(a)(3)(B)(w)(I] (D mi Organizations organizations” designated pursuant to INA § 219. See

A Foreign Terrorist Organization (FT0} designated under INA INA § 21 2(3)(3)(B)(V1)(I) .
§219 by the Secretary of State.

< Includes well known organizations such as al Qaeda, HAMAS,

ETh, Shiing Path, FARC Those “terrorist organizations designated under INA §
* 59FT0s plus the Taliban 219 are commonly referred to as Tier I organizations.

< Congress “statutorily designated” the Taliban as a Tier |

terrorist organization for purposes of INA § 212(a){3){B) even

thotsgh it was ot designated by DOS, The Foreign Terrorist Organization (FTO), Tier I List,
includes well-known terrorist organizations such as al
Qaeda, Hamas, ETA, Shining Path, FARC, and can be
found at
https://www.state.gov/j/ct/rls/other/des/123085.htm

Although it is not an FTO designated by the Department
of State, Congress mandated that the Taliban is to be
considered a Tier I terrorist organization for purposes of
INA § 212(a)(3)(B) in the “Consolidated Appropriations
Act, 2008,” Pub. L. No. 110-161 (Dec. 26, 2007). The
Taliban is a militant group that controlled a great deal of
territory in Afghanistan between 1996 and 2001, and it
continues to engage in conflict with the government of
Afghanistan and others.

. Tier Il DOS also maintains another listing of terrorist

I Tier Il - INA'S 212(a)(3)(B) {vi) Il Terrorist organizations call the Terrorist Exclusion List (TEL) or
Terrorist Exclusion List (TEL} - an organization designated by Tier II List
Exclusi List 1er 1SL.
the Secretary of Statein consultation with or at the request Xclusion LIs
of DHS or DOJ after finding thatit engagesin terrorist

activity. This list includes organizations designated by the

< Icludes the Lord's Resistance Ariny, Babbar Khalsa, Lashkar- Secretary of State in consultation Wlth or at the request of
e-Tayyiba and the Revolutionary United Front (RUF). DHS or DOJ after a ﬁndlng that it engages in telToriSt

« Over 50 organizations on the TEL actIVIty See INA § 2 12(3)(3)(B)(V1)(H)

< Same inmigration consequences asFT0s

The TEL includes, but is not limited to, the Lord’s
Resistance Army, Babbar Khalsa, Lashkar-e-Tayyiba, and
the Revolutionary United Front (RUF), and can be found
at http://www.state.gov/j/ct/rls/other/des/123086.htm.

Membership on the TEL includes the same immigration
consequences as FTOs on the Tier I list.

Instructor Note: The term “Terrorist Exclusion List”
is not in the statute but has been adopted by the State
Department as the title for the list. While the process
and requirements for groups to be added to the list
vary, the immigration consequences are identical to
those on the Tier I list. There are many more
consequences outside of immigration law for the
FTOs than for TEL groups, but not in immigration
law.
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v Tier Il An undesignated terrorist organization or Tier III group “.
.. 1s a group of two or more individuals, whether
organized or not, which engages in, or has a subgroup
group“....is a group of two or more individuals, which engages in . . . [terrorist activity] ...” INA §

whether organized or not, whichengagesin, or hasa 212(a)(3)(B)(vi)(III).
subgroup which engagesin. . ..[terrorist activity].”

! Tier I11 - IMA § 212{a) (3){B){vi) (111} s i
Terrorist

“An undesighated terrorist organization or Tier [l Organizations

Because of the broad sweep of the definition of “terrorist
activity” at INA § 212(a)(3)(B)(iii)(V)(b) (“use of an
explosive, firearm, or other weapon or dangerous device
(other than for mere personal monetary gain), with intent
to endanger, directly or indirectly, the safety of one or
more individuals or to cause substantial damage to
property”), armed resistance groups and guerillas meet the
definition of undesignated terrorist organizations.

Note the following with respect to TIER III groups:

I Tier - INA § 212(2)3)B) v 1) o [ i 11T 111

o e o ctemntonto e U o-tond e Terrorist
+ No need for organization to endanger U.S. national security . . ; ot
o e Organizations e There is N0 need fo.r an organization to eqdar}ger
one o g‘r X U.S. national security. Indeed, the organization
) N t &. ters” . . .
o erceplionior TreedomigRer ‘ can even be helping the United States and qualify
+ With broad definition of terrorist activity, armed resistance . . .
groups and guexillas are terrorist organizations as a terrorist orgamzatlon.
+ Gangs usually not considered because of criminal focus
+ “Undesignated” because groups de not appear on any list e No need even for a name (unorganized).

e No exception for “freedom fighters.” Matter of S-
K-, supra.

e (angs usually are not considered Tier III terrorist
organizations because of their criminal focus (i.e.,
their activities further personal monetary gain).

o Criminal organizations whose violent activities
are motivated purely by a desire for monetary
gain are generally not considered Tier I1I
organizations because their activities fall
within the statutory exception at INA §
212(a)(3)B)(iii)(V)(b).

o If you have any questions regarding whether a
criminal gang or other organized criminal
group may fall within this exception, please
contact your supervisor for referral of the issue
to the appropriate TRIG Point of Contact
(POC).

e (Called “undesignated” because these groups do
not appear on any list.
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Instructor Note: INA § 212(a)(3)(B) does not include
activity of a recognized and duly constituted foreign
government within the definition of “terrorist activity”
or “engaging in terrorist activity.” Political parties that
participate in, or have representation in, a government
generally are not considered synonymous with the
government of a country for purposes of this
determination. Also, entities in de facto control of an
area may not be recognized as the government of that
area. If you have questions as to whether an entity
should be considered the government for purposes of
this determination or other questions related to this
issue, please contact your supervisor for referral of the
issue to appropriate TRIG POC and local counsel.

P Tier lll Issue
Spotting

I Issue Spotting for Tier Il Cases

Key werds in Tier lllissue spotting:

(b)(7)(e)

For issue spotting Tier III Terrorist Organizations, key
words to look for include but are not limited to the
following:

I Tier lll Issue Spotting (zont’d)
Research

If agroup is involved, detarmine as much as possible about group:

If a group 1s involved, determine as much as possible
about the group such as the following:
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(0)(7)(e)

I Specially Designated Global Groups

Specially Designated Global Groups “SDGT* List

M Specially
Designated

. . - Global

Different U.S. government list of persons and organizations .

o izt Terrorists

o immigration consequences ..
Entities

Listincludes groups& individuals who have committed, or
pase a significant risk of committing terrerism (S DGT) LlSt

SDGT list has hundreds of members

There are several other government lists designating
terrorist organizations, most notably the Specially
Designated Global Terrorists Entities (SDGT) List. The
SDGT list is included in the Specially Designated
Nationals List (SDNL) which is posted by the Treasury
Department’s Office of Foreign Assets Control (OFAC)
and is found at http://www.treasury.gov/resource-
center/sanctions/SDN-List/Pages/default.aspx.

The INA does not contain immigration consequences for
being on this list. The SDGT list 1s authorized by
Executive Order 13224, but it is included in the SDNL
that is published by OFAC. The SDNL contains names of
persons and organizations designated by OFAC under
various sanctions programs, not all of which are specific
to terrorism issues.

Inclusion on the SDGT list may be evidence in support of
a determination that a group meets the definition of an
undesignated terrorist organization.

The SDNL includes both groups and individuals who
have committed, or pose a significant risk of committing,
acts of terrorism.

Instructor Note: The SDNL is an integrated listing
of individuals and entities designated by OFAC under
OFAC’s various sanctions programs, not all of which
are related to terrorism issues. If you come across an
individual or entity listed on the SDNL, then you
should raise the issue through appropriate channels in
order to determine why the person or entity was listed
on the SDNL.

An applicant for refugee status was found

inadmissible under INA S 212{a}(3}{B}(i}(V1)} Prog ress

for being a member of an armed militia. CheCk

The alienis a member of a: .
Question

A
B.

. Terrorist group on SDGT list

Tier | terrorist erganization
Tier I terrorist
olganization

Tier Il terrorist
organization

An applicant for refugee status was found inadmissible
under INA § 212(a)(3)(B)(1)(V]) for being a member of
an armed militia. The alien is a member of a:

Tier I terrorist organization

Tier II terrorist organization
Tier III terrorist organization
Terrorist group on the SDGT list

oNwp
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Rationale and
Source

I Rationale and Source

Undesignated {Tier 11} - group of 2 or more individuals,
whether organized or not, which engagesin, or has subgroup
which engagesin terrorist activity, An unnamed armed militia
meets this definition.

Tier | terrorist organizations appear on the Foreign Terrorist
Organizationlist, Tier [l terrorist organizations appear on the
Terrerist Exclusion List. Tier | and Il terrorist organizations are
designated organizations,

The correct answer is C.

Rationale: An undesignated terrorist organization or
Tier III group is a group of two or more individuals,
whether organized or not, which engages in, or has a
subgroup which engages in terrorist activity. An
unnamed armed militia meets the definition of a Tier III
terrorist organization.

Tier [ terrorist organizations appear on the Foreign
Terrorist Organization (FTO) list. Tier II terrorist
organizations appear on the Terrorist Exclusion List
(TEL). Tier I and II terrorist organizations are
designated organizations.

References: INA §§ 212(a)(3)(B)(vi)(T), (IT) and (IIT)

Topic 4: Definition of “Terrorist Activity” under INA § 212(a)(3)(B)(iii)

I Enabling Objective #4 Topic Four:

Upon completion of this topic, you will be able to define
“Terrorist Activity” under INA § 212(a)(3)}(B)(iii).

Define “Terrorist Activity” under INA § INA § 212_"
212(a){3)/B) i) (a)(3)(B)iii)
o INA § 212 Under the INA, “. . . the term “terrorist activity” means
I Terrorist Activity - INA § 212{a}3}(B1 i) (& EEEES any activity which is unlawful under the laws of the place

B (a)(3)(B)iii

Under the INA, ., the term “terrorist activity” means
any activity which is unlawful under the laws of the
place where itis committed {or which,ifithad been
committed in the United States, would be unlawful
under the laws of the United States or any $tate) and

which invelves any of the following:"....."

where it is committed (or which, if it had been committed
in the United States, would be unlawful under the laws of
the United States or any State) and which involves any of
the following:” INA § 212(a)(3)(B)(iii).

o The activity does not require a conviction, but
must be either illegal in the U.S. or illegal where
it occurred and involve the activities listed below.

M INA § 212

I INA § 212{a){3){B) iii}{1) (a)(3)(B)(iii)(1)

%(1) The hijacking or sahotage of any conveyance
{including an aircraft, vessel, or vehicle).”

+ Includes piracy and mutiny of ships

“(I) The hijacking or sabotage of any conveyance
(including an aircraft, vessel, or vehicle).” INA §

212(a)(3)(B)(iii)(T).

¢ This includes piracy and mutiny of ships.
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INA § 212 “(IT) The seizing or detaining, and threatening to kill,

(a)(3)(B)(iii)(ll)  injure, or continue to detain, another individual in order
to compel a third person (including a government

to campela third person {incuding government organization) to do or abstain from doing any act as an

organization) to do or abstain from doing any act as an explicit or implicit condition for release of the individual

explicit or implicit condition for release of the individual Seized or detained,” INA § 212(&)(3)(]3)(111)(11)

seized or detained”

! INA § 212(a)(3)(B) i) (11

“{I1) The seizing or detaining, and threatening tekill,

injure, or continue todetain, another individualin order

¢ Compelling the detained person to do something
is not included. It must be a person other than the
kidnapped victim who is being compelled to act.
For example, kidnapping a nurse to make the
nurse give medical care does not qualify as
terrorist activity under this particular provision of
the INA.

¢ Kidnapped individuals who are compelled to
work or carry out activities for their captors may
have given material support or engaged in other
terrorist activities under duress.

INA § 212 “(IIT) A violent attack upon an internationally protected
! INA § 21.2(a)(3)(B) i) I il (o) (3)(B)Gijn) Person - - - Of upon the liberty of such a person.” INA §
(11} A violent attack upon an internationally protected 21 2(3)(3)(]3)(111)(111)
person ... or upon the liberty of such aperson”
0 Headtof State of Foreign Minister when outside of his/her This pI'OViSiOI’l of the statute concerns the following:
country, o

+ Diplomat, or other government or international ) o )
organization employee o Heads of State or Foreign Ministers and their

family members when outside of their country

e Diplomats or other government or international
organization employees and their family
members.

Instructor Note: The term “Internationally
protected person” “. . . means-- (A) a Chief of State
or the political equivalent, head of government, or
Foreign Minister whenever such person is in a
country other than his [or her] own and any
member of his family accompanying him [or her];
or (B) any other representative, officer, employee,
or agent of the United States Government, a
foreign government, or international organization
who at the time and place concerned is entitled
pursuant to international law to special protection
against attack upon his [or her] person, freedom, or
dignity, and any member of his [or her] family then
forming part of his [or her] household.” 18 U.S.C.
§ 116(b)(4)(A)-(B) (emphasis added).
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INA § 212
(@)(3)(B)(iii)(IV)

! INA § 212(a){3){B)(iii){IV)

(1V) An assassination.”

+ Usually means thetargeted killing of 2 head of stateor other
high-ranking official

+ No requirement that the head of state be outside of his or
her country

“(IV) An assassination.” INA § 212(a)(3)(B)(iil)(IV).

“Assassination” 1s not defined but usually means
the targeted killing of a head of state or other
high-ranking official.

o Unlike the violent attack provision, there is no
requirement that the head of state be outside of
his or her country.

INA § 212

! INA § 21.2{a)(3)(B) iii) {v) (a)(3)(B)(iii)(V)

“ (V) The use of any—
(a} biological agent, chemical agent, or nuclear weapen

o device, or
(b} explosive, firearm, or other weapon or dangerous
device {other than for mere personal monetary gain)
with intent to endanger, directly orindirectly, the safety
of one or moreindividuals or to cause substantial
damageto property.”

“(V) The use of any—

¢ (a) biological agent, chemical agent, or nuclear
weapon or device, or

o (b) explosive, firearm, or other weapon or
dangerous device (other than for mere personal
monetary gain)

o with intent to endanger, directly or indirectly, the
safety of one or more individuals or to cause
substantial damage to property.” INA §

212(2)(3)(B)(iii)(V).

INA § 212
(@)(3)(B)(iii)(V)

I INA § 212(a)(3) (B) i) (V) {cont’d

* Nerequirement that the use of weapons be targeted
at civilians tobe terrorist activity

+ No exception for self-defense or repelling an attack

* Makes armed resistance groups terrorist
organizations

The explosive, firearm or other weapon provision —

Has no requirement that the use of weapons be
targeted at civilians to be terrorist activity.

¢ Has no exception for self-defense or repelling an
attack. However, the act must be illegal to
qualify as terrorist activity.

o Makes resistance groups that use violence
“terrorist organizations”.

Instructor Note: The use of firearms or other
dangerous devices is one of the most inclusive
provisions of the section. This is one of many
provisions which subjects applicants to the TRIG
grounds.
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INA § 212

I INA § 212(a)(3)(B) i) V1)

“(Vl) A threat, atterpt, or conspiracy to do any of
the foregoing.”

(a)(3)(B)(iii)(V1)

“(VI) A threat, attempt, or conspiracy to do any of the
foregoing.” INA § 212(a)(3)}(B)(iii)(VI).

Always remember that the terrorist activity must either
be against the law where it is committed or be illegal in
the U.S. had it been committed in the U.S.

Remember also that the definition of “terrorist activity”
is different from the definition of “engage in terrorist
activity,” which is broader.

Under INA$ 212{a)(3)(B){iii}, which of the Progress
followingis considered terrorist activity?
A, Athreatt i tivit CheCk
. IFeatCOENZAge 1N an actiy] -
\ , Question

thatis legalin the United States

B. Seizinganindividual off the
street and makingthe person
workfor his captors

C. Useof alicensed AK-AT for
target practice at arifle range

0% 0% 0% 0%

D. Piracy of a ship

Under INA § 212(a)(3)(B)(iii), which of the following is

considered terrorist activity?

A. A threat to engage in an activity that is legal in
the United States

B. Seizing an individual off the street and making
the person work for his captors

C. Use of a licensed AK-47 for target practice at a
rifle range

D. Piracy of a ship

Rationale and

I Rationale and Source
Source

INAS 21202003 )i B)ii)- Terrorist activity is any activity wnlawful under
laws of place where committed {or if it had heen committed in United
States, would be wnlawful wler U5, orstate liws.) Includes hijacking or
wabotage of any conveyance; includes piracy and muting of ships.
Kicnapping is.comidered 2 tervorist activity only if person was seized or
detained inorder 1o compel athird persen to do or abstain from deing
any act asan explicitor implicit concition for the release of the
kichapped person, Use of afireanm is terrorist activity if it was used with
intent to enclanger, directly or indirectly, the safety of one or more
indivicluals or to cause substantial damage to property.

The correct answer is D.

Rationale: Under INA § 212(a)(3)(B)(ii1), the term
“terrorist activity” means any activity which is unlawful
under the laws of the place where it is committed (or
which, if it had been committed in the United States,
would be unlawful under the laws of the United States or
any State), and includes:

Hijacking or sabotage of any conveyance (including an
aircraft, vessel, or vehicle) also includes piracy and
mutiny of ships.

Kidnapping a person is considered a terrorist activity
only if the person was seized or detained in order to
compel a third person to do or abstain from doing any act
as an explicit or implicit condition for the release of the
kidnapped person.

Use of a firearm is terrorist activity if it was used with an
intent to endanger, directly or indirectly, the safety of one
or more individuals or to cause substantial damage to

property.

References: INA §§ 212(a)(3)(B)(ii)(I), (IT) and (V).
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Topic 5: Definition of “Engage in Terrorist Activity” under INA § 212(a)(3)(B)(iv)

| nabting objective 5 [EE=g) Topic Five:  Upon completion of this topic, you will be able to define
INA§ 212 “Engage in Terrorist Activity” under INA §
. 212(a)(3)(B)(iv).

Define “Engage in Terrorist Activity” under
INA § 212(a){3)(B}{iv)

e INA § 212 “The term “engage in terrorist activity” means, in an

| s 22taizmin : e ! e
(a)(3)(B)(iv) individual capacity or as a member of an organization —

“The term "engage in terrorist activity” means, in

anindividual capacity or asa member ofan
organization. .

“(D) To commit or to incite to commit, under
INA § 212{a) (3)(B) iv){ e INA § 212 . T ) oo
§202(a)(3)(B) iv)(I) e Ensl B)iv)(I circumstances indicating an intention to cause death or
o . (@)(3)(B)(iv)(1) : o S
(1) To commit or toincite to commit, under serious bodily injury, a terrorist activity.” INA §
circurnstancesindicating an intention to cause 21 2(&)(3)(B)(1V)(I)

death or seriousbodily injury, a terrorist activity.”

: “(I) To prepare or plan a terrorist activity.” INA §
N .
- :a)‘?:,’?(;; (2iv) (Il 212(a)(3)(B)(iv)(D).

! INA § 212(a)(3) (B) v} 1)

(1) Te prepare or plan a terrorist activity.”

I INA § 212(a) (3) (B) iv) (Il

4(1Il) To gather infermation on potential targets for

(a)(3)(B)(iv)(lny)  terrorist activity.” INA § 212(a)(3)(B)(iv)(II).

terrorist activity.”

INA § 212 “(II) To gather information on potential targets for
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INA § 212 “(IV) to solicit funds or other things of value for —
(a)@)(B)(iv)(IV)

! INA § 20.2(a){3)(B) {v) (V)

“(IV} toselicit funds or other things ef value for-
(aa) a terrorist activity,

(bb) adesignated terroristorganization [Tierl or Tier

... 0R o . . o .
{cc) an undesignated [Tier|ll] terrorist organization (bb) A demgnated terrorist organlzatlon [Tler Lor

unlessalien can show by clear and convincing Tier H] ... 0r
evidence thathe or she did notknow and should not
reasonablyhave known that it wasa terrorist

organization.” ¢ (cc) [an undesignated] terrorist organization . . .
unless the alien can show by clear and convincing
evidence that he or she did not know and should
not reasonably have known that it was a terrorist
organization.” INA § 212(a)(3)(B)(iv)(IV).

o (aa) terrorist activity;

INA § 212 (V) To solicit any individual—

INA § 212(2)1(3) (B (iv){V) 0 e, :
! {v} To solicit.any individual— (a)(3)(B)(|V)(V)

+ (aa) To engage in[a terrorist activity];

o (aa) To engage in [a terrorist activity];
+ (bh) for membership in a [designated)] terrorist or ganization;
or

« (c) for membership in[an undesignated] terrorist i (bb) for memberShlp mna [deSIgnated] terrorist

organization unless [alien] can demonstrate by clear and Organlzatlon; or
conwirking eviderxe that he [or she] did not know and should
1ot reasonably have known, that the organization was a

o (cc) for membership in [an undesignated] terrorist
organization unless [alien] can demonstrate by
clear and convincing evidence that he [or she] did
not know and should not reasonably have known,
that the organization was a terrorist organization.”
INA § 212(a)(3)(B)(av)(V).

terrorist organization.”

The lack of knowledge exception is discussed in more

detail in Topic 6.
, “(VI) To commit an act that the actor knows, or

INA § 212(a)(3)(B) iv)(V1 ey INAS§ 212 i

§ 212(a){3)(B)(iv){VI) Nk 3)(B)ivM(VI reasonably should know, affords material support,
. ‘ (@E)B)(iv)(v) .~ - s
{VI) To commit an act that the actor knows, or including a safe house, transportation, communications,
reasonably should know, affords material support, funds, transfer of funds or other material financial
including a safe house, transportation, communications, benefit, false documentation or identification, weapons

funds, transfer of funds or other material financial

(including chemical, biological or radiological weapons),

benefit, false documentation or identification, weapons R L. '
explosives or training . . .

(including chemical, biclegical or radiolegical weapons),
explosives or training... " o (aa) for the commission of a terrorist activity;

I INA § 212{a)(3)(B) iv) (V1) {con’) o (bb) to any individual who the [alien] knows or
«  {aa)forthe commissionof a terrorist activity; reasonably ShOUld kIlOW, has Committed or plans

+ {bh) to any irdlividual who the [alien] knows o reasenably to commit a terrorist act1V1ty
should know, has committedor plansto commit aterrorist ’

activity;

+ |cc)toa[designated terroristorganization. . . orto amember
of a[designated] organization; or ° 3 7 3 7

+ {dd) to an[undesignated] terroristor ganization... or Lo any (CC) toa [demgnated] FGITOI'ISt Organlizatl.on ce Or
inernber of such an or ganization, untess the [alien] can toa member ofa [deSIgnated] Organlzatlon; or
demonstrate by clear andcorvincing evidence that [he or she]
didnot know and should not reasenabily have known that the
organization was a terroristor ganization”

o (dd) to an [undesignated] terrorist organization . .
. or to any member of such an organization,
unless the [alien] can demonstrate by clear and
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convincing evidence that [he or she] did not know
and should not reasonably have known that the
organization was a terrorist organization.” INA §
212(a)(3)(B)(iv)(VI).

The lack of knowledge exception is discussed in more
detail in Topic 6.

Instructor Note: The material support provision

discussed is the most applied part of the definition
of engaging in terrorist activity for USCIS and,
arguably, of INA § 212(a)(3)(B). Most of the
aliens in our cases who are subject to INA §
212(a)(3)(B) are inadmissible for providing
something that falls within the definition of
material support. This provision is significantly
broader than the criminal law on material support
which is limited to fewer organizations and fewer
activities.

Material

I INA § 212(a){(3) B) iv)(¥1) (cont’ Support

Material Support:
+ Noneed for support to henefit tevrorist activity
+ Covers “virtually all forms of assistance”
+ Mo exception for routine commercial transactions
+ Noduress exception in the statute
+ No age exception
+ Requires an act that affords material suppaort

Consider the following with respect to material support:

No need for the support to benefit a terrorist
activity.

Covers “virtually all forms of assistance”, i.e., no
“de minimis” exception. See Matter of S-K-,
supra.

No exception for routine commercial
transactions.\

No duress exception in the statute.

No age exception, although capacity issues may
be considered.

Requires an affirmative act that affords material
support. For examplef
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(b)(7)(€)

Remember that material support is not the only

way to engage in terrorist activity. f

Lack of knowledge will be considered and
discussed in Topic 6.

Please note that in captive situations, applicants

Material support issue spotting — look for testimony or

: : Material
INA § 212(a)(3)(B){iv)(V]) (cont'd) : : ; e
I totsapo s paing Support Issue evidence that an applicant did one of the following:
Testimony or evidence that an applicant provided: Spottlng
(b)(7)(e)
27
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(b)(7)(€)

Possible material support questions to address in an

. — Material ; . .
I INA § 212{a){(3)(B){iv){¥l} (cont! Support interview or Request for Evidence (RFE)
Questions todetermine if material support provided: Questions

(b)(7)(€)

In
(
Which ofthefllowing ativites wouldbe Progress Which of j[he fo]lowmg activities would be .con51dered
considered providing material support to 2 the provision of material SuppOI’t to a terrorist
terrorist organization? Check sation?
A Providing sale house to personthat the actor Question Organlza 1on:
<hoes ot knowor couldnat have known is
Lanning t it terrorist activit b B
B, Voltadly poviingaric to sk A. Providing a safe house to a person that the actor
herof lesignatedt st ]
e gueenen does not know and could not have known is
€. Having apurse snatchedhy amemberof 4 1 1 3 1371
Ti:rllntig‘:.:)ll\li::ti;:u by amembereta plannlng to commut a terrorist acthlty
D. Beingrapedhy a member of a tervorist B Voluntarily pI‘OViding a ride toa known member
organization, while heing helelcaptive :

B0 0% o

of an undesignated terrorist organization

C. Having a purse snatched by a member of a Tier |
organization

D. Being raped by a member of a terrorist
organization, while being held captive
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I Rationale and Source

« Yoluntarily providing transportation to a member of an wdesignated
terrorist organization iscomsicered material support per INAS
2A2A) VBV el

o INAS2L2{a)¢3)iBliv)IVI)ibh] requires that the actor kinow, or reasonably
should know that the act affords material support to a person who the
actor knows, or reasonably should know, has committed or plaie to
COMMIT ATerrorist activity,

¢ Prvicing matevial support requires an affirmative act that affords

material support, Having something taken from vou directly by terrorists

would vot itsell be considered material support.
« Incaptive situations, if individual subject to violence such as rape, this
would ot be consiclered the provision of material support,

Rationale and
Source

The correct answer is B.

Rationale: Voluntarily providing transportation to a
member of an undesignated terrorist organization is
considered material support per INA §
212(2)(3)(B)(iv)(VI)(dd).

INA §212(2)(3)(B)(iv)(VI)(bb) requires that the actor
know, or reasonably should know that the act affords
material support to a person who the actor knows, or
reasonably should know, has committed or plans to
commit a terrorist activity.

Providing material support requires an affirmative act
that affords material support. For example, having
something taken from you directly by terrorists would
not itself be considered material support (though the act
of handing over something over would qualify as
material support).

In captive situations, applicants may have been forced to
carry out various activities, and also may have been the
victims of violent acts. To the extent that
kidnapped/captive individuals are required to carry out
various routine activities by their captors, such as
cooking, cleaning, carrying luggage/cargo, and the like,
their provision of labor is considered the provision of
material support under duress. However, to the extent
that such individuals may have been subjected to
violence, including rape and other forms of sexual
violence, this would not be considered the provision of
material support.

Reference(s): INA § 212 (2)(3)(B)(1v)(VI)

I Imimigrant Stories

Immigrant
Stories

Instructor Note: Return to the initial scenarios in
Appendix A read by the volunteers and ask the class
what they think now, discussing whether their
conclusions have changed, why they have changed,
and who they now think is inadmissible and why.
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Topic 6: Exceptions to TRIG

I Enabling Objective #6

Identify the exceptions to TRIG

Watonl

) Slhto
i M Jeanidgeinyag
iy Senvion

Topic Six:

Exceptions to
TRIG

Upon completion of this topic, you will be able to identify
the exceptions to TRIG.

et

2

e

I Individual Exceptions
Lackof K

""" Tervorist Orgalizatiom

ledge Exception for |

+ Membershipinterrorist organization

|Asg|(vv§bq»hlgﬂ LaCk Of

Knowledge
Exception for

As noted in our discussion several of the TRIG grounds
contain a lack of knowledge exception. The exception
applies if the applicant did not know, or should not have
reasonably known, that the group was a Tier III

« Soliciting funds Tier "l ot Th t | ) the foll .

- Solcitingpeople Organization organization. These exceptions apply to the following

« Providing material support to undesignated organization activities:

« Unlessthe alien“candemonstrate by clear andconviring
evidenxe that [he or she] did not know, and should not
reasonably have known, that the organization wasa terrorist L4 Membership 1n a terrorist Organization. See INA §
organization” 2 1 2 (a)(3 )(B)(I)(VI) .

* Engaging in terrorist activity by soliciting funds
for a terrorist organization. See INA §
212(2)(3)(B)(Av)(IV)(cc).

e Soliciting people for membership in a terrorist
organization. See INA § 212(a)(3)(B)(iv)(V)(cc).

¢ Providing material support for an undesignated
organization (Tier III). See INA §
212(a)(3)B)(iv)(VI)(dd).

Unless the alien “can demonstrate, by clear and
convincing evidence that he [or she] did not know, and
should not reasonably have known, that the organization
was a terrorist organization.”
I . Lack of These “lack of knowledge” carve-outs refer to the
Individual Exceptions {cont’d) R : ) ot
Knowledge applicant’s lack of knowledge that the organization at

Lack of knowledge exception for undesignated terrarist

organizations:

¢ Requires both actual lack of knowledge (subjective) and that a
reasonable person would not have known (objective)

« Turns on what the applicant knew or did not know of the

organization’s activities, not whether he or she subjectively
considered the actions to be terrorism

Exception for
Tier Il
Organization

issue carries out activities of the type that bring it within
the definition of a Tier III terrorist organization, not to a
lack of knowledge that a U.S. government entity finds that
the group is a Tier III organization under the INA.

This distinction is important because it clarifies that the
inquiry rests with what the applicant knew, or reasonably
should have known, about the group’s activities at the
time of his or her act or association with the group.

Also, this “lack of knowledge” exception carries a higher
burden of proof for the applicant. The applicant must
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! Individual Exceptions (cont'd)

Lack of knowledge exception for undesignated terrarist

organizations:

+ Doesnot apply to designated (Tier| &) organizations, no
matter how reasonable the lack of knowledge

* Doesnot apply tobeing a representative of or attending
terrorist training camp of or on behalf of an undesignated
terrorist organization

demonstrate by clear and convincing evidence his or her
own lack of knowledge (subjective) and that a reasonable
person would not have known (objective).

As noted, this exception only applies to undesignated Tier
III organizations. It does not apply to designated (Tier I
and II) organizations, no matter how reasonable the lack
of knowledge.

This exception does not apply to receiving military type
training or being a representative of an undesignated
terrorist organization.

! Individual Exceptions (cont’d) Lack of
) . Knowledge
Lack of knowledge exception - Questions to ask: .
Exception for
Tier I
Organization

(b)(7)(e)

What is reasonable lack of knowledge?

I Individual Exceptions (cont'd) @Eﬁ”ﬂ’a Lack of
k of knowled oot Comin Knowledge
Lack of knowledge exception - Clear and Convingin .
standard: A ’ Exception for
+ More than preponderance of the evidence Tler I" .
+ Less than beyend a reasonable doubt Orga hization

Remember: Lack of knowledge exception anly applies to

invelvement with undesignated organizations.

What is “clear and convincing evidence?” It is more than
preponderance of the evidence but less than beyond a
reasonable doubt.

Instructor Note: Consider this example:
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Additionally, the material support provision also contains

! Individual Exceptions cont ] glaterla: a knowledge element found at INA §
ot Kb dge  212@C)BYM)VD. It reads “to commit an act that the

. Element actor knows or reasonably should know affords material
“1o commit an act that the actor knows or reasonably should Supp()rt 2 INA § 212(a)(3)(B)(1V)(VI)

know affords material support...”

o Appliesto knowledge thatthe act affor dedsupport

. Possible, althoughunlikely, that anindvidualcouldsupply This 1s not the same as the lack of knowledge exception
materlalsupport o amember of ateroristorgarizationand regarding knowledge that the organization was a Tier III
ket maerlspport organization; rather, it applies to knowledge that the

applicant’s act itself afforded material support to any
organization at all, or for the commission of a terrorist
activity, or to an individual that has committed or plans
to commit a terrorist activity.

It is possible, although unlikely, that an individual could
supply material support to a member of a terrorist
organization (Tier I, II, or III), for the commission of a
terrorist activity, or to an individual that has committed
or will commit a terrorist activity and not know that it
constituted material support to or for any of these
specified organizations, activities, or individuals. If so,
the applicant would not have provided material support
as defined in the statute, and there would be no TRIG for
such activity.

For example,\
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An applicant did not know, or should nothave Progress An applicant did not know, or should not have
reasonablyknown thatthe group she was : :
I involved in was a Tier lll organization. For which Check reasonably kIlOWIl that the gI'Ollp She was anOIVPd n was
of the following activities would the applicant . a Tier III organization. For which of the following
qualify for a Lack of Knowledge exception? QueStlon .. . .
o activities would the applicant qualify for a Lack of

A, MembershipinaTierlll ;

organization Knowledge exception?
B. SolicitingfundsforaTier Il

organization . . . .
C. Soliciting membersforaTier| A Mel.'nb?rshlp mna Tler IH Organlzat.lon‘

organization B. Soliciting funds for a Tier II organization
D, Recaivi ilitary-type traini . N .

fromaTirlllorgaization C. Soliciting members for a Tier | organization

D. Receiving military-type training from a Tier III

organization

Rationale and The correct answer is A.

I Rationale and Source

Alackof knowledge exception applies If the applicant did not Source Rationale: A lack of knowledge exception applies if the
know, or should not have reasonably known, that the group applicant did not kIIOW, or should not have reasonably
was a Tier lll organization. Exceptions apply to the . . )

membership ina terrorist organization, soliciting funds for a kIlOWI'l, that the group was a Tier III orgamzatlon.

terrorist organization, soliciting people for membership ina EXCGptiOHS apply to the membership ina terrorist

terrorist organization, and providing material support for an organization, Soliciting funds for a terrorist organization,

undesignated organization. This exception only applies to

soliciting people for membership in a terrorist
organization, and providing material support for an
undesignated organization. This exception only applies to
undesignated Tier III organizations. It does not apply to
designated (Tier I and II) organizations, no matter how
reasonable the lack of knowledge. This exception does
not apply to receiving military type training or being a
representative of an undesignated terrorist organization.

undesignated Tier [l organizations,

Reference(s): INA § 212(a)(3)(B)(1)(VI), INA §
212(a)(3)(B)(av)(IV)(cc), INA § 212(a)3)(B)(iv)(V)(cc),
INA § 212(a)(3)(B)(iv)(VI)(dd)

Topic 7: Exemptions from TRIG

Topic Seven:  Upon completion of this topic, you will be able to identify
the exemptions from TRIG.

I Enabling Objective #7

Identify the exemptions from TRIG Exemptlons
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! Exemption B, Exemptions-
In General

An exemption is anexercise of discretionary
authority by the government that cannotbe applied
for, butresultsin excusing, or exempting, the
activity from the application of the law,

I INA § 212(c)(3)(B)(i)

Pursuant to INA § 212{d}{3)(B}(i}, the Secretary of Homeland
Security and the Secretary of State have the discretionary
authority to exempt:

+ Most TRIG asit applies to individuals, or
+ Groups from heingc onsidered Tier 1l organiz ations

Congress has also exempted certain groups frem being
considered Tier Il1s by statute,

Realizing the broad scope of TRIG, Congress included an
exemption provision for INA § 212(a)(3)(B) since the
USA PATRIOT Act of 2001, though it has changed and
expanded over time.

The USA PATRIOT Act included an exemption provision
in the material support provision itself. The REAL ID Act
of 2005 created a broader stand-alone exemption
provision at INA § 212(d)(3)(B)(1), and the Consolidated
Appropriations Act of 2008 (CAA) expanded the
discretionary exemption authority at INA §
212(d)(3)(B)(1) to include most of INA § 212(a)(3)(B).
Certain TRIG grounds, however, cannot be exempted.

Under INA § 212(d)(3)(A), there is an exemption
provision relating to nonimmigrants that can be exercised
by the Secretary of Homeland Security or the Secretary of
State.

Under INA § 212(d)(3)(B)(i), the Secretary of Homeland
Security and the Secretary of State, after consultation with
each other and the Attorney General, have the
discretionary authority to exempt certain activities and
associations from TRIG as they relate to individuals, and
to determine that certain groups will not be considered
undesignated terrorist organizations (Tier III). Authority
not to apply the terrorist organization definition to exempt
a group only extends to Tier III organizations.

e Exemptions-
- Delegation

! Delegation

To date, in all exercises of the exemption authority
by the Secretary under INA§ 212(d)(3){B)(i) that
apply to more than one person (i.e., allexemptions
ather thanindividual exemptions), the authority to
implementthe exemptionin specific cases hasbheen
delegated to USCIS.

In each of the exercises of exemption authority to date, the
Secretary of Homeland Security delegated to USCIS, in
consultation with ICE, the authority to determine whether
a particular alien meets the criteria required for the
exercise of the exemption.

This authority also usually applies to consular officers for
DOS adjudications. Within DHS, USCIS adjudicates
Secretarial exemptions under the INA § 212(d)(3)(B)(1)
exercises of the exemption authority. Neither ICE nor
CBP personnel have this delegated authority. The
Department of Justice, including the Executive Office for
Immigration Review (EOIR), has no authority under the
statute to exercise the exemption authority or grant
exemptions under existing exercises of the exemption
authority.

As a general matter, once the Secretary signs the
exemption documents for an exemption under INA §
212(d)(3)(B)(1), and the USCIS Director issues
implementing guidance, USCIS posts (via the USCIS
Intranet) the exemption document along with a
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corresponding policy memorandum or fact sheet that
provides further guidance to adjudicators on
implementing the new discretionary exemption.

Congress has also created a number of statutory
exceptions clarifying that certain groups should not be
treated, for the purposes of TRIG, as falling within the
Tier III definition. These are different from Secretarial
exemptions and may be applied by entities adjudicating
benefit applications, including USCIS officers and
immigration judges.

I Types of Exemptions 'éypes (t).f TRIG There are six types of Secretarial exemptions for TRIG.
. xemptuons . .
+ Nonimmigrant exemptions (not adju dicated by USCIS) pl I. Nonlmmlg‘rant. See INA § 212(d)(3)(A)
+ GroupExemptions
+ Grotps will not be consideredaTier lll for immigr ation purposes 1 T
ot by Seretantodse 2. Group Exemptions. See INA § 212(d)(3)(B)(i).
+ Group-BasedExemptions
+ Categorical/Situational Exemptions L GrOllpS will not be considered Tier III for
1 “Statutory” Exceptions {by Congress) 1mm1grat10n purposes (not done by Secretary

« Individualexemptions

to date)

3. Group-Based Exemptions. See INA §
212(d)3)B)(M)-

e Pertain to individuals having associations or
activities with a particular group or groups

4. Categorical/Situational Exemptions. See INA §
212(d)(3)(B)(1).

o Relate to a certain activity, such as providing
material support or medical care

5. “Statutory” exceptions designated by Congress.

6. Individual. See INA § 212(d)(3)(B)(i).

e Pertain to a specific applicant

I Existing Exercises of Exemption Authority % ey

+ Todate, the Secretary of Homeland Security
and/or the Secretary of State have exercised the
exemption authority at 212(d)(3)(B)i} anumber of

times,

e Existing There have been a number of exemptions issued to date
Exercises of by the Secretaries under INA § 212(d)(3)(B)(1), which
the Exemption USCIS adjudicates with regard to applicants for
Authority immigration benefits.

Sefikes.

Congress has also statutorily exempted 13 groups from

+ Congresshasalso statutorily exempted 13 groups being considered Tier IIIs.
from being considered Tier llls.
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Nonimmigrant Exemptions

M Nonimmigrant Nonimmigrants can be admitted for temporary visits

INA § 212(d)(3) A Exemptions under INA § 212(d)(3)(A) in the discretion of the

o INAE212(d){3}{A) allows DOS or CBP to exempt almost Secretarv of Homeland Securitv or Secretary of State
allinadmissibility grounds for nonimmigrant visas, y y y ’
including TRIG.

+ The nonimmigrant exemption is not available if the ° Despite terrorisrn—related gI'Olll’ldS or any other
Secretary of State has reasonable grounds to believe ound of 1nadm1S31b111ty excent for some of the
that there would be adverse foreign policy g:h it lated .. P t INA
consequences, glze(r )sgc)url y-related provisions a §

a)(3).

e Under such conditions as appropriate including the
payment of bond to regulate the admission and
return of the alien.

o Note that USCIS does not adjudicate this
provision. CBP and the Department of State
(DOS) apply these provisions in concert with one
another.

Group Exemptions for e Grou The Secretaries may issue a “group exemption” statin

! o & e, P y group p g
Undesignated Organizations Auls Exemptions that a certain group will not be considered a Tier III for

Under INA§ 212(d)({3)(B){i), an exemption s possible | :

for Undesianated Organizations for . INA § 212(a)(3)(B) purposes. Thls has not been done to
| ool f Undesignated date. See INA § 212(d)(3)(B)(1).

The Secretary of Homeland Security or Secretary of State, gy
alterconsutaonitheachoher and theomey - OF@anizations

General,maydetermine thatan organization should not
be considered aterrorist organization,

* Todate this provision has notbeen exercised.

The Secretaries may also exempt almost any INA §
212(a)(3)(B) activity for Tier IIls; they have a somewhat
more limited ability to exempt activity relating to Tier I
and Tier II organizations.

Frequently, such exemptions are issued with reference to a
particular group (such as all exemptible activity relating to
the All Burma Students Democratic Front, or ABSDF).
These are referred to often as “group-based” exemptions,
to distinguish them from actual “group exemptions.”

I Group-Based Exemptions

+ “Group-Based” exemptions pertain to individuals having

W Group-Based
Exemptions

associations or activities with a particular group or
groups.

+ These exemptions may cover any activity, or only certain

activities in association with the group.

+ Somegroupshave been the subject of group-based

exemptions and Congressional statutory exceptions; for
these groups applicants may net need an exemption.

“Group-Based” exemptions pertain to individuals having
associations or activities with a particular group or groups.

These exemptions are designed to exempt an individual’s
activities or affiliations with specified terrorist groups or
organizations. Additionally, each group-based exercise of
authority and its implementing guidance specifies how
exemptions should be applied, including specifically
which grounds of inadmissibility are covered. The group
based exemptions vary in terms of what grounds they
cover; some are broad while others are to be applied more
narrowly.

Some groups have been the subject of both “group-based”
exemptions and Congressional “statutory” exceptions.
This may be because the congressional action looks to
activity for a certain period of time (e.g., up until the
passage of a Congressional act), and the companion
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Secretarial exemption extends the authority to not apply
the inadmissibility ground to present time, or for a larger
range of grounds. For groups that have both group-based
and “statutory” exemptions, it must be determined
whether an exemption is needed or not.

A few important notes to bear in mind with respect to
group-based exemptions:

e Group-based exemptions for Tier Il organizations
apply to voluntary activity. This is in contrast to a
general duress exemption, which we will discuss
shortly.

o Each Secretarial exercise of authority, and
accompanying implementation guidance, may
contain additional requirements for certain groups
(such as not targeting noncombatant persons or
U.S. interests).

P Group-Based

! Group-Based Exemptions [cont’d)

These groups have been the subject of both group-based

10 gaupebothoupbised andststacry tomptons Exemptions-  and “statutory” exemptio.ns.. All are Burmese opposition
BT —— 10 CAA groups unless otherwise indicated. The groups are as
| bt Groups follows:
e o Karen National Union/Karen National Liberation
e Army (KNU/KNLA)
i ¢ Chin National Front/Chin National Liberation
Army (CNF/CNLA)
¢ Chin National League for Democracy (CNLD)
e Kayan New Land Party (KNLP)
e Karenni National Progressive Party (KNPP)
e Arakan Liberation Party (ALP)
e Mustangs (Tibet)
o Alzados (Cuba)
o Hmong (Southeast Asia)
¢ Montagnards (Vietnam)
I Group-Based Exemptions (cont’) Group-B_ased There are three Iraqi Groups which have group-based
Exemptions — exemptions. Two of these are also the subject of

3 Iraqi groups—two haveboth group-based and statutory
exemptions, asindicated below.

Iraqgi Groups  “statutory” exemptions. These groups are as follows:

*Iraqi Mational Congress (INC)

e Iraqi National Congress (INC)
¢ Kurdistan Democratic Party (KDP)
¢ Patriotic Union of Kurdistan (PUK)

KDP and PDK also have “statutory exemptions. Please
contact your supervisor if you encounter the KDP or
PUK.

+Kurdistan Democratic Party (KDP)*
* Patriotic Union of Kurdistan {PUK)*

* These groups have bothgroup-based and statutory
exemptions
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Group-Based
Exemptions -
Other

Ukl

! Group-Based Exemptions (cont'd) g ook

+ All Burma Students Demnocratic Front {ABSDF)
+ Allindia Sikh Student Federation-Bittu faction (AISSF-Bittu)

+ Democratic Movement for the Liberation of Eritrean Kunama
(DMLEK) (Eritrea)

v EritreanLiberation Front (ELF) (Eritrea)
+ Ethiopian People’s Revolutionary Party (EPRP)(Ethiopia)
+ Farabunco Marti National Liberation Front (FMLIJ(EL Salvador)

Additionally, there are other group-based exemptions as
follows:

¢ All Burma Students Democratic Front (ABSDF)

¢ All India Sikh Student Federation Bittu faction
(AISSF-Bittu)

e Democratic Movement for the Liberation of
Eritrean Kunama (DMLEK) (Eritrea)

o Eritrean Liberation Front (Eritrea)

o Ethiopian People’s Revolutionary Party (EPRP)
(Ethiopia)

e Farabundo Marti National Liberation Front
(FMLN) (El Salvador)

I Group-Based Exemptions (cont’d) £ it GrouP'B_ased
b Exemptions -
+ Kosovo Liberation Army (KLA) Other

+ Nationalist Republican Alliance (ARENA) (EL
Salvador)

¢ QromoLiberation Front {OLF) (Ethiopia)

¢ Tigray Paople’s Liberation Front (TPLF) (Ethiopia)

¢ Kosovo Liberation Army (KLA)

¢ Nationalist Republican Alliance (ARENA) (El
Salvador)

¢ Oromo Liberation Front (OLF) (Ethiopia)

o Tigray People’s Liberation Front (TPLF)
(Ethiopia)

e Certain Burmese Groups (see USCIS Policy
Memo 602-0135 for complete list)

P Categorical/
- Situational
Exemptions

I Categorical/Situational Exemptions
+ Most INAS212(a}(3)(B) grounds can be exempted by the
Sewetary of DHS or Secretary of State.
+ Exemptionsfor certain activities committed under duress
+ Exemptionsfor certain activities that were voluntary

+ Not group specific, but may apply to certaintype of terrorist
organization (such as Tier [1[)

+ Certain grounds cannot he exempted

Most, though not all, TRIG grounds can be exempted by
the Secretaries under INA § 212(d)(3)(B)(1).

Categorical or situational exemptions pertain to a certain
activity, such as providing material support or medical
care, and are not group specific. However, they may
apply only to a particular type of terrorist organization
(such as a Tier III organization).

Some situational exemptions require that the activity took
place under duress. Duress-based exemptions require an
examination into the duress factors to determine eligibility
for the exemption.

™ Material
Support
Under Duress

! Material Support under Duress Exemption [

Applies tomaterial support given under duress to:
» Tierlll organizations

+ Tierland llorganizations

(b)(7)(€)

Exemptions may be granted for applicants who provided
material support under duress to designated or
undesignated terrorist organizations, which, at minimum
require that the material support was provided in response
to a reasonably-perceived threat of serious harm.

¢ For the provision of material support to Tier III
organizations

o For the provision of material support to Tier I or
Tier II organizations

An example of material support under duress could
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(b)(7)(€)

™ Solicitation

I Solicitation Under Duress
Under Duress

Solicitation of funds or other things ofvalue under
duressto:

+ Tier 11, and lll organizations

Solicitation of members(recruitment) under duress
to:

+ Tier 1,11, and lll organizations

Exemptions may be granted to certain applicants who,
under duress, solicited funds or members for a terrorist
organization.

o For the solicitation of funds or other things of
value under duress (Tier I, II, or III organizations)

e For the solicitation of members under duress
(recruitment) (Tier I, II, or III organizations)

Military Type
Training
Under Duress

5 0ol

I Military-type training under duress [\ lzites

ToTierl, Il, and lll organizations

Exemptions may be granted to certain applicants who,
under duress, received military-type training from, or on
behalf of, a terrorist organization.

o For the receipt of military-type training under
duress (Tier 1, 11, or III organizations)

I Voluntary Medical Care Exemption  [Skeiaad V°|u_ntary
aool o : W™ Medical Care
pplies to the veluntary provision of medical care (as material .

support): Exem ptlon

' To membersof Tier , If, and lil organiz ations

+ Provision of care needrot be under duress

+Ineludes dental, first aid, and other health care, by health
professionalsor volunteers

+ Exemptionnot available for those who volurtarily and knowingly
provided medicalcare onhehalfof a Tier | or Tier ll organization

Exemptions can be granted to certain applicants who
provided medical care to individuals that the applicant
knew, or reasonably should have known, committed or
planned to commit a terrorist activity, or to members of a
terrorist organization as described in INA §

212(a)(3)(B)(vi).

o Applies to the voluntary provision of medical care
to members of Tier I, II, or III organizations

¢ Includes medical, dental, and first aid care by
medical professionals or volunteers

o Isnot available to those who voluntarily and
knowingly provided medical care on behalf of a
Tier I or II organization (e.g., staff doctors)

ILimited General Exemption @;;g;m Limited
Appli inindividualshavi ified General
pplies ta certain individuals having specifie Exemption

voluntary activities with qualified Tier lll
organizations,

+ Applies toprovision of material support,
solicitation of funds, solicitation of members, and
receiptof military-type training

The Limited General Exemption is a unique exercise of
authority that applies to certain applicants with existing
immigration benefits but who have been unable to be
granted further status, such as lawful permanent
residency.

This exemption can be granted for certain applicants with
existing immigration benefits who are currently
inadmissible under INA § 212(a)(3)(B)(i). Applicants
eligible for this exemption must have only select
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voluntary, nonviolent associations or activities with
certain undesignated terrorist organizations, as described
by the relevant Secretarial exercise of authority and
accompanying implementation guidance.

This exemption may be applied only to applicants who
currently possess lawful status in the United States by the
date the exercise of authority was issued, August 10,
2012. Generally, applicants with asylee or refugee status,
temporary protected status, or those who adjusted status
under the Nicaraguan Adjustment and Central American
Relief Act (NACARA) or the Haitian Refugee
Immigration Fairness Act (HRIFA), or a similar
immigration benefit (other than a nonimmigrant visa), and
those who are beneficiaries of a Form 1-730,
Refugee/Asylee Relative Petition, filed at any time by
such an asylee or refugee, may qualify.

e Applies to certain individuals having specified
voluntary activities with qualified Tier I1I
organizations

o There are both individual and group qualifications
for this exemption.

e Applies to the provision of material support;
solicitation of funds; solicitation of members; and
the receipt of military-type training.

— [rag The Iraqi Uprisings Exemption applies to certain
il |\ i applicants who participated in the Iraqi uprisings against
, . prisings S
Appliestocertain applicants whoparticipated in the the government of Saddam Hussein in Iraq from March 1

Iragi uprisings against the gavernment of Saddam through April 5, 1991.
Hussein in Iraq from March 1 through April 5,1991

I Iragi Uprisings Exemption

! Certain Limited Material Support (CLMS) w “nfu“w“F Certain El;zrgeﬁaln nglted Material Support (CLMS) .
i | imited ptl‘Ol’l can be gr’anted not to apply‘the mgterlal
Material support inadmissibility ground to certain applicants who
Support prov@ed certain 11m1ted mat.ena'l supp'ort to an
(CLMS) undesignated terrorist organization (Tier III), orto a
member of such an organization.

Applies to minimal amounts of material support
given to Tier [l organizations. May include:

Limited material support may include:

(b)(7)(€)
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Insignificant

Material
+ Appliestominimal amounts of material support Support (|MS)

given toTier lll organizations under specified

! Insignificant Material Support (IM$) [ EEEES

circumstances

» Complex topic addressed in specialized training
for TRIG adjudicators

The Insignificant Material Support (IMS) Exemption can
be granted not to apply the material support
inadmissibility ground to applicants who provided
insignificant material support to an undesignated tetrorist
organization (Tier III), or to a member of such an
organization.

Instructor Note: Due to their complexity, follow-up
training with respect to the CLMS and IMS
exemptions is provided to TRIG adjudicators.

™ Individual

I Individual Exemptions .
Exemptions

+ The Secretaries may exercise their exemption
authority with regard toa particular individual,

+ Individual exemptions are signed by the
Secretaries after interagency consultation.

+ Thisisnot done frequently.

Individual exemptions pertain to a specific applicant.

o These are signed by one of the Secretaries, and
must go through interagency consultation.

o These are complex to adjudicate and have been
rare in the past; if you have any questions about
whether a particular case may merit an individual
exemption, please contact your supervisor and
TRIG component POC.

et

I “Statutory” Exceptions for Terrorist Activitd ¢ Biaes Statutory

Exceptions -
Consolidated Appropriations Act {CAA), 2008, Pub, L. No. CAA

110-161

+ 16 {mainly Burmese) organizations not tohe considered
terrorist organizations for any activity committed before
12/26/2007

+ African Mational Congress (ANC) added to CAA list by Pub. L.
No. 110-257 (July 1,2008)

Congress may state that a particular undesignated or Tier
III group should not be considered a terrorist organization
for immigration purposes, via legislation.

o Consolidated Appropriations Act, 2008 (Pub. L.
No. 110-161 (Dec. 26, 2007) (“CAA of 2008”):
Among other things, the CAA stated that 10
groups should not be considered Tier III terrorist
organizations for activity committed prior to
December 26, 2007.

o The African National Congress (ANC) was added
to the CAA list by Pub. L. No. 110-257 (July 1,
2008).

e Statutory

otionalDefenseAthorizotionhct 2005 PublL. | L CTIPLIONS -
atronal Detense Authorizatien Act, 2015, Pub. L NDAA

No. 113-291{Dec. 19, 2014) (NDAA 2015)

+ Two organizaticns not to be considered terrorist

I “Statutory” Exceptions (cont'd)

organizations (KDP and PUK), no time limitation

¢ National Defense Authorization Act 2015 (Pub. L.
No. 113-291) (Dec. 19, 2014) (“NDAA 20157):
Stated that two groups—the Kurdistan Democratic
Party (KDP) and the Patriotic Union of Kurdistan
(PUK) should not be considered terrorist
organizations under the INA. No time limit.
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I Exemption Guidance

See: https://www.uscis.gov/laws/terrorism-related-
inadmissability-groundsfterrorism-related-

inadmissibility-grounds-trig

N Exemption

Guidance

Each of the above-mentioned Secretarial exercises of
authority has USCIS implementation guidance instructing
adjudicators on how it should be adjudicated.

This guidance is available on the ECN, and for the most
part on the uscis.gov website.

To review the exemptions and their specific requirements,
please refer to https://www.uscis.gov/laws/terrorism-
related-inadmissability-grounds/terrorism-related-
inadmissibility-grounds-exemptions.

Instructor Note: When discussing exemption
processing, show the students the exemption
worksheet.

Which of the following TRIG grounds may
qualify for an exemption?

A, Voluntarily providingfood and
supplisstoaTierll organization

B. Providingmedical care as staff
doctortoa Tier| organization

€. ProvidingmoneytoaTier Il
organizationunder duress

D. Voluntarily receivingmilitary-
type trainingfrom aTierlll
organization

Progress
Check
Question

Which of the following TRIG grounds may qualify for an
exemption?

A. Voluntarily providing food and supplies to a Tier
IT organization

B. Providing medical care as staff doctor to a Tier |
organization

C. Providing money to a Tier III organization under
duress

D. Voluntarily receiving military-type training from
a Tier III organization

I Rationale and Source

Exemptions may be grantedfor applicants whoprovidedmatenal
support under duresstodesignated orundesignate dierrorist
organizations, whichrequire thatmaterial supportwas providedin
response toreasonably-perceived threat of serious harm, An
exemptionis not available tothose whovoluntarily and knowingly
provided medicalcare on behalf of a Tier | or I organization {e.g.,
staff doctors), Exemptionsmay be grantedtocertain applicants
whoreceivedmilitary-type trainingunder duressfrom or on behalf
of a Tier |, 11 or Ill organization, See INA§ 212{d}{3){B}(i)

Rationale and
Source

The correct answer is C.

Rationale: Exemptions may be granted for applicants
who provided material support under duress to
designated or undesignated terrorist organizations,
which, at minimum require that the material support was
provided in response to a reasonably-perceived threat of
serious harm. An exemption 1s not available to those who
voluntarily and knowingly provided medical care on
behalf of a Tier I or II organization (e.g., staft doctors).
Exemptions may be granted to certain applicants who
received military-type training under duress from or on
behalf of a Tier I, IT or III organization.

Reference(s): INA § 212(d)(3)(B)(1)
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In processing exemptions, you should be mindful to
ensure that applicants meet the specific requirements,
which generally fall within the following categories:

Exemption
Guidance-
Criteria

! Processing Exemptions

Three categories

« Threshold requirements

«Criteria for exemption itself {including duress factors o Threshold requirements
for duress based exempti . . : .
or duwess based exempion: e Criteria for the exemption itself (including duress
factors for duress-based exemptions)
o Consideration of the totality of the circumstances,
if all other criteria have been met.

«Consideration of totality of the circumstances

The implementation guidance for each exemption sets
forth the applicable criteria and should be consulted
when adjudicating exemptions. The implementation
guidance can be found on the USCIS RAIO TRIG ECN
site.

Generally, once you determine that the applicant’s
activity falls under an existing exemption (such as
material support to Tier I, IT or III group under duress),

§ Exemption

I Processing Exemptions - Steps -
Guidance-

Once you determine that the applicant’s activity falls under

an exemption (such as material support to Tier |, 11 or Ill PrOCGSSIHQ the steps fOI‘ processing an exemption are:
group under duress), the steps are: Ste ps
+Stepl:  Avethe thresholdrequirementsinet?
Step2: Arethe exemptioneriteriamet? L4 Step 1: Are the threshold I'eqUIICantS met?
+Step3:  Considertotality of the circumstarces
Ifthe|‘ef1ui|'eﬂ1ents for any of these steps arenot met, an ° Step 2: Are the exemption criteria met?
exemption cannot be granted.
o Step 3: Consider the totality of the circumstances.
If the requirements for any of these steps are not met, an
exemption cannot be granted.
I . Step 1 In order to be considered for any existing exemption
Step 1 {Threshold Criteria) & e, b £ : :
N rom TRIG, an applicant must meet the followin
| Threshold > 41 PP 8

< Establishthat he/she s otherwise eligible for the immigration threshold I‘equiremen’[s:

benefit Criteria

¢ Undergoand pass allrequired background and security checks;

< Fully disclose, in all relevant applications andinterviewswith L4 EStathh that he or She is OtherWiSe ehglble fOI‘ a
USGrepresentativesand agents, the nature and circumstances Visa or the immigraﬁon beneﬁt or prOteCtiOH

of eachinstance of TRIG; and

being sought.

< Establishthat he/she posesno dangertothe safety and security
of the United States.

o Otherwise eligible means that but for TRIG,
an applicant would be eligible for or granted
the benefit.

o For example, the applicant must be credible
and must not be barred or inadmissible on
another basis.

o Undergo and pass all required background and
security checks.

o Background and security checks must be
complete.
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o Fully disclose, in all relevant applications and
interviews with U.S. Government representatives
and agents, the nature and circumstances of each
TRIG activity or association.

Instructor Note: You may get question regarding an
applicant who did not provide information, for
example at an airport interview, because he was not
asked about TRIG activity. Best answer: If not
asked in person or on application, not a failure to
disclose.

o [Establish that he or she poses no danger to the
safety and security of the United States.

I Step 2 (Exemption Criteria) . Step 2 '_
Each s emecifcren \ Exemption
ach exemption has specific requirements that must criteria

be met (e.g, group associations) of certain activities
of circumstances that are necessary for the
exemption to apply

+ Carefully review exemption requirements in the
implementation guidance available on uscis.gov for
specificinformation

Some exemptions contain additional requirements.

If the applicant meets the threshold requirements, then
the next step is to consider whether the applicant meets
the requirements of the exemption itself.

For example,\

! Step 2 (Exemption Criteria) (cont’d) Step 2 -
. Duress
¢ Duress-specific considerations (if applicable) Considerations

¢ |fthereisno duresswhen considering a duress-
hased exemption, andif applicantis not found to
meritexemption in totality of the circumstances,
an exemptionisnot granted, and case willbe
denied/referred

If you find there is no duress when you are considering a
duress-based exemption, and/or if you find that the
applicant does not merit an exemption in the totality of
the circumstances, you should deny the exemption, and
you may deny the case and/or refer it, depending on what
kind of application you are adjudicating.

e Step 2 — What

I Step 2- What is duress? )
is Duress?

At 2 minimum, material support must have heen provicled inresponse to

reasonably-perceived threat of imminent harm, Considerations:

« Whether applicant reasonably could have avoided, or took stepsto
avoidl, providing activity at issue

« Severity and type of harm inflicted or threatered

« To whon threat of harmi was directec

+ Perceirecl imminence of harm threatensd

« Perceivad likelihood that the threatened harm would be inflictecl

« Reasomable steps takente stop the TRIG activity

For duress-based exemptions, you will consider specific
duress factors in the adjudication of the exemption. The
factors vary slightly, but at the minimum, there has to
have been a reasonably-perceived threat of serious harm
under which the activity at issue was carried out.

In general, the duress-based exemptions all require
consideration of the following issues:

o  Whether the applicant could have reasonably
avoided the TRIG activity, e.g., providing
material support;
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o The severity and type of harm inflicted or
threatened,;

e To whom the threat of harm was directed, e.g.,
the applicant, the applicant’s family, the
applicant’s community, etc.;

o The perceived imminence of the harm threatened;
and

o The perceived likelihood that the threatened harm
would be carried out, e.g., based on instances of
past harm to the applicant, to the applicant’s
family, to the applicant’s community, and the
manner in which harm was threatened, etc.

¢ In addition, country conditions play a significant
role in this determination. For example, if a
group’s atrocities against those it perceives as
resisting its demands are well known, then overt
threats of violence are not required.

¢ Any steps the applicant took to stop the TRIG
activity, e.g., moving, escape, reporting to
authorities, etc.

o The test here is one of reasonableness. USCIS
does not require attempts to escape or other
actions if to do so would make the threatened
harm more likely and/or more severe.

7 . m Step 2 - Additional questions to consider with respect to when the
! Step 2- What is duress? {cont’s) ok applicant encountered the group:

Iy . o Duress Factors
Additional questions to consider with respect to .
when the applicant encountered the group: - Questions

(b)(7)(e)
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Instructor Note: The prototypical example of
duress is a gun to the head. However, not all cases
will involve such a direct and immediate threat.
You may need to look at country conditions to
determine how the group treated individuals who
refused to comply (such as if it was well-known that
the group carried out reprisals against those who
refused its demands). Note that in captive
situations, we would not require an attempt to
escape (risk could be too grave). In non-captive
situations, we don’t require resistance. Fair
questions though. If no duress, duress exemption
may not be granted, and case will be referred or
denied in accordance with the material support
exemption implementation instructions. Please note
that these duress factors are not requirements for an
exemption; they are simply factors to be considered
in individual cases.

! Step 3- Totality of Circumstances

M Totality of the

Finally, if the threshold requirements and the criteria for
the exemption itself have been met and there has been a

. Circumstances L . :
« Threshold requirements met determination of duress (if required), you must then
* TRIGactivity consider whether the applicant merits an exemption in
 Toaterrorist organization the totality of the circumstances.
+ Under duress (if applicable)
* Then must consider whether the totality of the
circumstances justifies the exercise of authority asa
matter of discretion
- Totality of This is a general discretionary analysis that takes into
i i contd) [ “
I Step 3 - Totality of Circumstances cort) (U EIgel - account any and all relevant factors (positive and
, Circumstances . . .
Factars to consider . Factors negative) in considering whether an exemption is

warranted.

A non-exhaustive list of appropriate factors includes:

Please note that the “totality of the circumstances”
factors are not requirements; they are simply factors to be
considered in individual cases.
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§ Documenting
the Exemption

I Documenting the Exemption

How do you decument the exemption determination?

+Use the USCIS Exemption Workshestif considering
the exemption

+Submit for supervisory review

+Workshest becomes part of the A-file

All USCIS exemptions that are considered are processed
using the USCIS Exemption Worksheet.

All exemption worksheets should be submitted for
further supervisory review.

§ Exemption
Worksheet

I Documenting the Exemption iccor !

(b)(7)(e)

Adjudicator signature
Signature of first and second-line reviewers
Supervisor's signature

The exemption worksheet becomes part of the A-file. It
requires the following:

A9

o Adjudicator signature
o Signatures of first and second-line reviewers
o Supervisor’s signature

Instructor Note: At this time return to the scenarios
in Appendix A to discuss possible exemptions for
each scenario with the class.

I Exemption Guidance - Future s Exc_amptlon
. . . , Guidance -
Additional exercises of exemption authority
continue to be considered. Future

Processfor all new exercises of exemption
authority requireinteragency consultation
Complex and lengthy process

Guidance onnew exercises of exemption
authority will be issuedin accordance with
agency policy

Additional exercises of the exemption authority continue
to be considered.

However, the process for all new exercises of the
exemption authority, require interagency consultation
(per INA § 212(d)(3)}(B)(1)). This is a complex and
lengthy process.

Guidance on new exercises of the exemption authority
will be issued in accordance with agency policy.

Inordertobe consideredfor any existing exemption
I from TRIG, an applicant must mest certain threshold Prog ress
requirements, Which of the followingis NOT one of the
threshold requirements? ChECk
A, Establish to satisfaction of adjudicator that he'she QueStl on

metits exemption in torality of circunwtances

B. Establish thatheishe is otherwise eligible for
imnugration benefit being sought

{. Undergo and pass all required background and
securitychecks

B. Fully disclose i all applications and interuiews
natureand circunstancesof exch TRIG

) 0% 0% 0% 0%
MUU\(Y"M{’QCI\\KION AT T O,

In order to be considered for any existing exemption
from TRIG, an applicant must meet certain threshold
requirements. Which of the following is NOT one of the
threshold requirements?

A. Establish to the satisfaction of the adjudicating
officer that he/she merits an exemption in the
totality of circumstances

B. Establish that he or she is otherwise eligible for
the immigration benefit being sought

C. Undergo and pass all required background and
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security checks

D. Fully disclose in all applications and interviews
the nature and circumstances of each TRIG
activity/association

Rationale and
Source

I Rationale and Source
Inorder o he consicered for exemption from TRIG, applicat mustniest the
following threshold recuire ments:

+ Establish that heishe otherwise eligible for visaor immigration benefit
or protection being sought

« Uilerge and pass allrequired hackground ancl security checks

o Fully disclose, inall relevam applic ations and imterviews with 1.5,
Government representatives, nature and circunstances of each TRIG
activity or association

I threshold requirements met, must next comsicle r whether applicant

wmerits exemption intotality of circumstances,

The correct answer is A.

Rationale: In order to be considered for any existing
exemption from TRIG, an applicant must meet the
following threshold requirements:

o Establish that he or she is otherwise eligible for a
visa or the immigration benefit or protection
being sought

o Undergo and pass all required background and
security checks

o Fully disclose, 1n all relevant applications and
interviews with U.S. Government representatives
and agents, the nature and circumstances of each
TRIG activity or association

[f the threshold requirements and the criteria for the
exemption itself have been met and there has been a
determination of duress (if required), you must then
consider whether the applicant merits an exemption in
the totality of the circumstances. The “totality of the
circumstances” factors are not requirements; they are
simply factors to be considered in individual cases.

Reference(s): TRIG Exemption Worksheet Instructions

Topic 8: USCIS TRIG Hold Policy

Topic Eight:

USCIS TRIG
Hold Policy

I Enabling Objective #3

Identify the criteria for placing cases on held
pursuant to the USCIS TRIG Hold Policy, and
demonstrate familiarity with the exception(s)
to the Hold Policy

Upon completion of this topic, you will be able to identify
the criteria for placing cases on hold pursuant to the
USCIS TRIG Hold Policy, and demonstrate familiarity
with the exception(s) to the Hold Policy.
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After the CAA 2008 was passed, which expanded the

| Hotapoticy iz gig‘i;‘;‘& exemption authority at INA § 212(d)(3)(B)(i), USCIS
Ater the (44 n 2008, gidance intucted that . issued a memorandum announcing a TRIG hold policy.
* Certain categories of cases placed on hold H IStory

* Certain denials respensd, and placed on hold in case an applizallz

exempation became available in the future Under the hOld pOllcy, the fOllOWlng was I‘equiredi

Since 2008, ameikled guidance has:

. _ ¢ Certain cases inadmissible for TRIG for which
Updated held categories based en new ecempptions and allowad for denial . . .
of cases that would not be granted an sxemption in totality of there WETe no avallable eXemptlonS, but fOI’ Wh]Ch
creumstances even if an exemption that would apply wereto become an applicable exemption mlght be authorized in
available in future .
the future, were required to be placed on hold.
This was so that these applications could benefit
from a future applicable exemption if one became
available.
o Certain cases denied for TRIG were reopened and
placed on hold.

Since USCIS issued the original TRIG hold memorandum
in March 2008, other memoranda have revised and
updated it. As new exemptions have been issued, certain

categories of cases are no longer required to be held for
TRIG, including all refugee, asylum, and NACARA

applications.
. Aside from refugee, asylum, and NACARA applications,
Identifying Cases to be Placed on Hold [ Eiras Current TRIG : ot
ying ontlold U there are currently three categories of benefit applications

Hold Policy

Cases for which an exemption is not available:

that should be placed on hold:

« Aliens inacmissible for any activity or asseciation that was not uder

curess (Le.veluntany], relating toany Tier Il organization, for which there

oo efing exemption 1. Voluntary association/activity with a Tier III

« Aliens inadmissible uncker the terrorist-related provisions of the INA, based . t th th . t n/ t . t f

on activities or associations committed uncler duress relating to a Tier |, 1, Organlza 10n other an association/activi y or

or Il organization, sther than an association or activity for which Wthh an exemption Currenﬂy exists (l e., group_

exemption already exists; and

based exemptions, voluntary medical care).

« Aliens inackmissible as spouses or children of aliens describecl above

2. Any association/activity with any designated (Tier
I/1T) or undesignated (Tier III) terrorist
organization under duress, other than
association/activity for which an exemption
currently exists (i.e., material support, solicitation,
and military type training), which may be
adjudicated.

3. Spouses and children of TRIG inadmissible aliens
whether or not the inadmissible aliens have
applied for an immigration benefit.
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TRIG Hold An applicant in one of the three categories above can be

! Identifying Hold Cases fconct) Qi denied without being placed on hold if an exemption

You generally cannot approve or dleny cases within these categories POIIcy T Would be denied in the totality Ofthe Circumstances
without DHS approval lunless case is one that would be clenied as a Exceptlon
matter of dliscretion).
+ Withexceptionof cases that we would deny in totality of This is true even if an applicab]e exemption becomes
::lc(:l?;:‘glz:::; .permission must he obtained todeny cases within the avaﬂable. A d]u dicators mus t descl‘ibe in detall Why the
+ Note that the hold policy does not apply to refugee casesoverseas. case Should be denled IIl the tOtallty Ofthe ClI'CU.I’nS'[aIlCCS

Refugee caseschould only be held if there iz.an applicable exemption

as part of the adjudication process; this is not frequently
done. To deny an exemption in the totality of the
circumstances, you must document:

perding or anindividual exemption is being comsidered.

o Nature of an applicant’s association or activities
with the group,

o Identity and nature of the group, and

o Factors warranting a denial of the exemption in the
exercise of discretion.

If a case is within a hold category, you must obtain
authorization to adjudicate (and deny) the case if it does
not fall into the exception above; you may not deny such
cases without appropriate authorization. Contact your
supervisor and component TRIG POC for any questions
relating to denials of cases that fall within the TRIG Hold
categories.

As noted, the hold policy described above does not apply
to refugee cases overseas, or asylum or NACARA cases.
Those cases should only be held if there is an applicable
exemption pending or an individual exemption is being
considered. See PM-602-0132 (May 5, 2016) Revised
Guidance for Processing Refugee Cases Involving
Terrorism-Related Inadmissibility Grounds and
Amendment to the Hold Policy for Such Cases; PM-602-
0137, “Revised Guidance for Processing Asylum Cases
Involving Terrorism-Related Inadmissibility Grounds and
Amendment to Hold Policy for Such Cases,” dated
October 5, 2016.
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Summary
I Summary Summary Today, we discussed the following topics
Tod ay, we discussed the following topics: e The basic principles of TRIG, the SCope of the
+ Basic principles of TRIG, scope of the provisions, and pI‘OViSiOI’lS, and to which benefits TRIG applies
to which benefits TRIG applies . L. L. .
actiit o ) o The activities or associations giving rise to TRIG
+ Activities or associations giving rise to TRIG issues . .
pursuant to INA 212(a)(3)(B1(i) issues pursuant to INA § 212(a)(3)(B)(1)
+ Three types of terrorist organizations described in e The three types of terrorist organizations
INA § 212(a)(3)(B}vi) . . :
described in INA § 212(a)(3)(B)(vi)
I Summary cont’) o The definition of “Terrorist Activity” under INA
' § 212(a)(3)(B)(ii1)
Definition of “Terrorist Activity” under INA § ) ) o
212(a)(3)(B)iii) o The definition of “Engage in Terrorist Activity”
+ Definition of “Engage in Terrorist Activity” under INA under INA § 2 12(3)(3)(B)(1V)
§ 212(2){3){B)iv) Th . TRI
+ Exceptions to TRIG ¢ c CXCCpthHS to G
+ Exemptions from TRIG e The exemptions from TRIG
+ TRIG Hold Policy L .

e The criteria for placing cases on hold pursuant to
the USCIS TRIG Hold Policy and the
exception(s) to the TRIG Hold Policy

Re- TRIG is complex, both as a matter of law and a matter of
Motivation application. To summarize INA § 212(a)(3)(B) please

see the TRIG Job Aid in your student materials.

In addition, you should take care to properly identify
applications, for which an exemption is available, and
properly adjudicate it if so, or place the case on hold or
deny it in other appropriate instances. For material
providing a general overview of TRIG and its
exemptions, go to TRIG at www.uscis.gov.

You are also directed to your component-specific
guidance regarding the details of TRIG processing and
the use of the USCIS TRIG ECN site.

You should raise novel and/or complex issues through
the appropriate component point of contact to the USCIS
TRIG Working Group, which is responsible for
examining such issues and issuing guidance, either on a
case-by-case basis, or USCIS wide, as necessary.
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Level 1 (Remind participants to please provide end-of-module
I Level 1 Evaluation Evaluation  feedback via the survey on the course page.)
Please provide end-of-modute feedback on this
course via the survey on the course page.
Thank you!
, _ About this * Author: Office of the Chief Counsel; Academy
I About this Presentation . L.
- e Presentation Training Center
= Author: USCIS Academy Training Center (ATC} & Office of Chief
Counsel {0CC} . e .
. Date of st revisions October2017 * Date of last revision: October 2017. This
= This presentation is currentonly as of the date of last revision, preSentatlon IS Current Only as Of the date Of last
= This presentation contains no sensitive Personally Identifiable . .
Information (P}, revision.
= fny referencesin documents or text, withthe exception of case
taw,relate to ficitiousindividuals. * This presentation contains no sensitive Personally
Identifiable Information (PII).

* Any references in documents or text, with the
exception of case law, relate to fictitious
individuals. Images in this presentation are from
USCIS training databases and contain no PIL

Disclaimer This training module is intended solely to provide
I Disclaimer internal training to DHS/USCIS Field Offices. It is not
This training moduleis intended solely to provide internal 1 1
training to DHS{USCIS Field Offices. Itis notintended to, intended o, does nOt’.and may not be relied upon t‘O
does not, and may not be relied upen to create or confer any create or confer any I‘lght(S) or beneﬁt(s), substantive or
right(s} or benefit(s}, substantive or procedural, enforceable £ 1 1 NTER 1 h
atlaw by anyindividual or other party in benefit PrOCCdUTaL enforceable at law by any individual or other
applications before USCIS, in removal proceedings, in : : : :
litigation with the United States, or in any other form or party n _beneﬁt gppllc?tlong before USCIS’ n remoyal
manner, This training module does not have the force oflaw, proceedlngs, in lltlgatlon with the United States, or in
or of a DHS directive. . .o
any other form or manner. This training module does not
have the force of law, or of a DHS directive.
Dissemination This presentation may not be reproduced or further
I Dissemination disseminated without the express written consent of
This presentation may notbe reproduced or further USCIS Academy Training Center.
disseminated without the express written consent of USCIS
Academy Training Center, Please contact USCIS.Academy@USCIS.dhs.gov for
Please contactUSCIS.Academy@USCIS.dhs.gov for additional information.
additional information.
Transition Now that we have discussed TRIG, let’s review the

material with the exercises found at Appendix B and C.
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Appendix A: Scenarios

Instructor Note: Wait until after the discussion of each scenario before having the volunteer read the
answer below. As noted above, the instructor may wish to wait until after EPO #5 to return to this
scenario, ask the class what they think now, and ask the volunteer to read the answer. The instructor may
wish to wait until after EPO #7 to discuss the possible application of exemptions to this scenario.

Scenario #1 (b)(7)(e)

Scenario #2 (b)(7)(e)

A-1
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Scenario #3 (b)(7)(e)

A-2
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Appendix B: Laboratory

A-3
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A4
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(b)(7)(e)

Appendix C: Practical Exercises

A-5
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Terrorism-Related Inadmissibility Grounds Exemptions
Group-Based Exemptions

10 Named Organizations in the Consolidated Appropriations Act of 2008
CAA

Date of Exercise of | June 18, 2008, Secretaries Chertoff and Rice
Authority

In the Consolidated Appropriations Act of 2008 (CAA), Congress named 10
organizations that are not to be considered undesignated terrorist organizations
(Tier I1I) based on activity before December 27, 2007, the date of Act’s passage.
The June 18, 2008 Secretarial exercises of authority extended the CAA
provisions to cover activities that took place after December 27, 2007, as well as
certain additional activities. The groups included in the CAA and the 2008
exercises of authority include:

e Karen National Union/Karen National Army (KNU/KNA) - Burma

¢ Chin National Front/Chin National Army (CNF/CNA) - Burma

¢ Chin National League for Democracy (CNLD) - Burma

Description and ¢ Kayan New Land Party (KNLP) - Burma

Covered Activity(ies) ¢ Arakan Liberation Party (ALP) - Burma

¢ Tibetan Mustangs - Tibet

¢ Cuban Alzados - Cuba

e Karenni National Progressive Party (KNPP) - Burma

o “Appropriate groups affiliated with the Hmong” — Vietnam

e “Appropriate groups affiliated with Montagnards” — Vietnam
All applicable terrorism—related inadmissibility grounds (TRIG), including
violent activities, may be exempted, except for future intent to engage in terrorist
activity after entry to the United States.

(b)(3)
Purpose/Value

* Certain activities related to certain applicants associated with these groups were covered in part by previous
exercises of authority on May 3, 2006, August 24, 2006, October 11, 2006, February 20, 2007 and October 22,
2007.

For Official Use Only (FOUO)/Deliberative
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Terrorism-Related Inadmissibility Grounds Exemptions
Group-Based Exemptions

(0)(5)

Case Examples2 (b)(5)

(b)(6)

(0)(5)

For Official Use Only (FOUO)/Deliberative
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Iraqi National Congress (INC), Kurdish Democratic Party (KDP) and

Patriotic Union of Kurdistan (PUK)

Date of Exercise of
Authority

September 21, 2009, Secretaries Napolitano and Clinton

Description and

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds for certain activities and associations involving the Iraqi
National Congress (INC), the Kurdistan Democratic Party (KDP), and the
Patriotic Union of Kurdistan (PUK). More recently, section 1264(a)(1) of the
National Defense Authorization Act (NDAA) FY 2015 provides that the KDP
and PUK are excluded from the definition of an undesignated terrorist
organization (Tier III) under the INA, which renders a number of the

Covered Activity(ies) inadmissibility grounds not applicable.
All applicable terrorism—related inadmissibility grounds, including violent
activities, may be exempted except for future intent to engage in terrorist activity
after entry to the United States.
Purpose/Value

For Official Use Only (FOUO)/Deliberative
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(0)(5)

(0)(5)

(0)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)
(b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

All India Sikh Student’s Federation- Bittu Faction (AISSF-Bittu)

Date of Exercise of
Authority

October 16, 2010, Secretary Napolitano

Description and
Covered Activity(ies)

Provides discretionary authority not to apply the material support inadmissibility
ground to certain applicants who voluntarily provided material support to the All
India Sikh Student’s Federation-Bittu Faction.

Purpose/Value

Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)

(0)(5)

(b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

All Burma Students Democratic Front (ABSDF)

Date of Exercise of
Authority

December 16, 2010, Secretary Napolitano

Description and

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants who have voluntary associations or

Covered Activity(ies) | have engaged in voluntary activities with the All Burma Student’s Democratic
Front (ABSDF). All applicable terrorism—related inadmissibility grounds,
including violent activities, may be exempted except for future intent to engage
in terrorist activity after entry to the United States.

Purpose/Value
Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)

(0)(5)

(b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Kosovo Liberation Army (KLLA)

Date of
Exercise of Authority

June 4, 2012, Secretary Napolitano

Description and

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants who have certain voluntary

Covered Activity(ies) | activities with Kosovo Liberation Army (KLA).
Specifically, the exercise of authority covers the following activities:
¢ Solicitation of funds or other things of value for;
o Solicitation of any individuals for membership in;
¢ Provision of material support to; or
o Receipt of military-type training from, or on behalf of, the KLA.
Purpose/Value

For Official Use Only (FOUO)/Deliberative
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(0)(5)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)
(b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Farabundo Marti para la Liberacion National (FMLN) and Nationalist

Republican Alliance (ARENA)

Date of Exercise of
Authority

April 3, 2013, Secretary Napolitano

Description and

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to applicants for voluntary activities or associations
relating to the Farabundo Marti National Liberation Front (FMLN) or to the
National Republican Alliance (Alianza Republicana Nacionalista, or ARENA).

The exemption only applies to activities against military, intelligence, or related

Covered Activity(ies) | forces of the Salvadoran Government in the context of the civil war.
All terrorism—related inadmissibility grounds, including violent activities, may
be exempted, except for future intent to engage in terrorist activity after entry to
the United States.
Purpose/Value

For Official Use Only (FOUO)/Deliberative
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Terrorism-Related Inadmissibility Grounds Exemptions
Group-Based Exemptions (b)(5)

(0)(5)

Case Examples

(b)(6)

For Official Use Only (FOUO)/Deliberative
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Ethiopia People's Revolutionary Party (EPRP)

Date of Exercise of
Authority

October 17, 2013, Acting Secretary Beers

Description and
Covered Activity(ies)

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants for voluntary activities or
associations relating to the Ethiopian People’s Revolutionary Party (EPRP).

Specifically, the exercise of authority covers the following activities:

Solicitation of funds or other things of value for;

Solicitation of any individuals for membership in;

Provision of material support to; or

Receipt of military-type training from, or on behalf of, the EPRP.

Purpose/Value

Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)

(0)(5)
(b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Oromo Liberation Front (OLF)

Date of Exercise of
Authority

October 2, 2013, Acting Secretary Beers

Description and
Covered Activity(ies)

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants for voluntary activities or
associations relating to the Oromo Liberation Front (OLF).

Specifically, the exercise of authority covers the following activities:
¢ Solicitation of funds or other things of value for;
o Solicitation of any individuals for membership in;
¢ Provision of material support to; or
¢ Receipt of military-type training from, or on behalf of, the OLF.

Exemptions are available to individuals admitted as a refugee, granted asylum,
with a pending asylum or refugee application as of the date the exemption was
issued (October 2, 2013), or who were beneficiaries of an I-730 Refugee/Asylee
Relative Petition filed at any time by a petitioner who was an asylee or refugee
on or before the exercise of authority was issued. The exemption does not apply
to applicants who have been placed in removal proceedings unless the
proceedings were terminated.

Purpose/Value

Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)

(0)(5)

(b)(6)

89



Case 1:17-cv-07572-ALC Document 106-3 Filed 04/15/19 Page 95 of 217

Terrorism-Related Inadmissibility Grounds Exemptions
Group-Based Exemptions

(b)(5) (b)(6)

For Official Use Only (FOUO)/Deliberative
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Tigray Peoples Liberation Front (TPLF)

Date of Exercise of
Authority

October 17, 2013, Acting Secretary Beers

Description and

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants for voluntary activities or
associations relating to the Tigray People’s Liberation Front (TPLF).

Specifically, the exercise of authority covers the following activities:

Solicitation of funds or other things of value for;

Covered Activity(ies) e Solicitation of any individuals for membership in;
e Provision of material support to; or
e Receipt of military-type training from, or on behalf of, the TPLF.
Purpose/Value
Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)

(0)(5)

(b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions
Group-Based Exemptions

00O

(b)(5) (b)(6)

For Official Use Only (FOUO)/Deliberative
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Democratic Movement for the Liberation of Eritrean Kunama (DMLEK)

Date of Exercise of
Authority

October 17, 2013, Acting Secretary Beers

Description and

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants for voluntary activities or

Covered Activity(ies) | associations relating to the Democratic Movement for the Liberation of Eritrean
Kunama (DMLEK).
Specifically, the exercise of authority covers the following activities:
o Solicitation of funds or other things of value for;
o Solicitation of any individuals for membership in;
o Provision of material support to; or
o Receipt of military-type training from, or on behalf of, the DMLEK.
Purpose/Value
Case Examples

For Official Use Only (FOUO)/Deliberative
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(0)(5)

(0)(5)

(b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Eritrean Liberation Front (ELF)

Date of Exercise of
Authority

October 17, 2013, Acting Secretary Beers

Description and
Covered Activity(ies)

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants for voluntary activities or
associations relating to the Eritrean Liberation Front (ELF).

Specifically, the exercise of authority covers the following activities:
e Solicitation of funds or other things of value for;
e Solicitation of any individuals for membership in;
e Provision of material support to; or
e Receipt of military-type training from, or on behalf of,
the ELF.

Additionally, an applicant who had activities or associations with the ELF before
January 1, 1980, must already have an existing or pending immigration benefit
that meets one of the following criteria:

1. On or before October 17, 2013, the applicant was admitted as a refugee or
granted asylum, or had an asylum or refugee application pending; or

2. The applicant is the beneficiary of a Form I-730 Refugee/Asylee Relative
Petition filed at any time by a petitioner who was an asylee or refugee on or
before October 17, 2013.

Purpose/Value

Case Examples

For Official Use Only (FOUO)/Deliberative
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Terrorism-Related Inadmissibility Grounds Exemptions

Group-Based Exemptions

Certain Burmese Groups

Date of Exercise of
Authority

March 11, 2016, Secretary Johnson

Description and

Provides discretionary authority not to apply certain terrorism-related
inadmissibility grounds to certain applicants who have voluntary associations or

Covered Activity(ies) | activities with any of 21 Burmese resistance groups. All terrorism—related
inadmissibility grounds, including violent activities, may be exempted except for
future intent to engage in terrorist activity after entry to the United States.

Purpose/Value
Case Examples
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DHS Group-Based Exemption Utilization

Exercise of Authority Date of Signature FY 2013 | FY 2014 | FY 2015 | FY 2016
Karen National Union/Karen National June 18, 2008 48 19 43 2
Army (KNU/KNA)
Chin National Front/Chin National Army June 18, 2008 0 1 0 0
(CNF/CNA)
Chin National League for Democracy June 18, 2008 0 0 0 0
(CNLD)
Kayan New Land Party (KNLP) June 18, 2008 0 0 0 0
| Arakan Liberation Party (ALP) June 18, 2008 0 0 0 0
Tibetan Mustangs June 18, 2008 0 0 0
Cuban Alzados June 18, 2008 1 14 0 2
Karenni National Progressive Party June 18, 2008 172 18 19 0
(KNPP)
"Appropriate groups affiliated with the June 18, 2008 1 1 0 0
Hmong"
"Appropriate groups affiliated with the June 18, 2008 0 0 0 0
Montagnards"
Iraqi National Congress (INC), Kurdish September 21, 2009 39 66 | 1(INC) | 4 (1INC; 3 KDP)
Democratic Party (KDP) & Patriotic
Union of Kurdistan (PUK)
All India Sikh Student's Federation-Bittu October 16, 2010 0 0 1 0
Faction (AISSF-Bittu)
All Burma Students Democratic Front December 16, 2010 20 12 3 4
(ABSDF)
Kosovo Liberation Army (KLA) June 4, 2012 2 1 2 5
Farabundo Marti para la Liberacion April 3,2013 80 27 3 12
National (FMLN)
Nationalist Republican Alliance (ARENA) April 3,2013 5 3 2 0
Ethiopia People's Revolutionary Party October 17, 2013 n/a 32 60 31
(EPRP)
| Oromo Liberation Front (OLF) October 2, 2013 n/a 364 34 28
Tigray Peoples Liberation Front (TPLF) October 17, 2013 n/a 7 6 15
Democratic Movement for the October 17,2013 n/a 27 9 0
Liberation of Eritrean Kunama (DMLEK)
Eritrean Liberation Front (ELF) October 17, 2013 n/a 35 33
Certain Burmese Groups March 11, 2016 n/a n/a n/a
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Terrorism-Related Inadmissibility Grounds Exemptions

Situational Exemptions

Material Support Under Duress

Date of Exercise of
Authority

Department of Homeland Security (DHS) — February 26, 2007 (undesignated
terrorist organizations) and April 27, 2007 (designated terrorist organizations),
Secretary Chertoff;

Department of State (DOS) — October 25, 2015 (designated and undesignated
terrorist organizations), Secretary Kerry.

Description and

Provides discretionary authority not to apply the material support inadmissibility
ground to certain applicants who provided material support under duress to

Covered Activity(ies) | undesignated or designated terrorist organizations, which, at a minimum,
requires that the material support have been provided in response to a reasonably
perceived threat of serious harm.

Purpose/Value
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Terrorism-Related Inadmissibility Grounds Exemptions
Situational Exemptions
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Terrorism-Related Inadmissibility Grounds Exemptions

Situational Exemptions

Solicitation Under Duress

Date of Exercise of
Authority

January 7, 2011, Secretary Napolitano

Description and
Covered Activity(ies)

Provides discretionary authority not to apply the solicitation inadmissibility
grounds to certain applicants who, under duress, solicited funds or members for a
designated (Tier I/IT) or undesignated (Tier III) terrorist organization.

Purpose/Value

Case Examples

For Official Use Only (FOUO)/Deliberative

102

(0)(5)

(0)(5)

99



Case 1:17-cv-07572-ALC Document 106-3 Filed 04/15/19 Page 105 of 217

Terrorism-Related Inadmissibility Grounds Exemptions
Situational Exemptions

Receipt of Military-Type Training Under Duress

Date of Exercise of | January 7, 2011, Secretary Napolitano
Authority

Provides discretionary authority not to apply the receipt of military type-training

Description and inadmissibility ground to certain applicants who, under duress, received military-
Covered Activity(ies) | type training from, or on behalf of, a designated (Tier I/II) or undesignated (Tier
I1]) terrorist organization.

(b)(3)
Purpose/Value

(b)(3)
Case Examples (b)(6)
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Terrorism-Related Inadmissibility Grounds Exemptions
Situational Exemptions

Voluntary Provision of Medical Care

Date of Exercise of | October 13, 2011, Secretary Napolitano
Authority
Provides discretionary authority to exempt certain applicants who provided
Description and medical care to members of a terrorist organization or to individuals that the
Covered Activity(ies) | applicant knew, or reasonably should have known, committed or planned to
commit a terrorist activity.”
(b)(3)
Purpose/Value
(b)(3)
Case Examples
(b)(6)
(b)(5)
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Situational Exemptions
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Terrorism-Related Inadmissibility Grounds Exemptions

Situational Exemptions

Certain Applicants with Existing Immigration Benefits

Date of Exercise of
Authority

August 10, 2012, Secretary Napolitano

Description and
Covered Activity(ies)

Also known as the Limited General Exemption (LGE), this exemption provides
discretionary authority not to apply specified inadmissibility grounds to certain
applicants with existing immigration benefits.

Specifically, the exercise of authority provides the United States Government
discretion to grant exemptions to applicants inadmissible for the following
voluntary activities:

To be eligible, the undesignated terrorist organization (Tier III), with which the
applicant voluntarily interacted in one of the above ways, may not have:

This exemption may be applied only to applicants who possessed lawful status in
the United States (i.e., asylee or refugee status, temporary protected status, or
adjustment of status under the Nicaraguan Adjustment and Central American
Relief Act or Haitian Refugee Immigration Fairness Act, or similar immigration
benefit other than a nonimmigrant visa) on or before August 10, 2012, and to
beneficiaries of a Form 1-730 Refugee/Asylee Relative Petition, filed at any time
by such an asylee or refugee.

Solicitation of funds or other things of value for;

Solicitation of any individuals for membership in;

Provision of material support to; or

Receipt of military-type training from, or on behalf of, an undesignated
terrorist organization.

Targeted United States interests or persons at any time;
Engaged in a pattern or practice of torture or genocide;
Utilized child soldiers; or

Appeared on certain specified lists of terrorist organizations.

Purpose/Value
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Terrorism-Related Inadmissibility Grounds Exemptions
Situational Exemptions

Iraqi Uprisings
Date of Exercise of | August 17,2012, Secretary Napolitano
Authority
Provides discretionary authority not to apply all of the terrorism-related
Description and inadmissibility grounds, except for future intent to engage in terrorist activity
Covered Activity(ies) | after entry to the United States, to applicants who participated in the Iraqi
Uprisings against the government of Saddam Hussein in Iraq from March 1
through April 5, 1991.
Purpose/Value
Case Example
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Terrorism-Related Inadmissibility Grounds Exemptions

Situational Exemptions

Certain Limited Material Support

Date of Exercise of
Authority

February 5, 2014, Secretaries Johnson and Kerry

Description and
Covered Activity(ies)

Provides discretionary authority not to apply the material support inadmissibility

ground to certain applicants who provided certain types of limited material
support to an undesignated terrorist organization (Tier III), or to a member of
such an organization.

Specifically, the kinds of limited material support that may be exempted under
this exercise of authority are:
(1) certain routine commercial transactions;
(2) certain well-established or verifiable routine social transactions;
(3) certain humanitarian assistance; and
(4) support provided under substantial pressure that does not rise to the level
of duress.

Material support may only be covered by this exemption if it was provided
without any intent to support a terrorist organization or terrorist activities. For
this reason, aliens who provided certain types of support are precluded from
receiving this exemption. This includes the provision of weapons, ammunition,
explosives, or components thereof, or the transportation or concealment of such
items, as well as the provision of military-type training.

Purpose/Value
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Situational Exemptions

Case Examples
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Terrorism-Related Inadmissibility Grounds Exemptions

Situational Exemptions

Insignificant Material Support

Date of Exercise of
Authority

February 5, 2014, Secretaries Johnson and Kerry

Description and

Provides discretionary authority not to apply the material support inadmissibility

ground to applicants who provided insignificant material support to an

Covered Activity(ies) | undesignated terrorist organization (Tier III), or to a member of such an
organization. The applicant must have had no intent to further terrorist activity
or to support the terrorist or violent activities of the organization.

Purpose/Value
Case Examples
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Terrorism-Related Inadmissibility Grounds Exemptions

Situational Exemptions

Afghan Civil Servants

Date of Exercise of
Authority

January 18, 2017, Secretaries Johnson and Kerry

Description and

Provides discretionary authority not to apply the material support inadmissibility
ground to certain applicants whose employment with the Afghan government
during the period of Taliban control from September 27, 1996, to December 22,
2001, did not directly advance the Taliban’s political or ideological agenda and
was carried out under compelling circumstances such that the applicant

Covered Activity(ies) | reasonably believed he or she could not leave the employment.

Under the Consolidated Appropriations Act of 2008, Congress provided that the
Taliban should be treated as a designated (Tier I) terrorist organization for
immigration purposes. As such, anyone who worked for the Taliban when it
controlled the Afghan government is barred by TRIG for having provided
material support to the Taliban.

Purpose/Value

Case Examples
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DHS Situational Exemptions Granted

Exercise of Authority Date of Signature FY 2013 | FY 2014 | FY 2015 | FY 2016
Material Support Under Duress to a Tier lll February 26, 2007 594 627 715 902
Terrorist Organization

Material Support Under Duress to a Tier |/11 April 27, 2007 142 189 143 209
Terrorist Organization

Solicitation Under Duress January 7, 2011 0 0 1 0
Receipt of Military-Type Training Under January 7, 2011 7 9 2 11
Duress

Voluntary Provision of Medical Care October 13, 2011 16 28 17 31
Certain Applicants with Existing August 10, 2012 160 37 13 123
Immigration Benefits or Limited General

Exemption (LGE)

Iraqi Uprisings August 17, 2012 3 1 1 2
Certain Limited Material Support (CLMS) February 5, 2014 n/a n/a 29 403
Insignificant Material Support (IMS) February 5, 2014 n/a n/a 47 147
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RAIO Directorate — Officer Training / RAIO Combined Training Course

NATIONAL SECURITY
TRAINING MODULE

MODULE DESCRIPTION:

This module provides guidance on the proper adjudication and processing of cases for
status-conferring immigration benefits on matters related to national security through
legal analysis, including terrorism-related inadmissibility grounds (TRIG), and through
the agency’s Controlled Application Review and Resolution Program (CARRP). The
module provides the context, definitions, explanations of available exemptions, and other
tools that will guide in the proper analysis of cases involving national security issues.

TERMINAL PERFORMANCE OBJECTIVE(S)

When interviewing, you (the officer) will conduct appropriate pre-interview preparation
to identify national security (NS) indicators and elicit all relevant information from an
applicant with regard to national security issues. You will recognize when an applicant’s
activities or associations render him or her an NS concern, including when NS indicators
may establish an articulable link to a TRIG or other security-related inadmissibility
grounds or bars. You will be able to properly adjudicate and process the case by
identifying the specific TRIG, any exceptions, and available exemptions. You will also
recognize non-TRIG NS indicators that may establish an articulable link to an NS
concern that requires CARRP vetting. As part of the CARRP process, you will be able to
recognize the four stages of CARRP and when deconfliction is necessary and
appropriate.

ENABLING PERFORMANCE OBJECTIVE(S)

1. Analyze the general elements of INA § 212(a)(3)(B) TRIG inadmissibilities and bars

2. Explain the appropriate INA ground under which the alien is inadmissible/barred
from the immigration benefit being sought

3. Analyze whether a group could be identified as an undesignated terrorist organization
(“Tier 1IT”)

USCIS: RAIO Directorate — Officer Training Date: 10/26/15
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4. Explain statutory exceptions to TRIG
5. Explain the exemptions available for TRIG inadmissibilities

6. Analyze in a written assessment, notes, and/or a § 212(a)(3)(B) Exemption
Worksheet, a proper discretionary determination for an exemption on a case involving
TRIG

7. Apply the appropriate exemption to the case, if eligibility for an exemption has been
established

8. Explain when a TRIG case needs to be placed on hold, recorded, and/or submitted to
Headquarters

9. Explain the purpose of the CARRP process
10. Explain the steps involved in processing national security cases

11. Analyze fact patterns to determine if a national security concern exists

INSTRUCTIONAL METHODS

¢ Interactive presentation
o Discussion

e Practical exercises

METHOD(S) OF EVALUATION
e Multiple-choice exam

o Observed practical exercises

REQUIRED READING

1. INA 212(a)(3)(B).

2. “Policy for Vetting and Adjudicating Cases with National Security Concerns” Memo,
Jonathan R. Scharfen, Deputy Director (April 11, 2008) and accompanying Attachment A
- Guidance for Identifying National Security Concerns”.

Division-Specific Required Reading - Refugee Division
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Division-Specific Required Reading - Asylum Division

Division-Specific Required Reading - International Operations Division

ADDITIONAL RESOURCES

1.

10.

11.

See ECN TRIG site under “Guidance” for memos, legal guidance, legislation and other
national security-related resources.

See TRIG ECN Home Page for TRIG Exemption Worksheet.

. “Handling Potential National Security Concerns with No Identifiable Records” Memo,

Steve Bucher, Associate Director of Refugee, Asylum and International Operations
(August 29, 2012).

“Updated Instructions for Handling TECS B10 Records” Memo, Office of the Director
(May 23, 2012).

“Revised Guidance on the Adjudication of Cases Involving Terrorism-Related
Inadmissibility Grounds (TRIG) and Further Amendment to the Hold Policy for Such
Cases” Memo, Office of the Director (November 20, 2011).

"Revision of Responsibilities for CARRP Cases Involving Known or Suspected
Terrorists” Memo, Office of the Director (July 26, 2011).

Revised Guidance on the Adjudication of Cases involving Terrorist-Related
Inadmissibility Grounds and Amendment to the Hold Policy for such Cases” Memo,
Michael Aytes, Acting Deputy Director (February 13, 2009).

“Additional Guidance on Issues Concerning the Vetting and Adjudication of Cases
Involving National Security Concerns” Memo, Michael Aytes, Acting Deputy Director
(February 6, 2009).

“Implementation of Section 691 of Division J of the Consolidated Appropriations Act,
2008, and Updated Processing Requirements for Discretionary Exemptions to Terrorist
Activity Inadmissibility Grounds” Memo, Michael L. Aytes, Acting Deputy Director
(July 28, 2008).

"Operational Guidance for Vetting and Adjudicating Cases with National Security
Concerns” Memo, Donald Neufeld, Acting Associate Director of Domestic Operations
(April 24, 2008) and accompanying Operational Guidance.

“Withholding Adjudication and Review of Prior Denials of Certain Categories of Cases
Involving Association with, or Provision of Material Support to, Certain Terrorist
Organizations or Other Groups” Memo, Jonathan Scharfen, Deputy Director (March 26,
2008).
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12. “Collecting Funds from Others to Pay Ransom to a Terrorist Organization” Memo, Dea

Carpenter, Deputy Chief Counsel (February 6, 2008).

13. “Processing the Discretionary Exemption to the Inadmissibility Ground for Providing

Material Support to Certain Terrorist Organizations” Memo, Jonathan Scharfen, Deputy

Director (May 24, 2007).

14. Matter of S-K-, 23 1&N Dec. 936 (BIA 2006).

15. Nicholas J. Perry, “The Breadth and Impact of the Terrorism-Related Grounds of
Inadmissibility of the INA,” Immigration Briefings (October 2006).

Division-Specific Additional Resources - Refugee Division

Division-Specific Additional Resources - Asylum Division

Division-Specific Additional Resources - International Operations Division

CRITICAL TASKS
Task/ Task Description
Skill #

ILR3 Knowledge of the relevant sections of the Immigration and Nationality Act (INA)
)

ILR13 Knowledge of inadmissibilities (4)

ILR23 Knowledge of bars to immigration benefits (4)

ILR26 Knowledge of the Controlled Application Review and resolution Program
(CARRP) procedures (4)

ILR27 Knowledge of policies and procedures for terrorism-related grounds of
inadmissibility (TRIG) (4)

IRK2 Knowledge of the sources of relevant country conditions information (4)

IRK11 Knowledge of the policies and procedures for reporting national security concerns
and/or risks (3)

IRK13 Knowledge of internal and external resources for conducting research (4)

TIS2 Knowledge of the ECN/RAIO Virtual Library (4)

TIS3 Knowledge of Customs and Border Protection TECS database (3)

AK14 Knowledge of policies and procedures for preparing summary documents (e.g.,
fraud or national security leads, research, assessments) (3)

RI3 Skill in conducting research (e.g., legal, background, country conditions) (4)

RI6 Skill in identifying information trends and patterns (4)

RI9 Skill in identifying inadmissibilities and bars (4)

RI10 Skill in identifying national security issues (4)

DM2 Skill in applying legal, policy and procedural guidance (e.g., statutes, precedent
decisions, case law) to information and evidence (5)
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T2 Skill in accessing and navigating ECN/RAIO VL (4)
ITK4 Knowledge of strategies and techniques for conducting non-adversarial interviews
(e.g., question style, organization, active listening) (4)
AK14 Knowledge of policies and procedures for preparing summary documents (e.g.,
fraud or national security leads, research, assessments) (3)
RI3 Skill in conducting research (e.g., legal, background, country conditions) (4)
RI6 Skill in identifying information trends and patterns (4)
RI9 Skill in identifying inadmissibilities and bars (4)
OK9 Knowledge of Fraud Detection and National Security (FDNS) functions and
responsibilities (2)
RI11 Skill in handling, protecting, and disseminating information (e.g., sensitive and
confidential information) (4)
SCHEDULE OF REVISIONS
Date Section Brief Description of Changes Made
(Number By
and
Name)
10/26/15 Throughout Updated broken links and citations; added RAIO
document new TRIG exemptions; minor formatting Training,
changes; added new case law RAIO TRIG
Program
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Throughout this training module you will come across references to division-
specific supplemental information located at the end of the module, as well as links
to documents that contain division-specific, detailed information. You are
responsible for knowing the information in the referenced material that pertains to
your division. Officers in the International Operations Division who will be
conducting refugee interviews are also responsible for knowing the information in
the referenced material that pertains to the Refugee Affairs Division.

For easy reference, each division’s supplements are color-coded: Refugee Affairs
Division (RAD) in pink; Asylum Division (ASM) in yellow; and International
Operations Division (IO) in purple.

1 INTRODUCTION

Since the events of September 11, 2001, the national security landscape has changed
significantly. With it, the statutory definitions of terrorist activity and those who engage
in such activities broadened to include acts that the general public may not necessarily
associate with terrorism.’ These changes affect the way immigration benefits are
processed.

This lesson plan covers the relevant law regarding national security and introduces
USCIS’s Controlled Application Review and Resolution Program (CARRP), which is the
agency’s policy for vetting and adjudicating cases with “national security concerns” (a
term of art that will be explained below). This lesson plan will delve into some of the
most common statutory national security (NS) indicators (also a term of art), including
cases involving terrorism-related inadmissibility grounds (TRIG), as well as non-
statutory indicators of an NS concern. In doing so, this lesson plan will give you the
information you need to understand the CARRP process and, within that process, how to
identify cases with NS concerns so that they may be properly adjudicated and processed.

2 NATIONAL SECURITY OVERVIEW
Protecting national security is woven into both the mission and vision of the agency and

the RAIO Directorate. In the context of the RAIO mission and overall USCIS values, we
are mandated to adjudicate immigration benefits in an accurate, timely manner, always

! Perry, Nicholas J., The Numerous Federal Legal Definitions of Terrorism: The Problem of Too Many Grails,
Journal of Legislation 30 J. Legis. 249, (2004).
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with attention to and emphasis on preserving the integrity of our immigration system and
minimizing national security risks and vulnerabilities.

RAIO Mission

RAIO leverages its domestic and overseas presence to provide protection,
humanitarian, and other immigrant benefits and services throughout the world,
while combating fraud and protecting national security.

RAIOQO Vision

With a highly dedicated and flexible workforce deployed worldwide, the Refugee,
Asylum and International Operations Directorate will excel in advancing U.S.
national security and humanitarian interests by providing immigration benefits and
services with integrity and vigilance and by leading effective responses to
humanitarian and protection needs throughout the world.

The INA contains provisions that prohibit granting most immigration benefits (through
either an inadmissibility ground (as adjudicated by Refugee and Overseas Adjudications
Officers) or a security/terrorism bar (as adjudicated by Asylum Officers (See also ASM —
Supplement 1)) to individuals based on national security reasons. While many
immigration statutes at least touch on security concerns, the primary security-related
provisions this lesson plan focuses on are found at INA §§ 212(a)(3)(A), (B), and (F)
(inadmissibility grounds), and 237(a)(4)(A), (B) (describing classes of deportable aliens).
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Security and Terrorism-Related Bars to Asylum

Although asylum applicants do not need to be admissible to be eligible to receive
asylum, since INA § 208(b)(2)(A) (listing the bars to asylum) refers to an alien
described by certain provisions of the terrorism-related inadmissibility grounds or
the terrorist related deportability ground (which in turn refers to all terrorism-
related grounds of inadmissibility), all of the terrorism-related inadmissibility
grounds are bars to asylum under the terrorist bar.” Additionally, asylum may not
be granted if there are reasonable grounds to believe that the applicant is a danger
to the security of the United States under the security risk bar.?

Since a central mission of USCIS is to protect the integrity of the U.S. immigration
system, national security matters are a primary consideration in USCIS adjudications. As
part of the determination of statutory eligibility for an immigration benefit, you must
examine each case for NS concerns and determine whether a bar or inadmissibility
applies.

3 TYPES OF NATIONAL SECURITY CONCERNS

For the purposes of handling national security issues in USCIS adjudications, the agency
categorizes two types of NS concerns:

¢ Known or Suspected Terrorists (KSTs)

¢ Non-Known or Suspected Terrorists (non-KSTs)

3.1  KSTs

2INA § 208(b)(2)(A)(V).

3 INA § 208(b)(2)(A)(iv); see also Matter of R-S-H-, 23 1&N Dec. 629, 640 (BIA 2003) (holding that substantial
evidence supported the immigration judge’s determination that an applicant who co-founded an organization later named
as a “Specially Designated Global Terrorist” organization pursuant to Executive Order 13224 was barred from asylum as
a security risk).
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3.2 Non-KSTs

4 IDENTIFYING NATIONAL SECURITY CONCERNS

USCIS: RAIO Directorate — Officer Training Date: 10/26/15
RAIO Combined Training Course Page 17 of 102
FOR OFFICIAL USE ONLY (FOUO) = LIMITED OFFICIAL USE / LAW ENFORCEMENT SENSITIVE
130

17



Case 1:17-cv-07572-ALC Document 106-3 Filed 04/15/19 Page 133 of 217

National Security

4.1  Indicators of National Security Concerns: Statutory

The statutes that describe activities, individuals and organizations to which an articulable
link would render an individual a national security concern are INA §§ 212(a)(3)(A), (B),
and (F), and §§ 237(a)(4)(A) and (B). These statutes contain comprehensive definitions
of activities, associations, and organizations that indicate an applicant is an NS concern,
for example:

o “Terrorist activity” is defined in INA § 212(a)(3)(B)(iii)

¢ Conduct that constitutes “engaging” in terrorist activity is defined under INA
§ 212(2)(3)(B)(iv)"*; and

o “Terrorist organizations” are defined in INA § 212(2)(3)(B)(vi)."”

Other sections of the INA which may describe activities that are indicators of NS
concerns include:

208(b)(2)(A) Exceptions to Asylum Eligibility

212(a)(2)(I) Inadmissible Aliens — Money Laundering

221(3) Issuance of visas — Revocation of visas or other documents
(b)(7)(e) 235(c) Removal of aliens inadmissible on security and related grounds

13 For definition, see also section below, “Terrorist Activity” Defined.

“ For definition, see also section below, “Engage in Terrorist Activity” Defined.

1 For expanded definition, see also section below, TRIG — “Terrorist Organization” Defined.

'8 The vetting of NS cases through CARRP is a shared responsibility between the adjudicator and FDNS, which
varies upon your division.
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4.2  Indicators of National Security Concerns: Non-Statutory

In addition to statutory indicators as noted above, there are non-statutory indicators of

national security concerns. These non-statutory indicators may not fall squarely under

one of the security or terrorism-related inadmissibility grounds, but still may lead to an
articulable link with such a ground.

Example

43  Where You May Encounter NS Indicators
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5 INTERVIEWING CONSIDERATIONS AND PREPARATION

5.1  Issues for Examination in the Interview/Analysis
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(b)(7)(e)
5.1.1 Certain Training/Technical Skills
(b)(7)(e)
5.1.2 Engaged in Certain Types of Employment
(b)(7)(e)
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5.1.3 Association with People/Organizations of Concern

(b)(7)(€)

5.1.4 Engaged, or Suspected of Engaging, in Criminal or Terrorist Activities

5.1.5 Possession of Documents

(b)(7)(e)

5.1.6 Connection to Areas Known to Have Terrorist Activity

(b)(7)(e)
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5.1.7 Unaccounted-for Gaps of Time

(b)(7)(e)

5.2 Fraudulent Documents

6 THE TERRORISM-RELATED INADMISSIBILITY GROUNDS (TRIG)

As previously noted, the terrorism-related inadmissibility grounds are found at INA §
212(a)(3)(B). This section has a long and complex history, and is the subject of various
policy memoranda and determinations by executive branch agencies, as well as decisions
by the courts. Because of this complexity, and because TRIG touches upon issues of

The statute consists of four basic areas: the inadmissibility grounds themselves (INA §
212(a)(3)(B)(1)); the definition of “terrorist activity” (INA § 212(a)(3)(B)(iii)); the
definition of “engaging in terrorist activity” (INA § 212(a)(3)(B)(iv)); and the definition
of “terrorist organization” (INA § 212(a)(3)(B)(vi)).
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This lesson plan will first explore the INA definition of a “terrorist organization.”

7 TRIG — “TERRORIST ORGANIZATION” DEFINED

Many of the general terrorism-related grounds of inadmissibility refer to “terrorist
organizations.” There are three categories, or “tiers,” of terrorist organizations defined in
the INA.? These three tiers are explained below.

7.1  Categories or “Tiers” of terrorist organizations

o Tier I (Foreign Terrorist Organizations (FTO))”: a foreign organization
designated by the Secretary of State under INA § 219 after a finding that the
organization engages in terrorist activities or terrorism. In addition, pursuant to
legislation, the Taliban is considered to be a Tier I organization for purposes of
INA § 212(2)(3)(B);

o Tier II (Terrorist Exclusion List (TEL))*: an organization otherwise designated
by the Secretary of State as a terrorist organization, after finding that the
organization engages in terrorist activities; or

¢ Tier III (“Undesignated” Terrorist Organizations)”’: a group of two or more
individuals, whether organized or not, that engages in, or has a subgroup® that
“engages in terrorist activities.” (The definition of “engage in terrorist activity” is
found at INA § 212(a)(3)(B)(iv) and is discussed below.)

#INA § 212(2)3)(B)(vi).

ZINA § 212(2)3)B)(vi)(1). See also § 7.2, “Foreign Terrorist Organization Designation under INA § 219 (Tier I)”
below for more information.

% INA § 212(a)(3)(B)(vi)(II). See also § 7.3 “Terrorist Exclusion List (Tier II)” below for more information.
7TINA § 212(2)3)B)(vi)(II). See also § 7.4, “Undesignated Terrorist Organizations,” below, for more information.
% See Department of State guidance on what constitutes a subgroup, 9 FAM 40.32 N2.7.
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7.2 Foreign Terrorist Organization Designation under INA § 219 (Tier I)
7.2.1 Authority

Under INA § 219, the Secretary of State is authorized to designate an organization as a
foreign terrorist organization. The Secretary of State is required to notify congressional
leaders in advance of making such a designation.”

The designation does not become effective until its publication in the Federal Register, and
the designation will remain effective until revoked by an act of Congress or by the
Secretary of State.

7.2.2 Definition

The Secretary of State is authorized to designate an organization as a terrorist
organization if the Secretary finds that:

» The organization is a foreign organization;

» The organization engages in terrorist activity (as defined in INA § 212(a)(3)(B)) or
terrorism (as defined in 22 U.S.C. § 26561(d)(2)), or retains the capability and intent
to engage in terrorist activity or terrorism*’; and

» The terrorist activity or terrorism of the organization threatens the security of U.S.
nationals or the national security of the United States.'

7.2.3 Organizations Currently Designated as Foreign Terrorist Organizations (FTOs)”

On October 8, 1997, the Secretary of State published in the Federal Register the first list
of Tier I terrorist organizations. Most of the organizations were re-designated in October
1999 and October 2001. The Secretary of State has also designated groups as terrorist
organizations in separate Federal Register Notices each year since 1999.

P INA § 219a)2)(AX().

30 See People’s Mojahedin Org. of Iran v. Dep’t of State, 327 F.3d 1238, 1243-1244 (D.C. Cir. 2003) (finding that
an organization’s admission to participation in attacks on government buildings and assassinations was sufficient to
support a finding that the group was engaged in “terrorist activity™)

3 INA § 219(a)(1).

2 See US Department of State, Office of Counterterrorism, Fact Sheet: Foreign Terrorist Organization Designation
(Washington, DC, September 1, 2010).
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7.3

7.3.1

7.3.2

Foreign terrorist organizations designated by the Secretary of State include, among
others, al-Qaeda, Boko Haram, Communist Party of the Philippines/New People’s Army
(CPP/NPA), Basque Homeland and Freedom (ETA), Hamas, Hezbollah, the Islamic State
of Iraq and the Levant (ISIL, ISIS, or IS), Liberation Tigers of Tamil Eelam (LTTE),
Revolutionary Armed Forces of Colombia (FARC), and Shining Path.

The current FTO list can be found on the Department of State Bureau of
Counterterrorism’s homepage at http://www.state.gov/g/ct/list/index.htm. This site should
be checked on a regular basis for the most current version of the list as additional
organizations may be designated at any time.

Although the Taliban is not currently included on the State Department’s list of FTOs
(because this group was not designated by the State Department under INA § 219), per §
691(b) of Consolidated Appropriations Act, 2008, the Taliban is considered a Tier I
terrorist organization.

Terrorist Exclusion List (Tier II)
Authority

The USA PATRIOT Act added, and the REAL ID Act amended, two additional categories
of “terrorist organizations” to INA § 212.>* The Secretary of State, in consultation with or
upon the request of the Secretary of Homeland Security or the Attorney General, may

designate as a terrorist organization an organization that “engages in terrorist activity” as
described in INA § 212(a)(3)(B)(iv)(I-VI).

Definition

The Terrorist Exclusion List (TEL) designation is effective upon publication in the
Federal Register. The organizations that have been designated through this process are
referred to collectively as the “Terrorist Exclusion List.”

Unlike Tier I organizations, there is no requirement that the organization endangers
U.S. nationals or U.S. national security.

There are 58 organizations designated as terrorist organizations under INA §

212(2)(3)(B)(vi)(II).

% Note: The Taliban is the only group to date that Congress has designated as a Tier I terrorist organization and the
only one that does not appear on the FTO list.

HINA § 212(2)(3)(B)(vi)(ID), (created by § 411(a)(1)(G) of the USA PATRIOT Act of 2001, and amended by §

103(c) of the REAL ID Act).
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7.4

74.1

The Department of State lists the Terrorist Exclusion List at:
http://www.state.gov/g/ct/rls/other/des/123086.htm. However, while organizations may
be removed from the list, the Department of State is no longer adding organizations to
this list.

Undesignated Terrorist Organizations (Tier I1I)

Any group of individuals may constitute a “terrorist organization” under the INA even if
not designated as such under INA § 219 or listed on the TEL, if they meet the
requirements below.

Definition

A group of two or more individuals, whether organized or not, is a “terrorist
organization” under the INA if the group engages in terrorist activity, or has a
subgroupthat engages in terrorist activity.*

B INA § 212(a)(3)(B)(vi)(III).
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The Seventh Circuit Court of Appeals has noted, however, that an organization is not a
terrorist organization simply because some of its members have engaged in terrorist
activity “without direct or indirect authorization.” The activity must be “authorized,
ratified, or otherwise approved or condoned by the organization” in order for the
organization to be considered to have engaged in terrorist activity.*!

7.5  Groups Excluded from the Tier III Definition by Statute

As a result of the broad reach of the statute and its application to groups either to which
the United States is sympathetic or who have assisted the United States in the past,
Congress enacted section 691(b) of the Consolidated Appropriations Act (CAA), 2008,
which stated that the following groups shall not be considered to be terrorist
organizations on the basis of any act or event occurring before December 26, 2007

» Karen National Union/Karen Liberation Army (KNU/KNLA)
» Chin National Front/Chin National Army (CNF/CNA)
» Chin National League for Democracy (CNLD)

“ Hussain v. Mukasey, 518 F.3d 534, 538 (7th Cir. 2008).
“2 Section 691(b) Consolidated Appropriations Act, 2008, Pub. L. no. 110-161 (2008).
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Kayan New Land Party (KNLP)

Arakan Liberation Party (ALP)

Tibetan Mustangs

the Cuban Alzados (groups opposed to the Communist government of Cuba)
Karenni National Progressive Party (KNPP)

appropriate® groups affiliated with the Hmong™*

vV VWV ¥V VYV YV V V¥V

appropriate groups affiliated with the Montagnards (includes the Front Unifié de
Lutte des Races Opprimées (FULRO)*)

» African National Congress (ANC)*
(Hereafter, this list will be referred to as the “CAA groups” in this lesson plan.)

In December 2014, Congress enacted section 1264 of the National Defense Authorization
Act for Fiscal Year 2015, which provides that the following groups, the two major
Kurdish political parties in Iraq, are excluded from the definition of “terrorist
organization™’:

» Kurdish Democratic Party (KDP)
> Patriotic Union of Kurdistan (PUK)

This provision is not time-limited. Unlike the CAA groups, the KDP and the PUK are not
considered to be terrorist organizations for activities occurring at any time.

7.5.1 Discretionary Exemption Provision for Groups

The INA provides the Secretaries of State and Homeland Security, in consultation with
the Attorney General and each other, the authority to conclude, in their sole unreviewable
discretion, that an organization should not be considered a terrorist organization under
this section.® The Secretary of Homeland Security may not exempt a group from the
definition of an undesignated terrorist organization if the group:

» engaged in terrorist activity against the United States;

3 Appropriate groups may be established through country condition reports to show that a subgroup is affiliated
with the Hmong or Montagnards.

* See also Exercises of Authority Under Sec. 212(d)(3)(B)(i) of the Immigration and Nationality Act, October 5,
2007 (FULRO and Hmong).

* Effective Oct. 5, 2007.
“On July 1, 2008, Congress amended the CAA to add the African National Congress. Pub. L. no. 110-257.
*7 Section 1264(a)(1) National Defense Authorization Act for Fiscal Year 2015, Pub. L. no. 113-291 (2014)
B INA § 212(d)(3)(B)().
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» engaged in terrorist activity against another democratic country; or

» has purposefully engaged in a pattern or practice of terrorist activity that is
directed at civilians.

To date, this authority sas not been exercised. However, as explained in Section 10.4
below, the Secretary of Homeland Security has exercised the authority not to apply
certain provisions of INA § 212(a)(3)(B) to individual aliens with specific activities or
assoclations with certain groups.

7.5.2 Recognized Foreign Governments not Considered Tier III Organizations

As a general matter, INA § 212(a)(3)(B) does not include activity of a recognized and
duly constituted foreign government within the definition of “terrorist activity” or
“engaging in terrorist activity.” Political parties that participate in, or have representation
in, a government generally are not considered synonymous with the government of a
country for purposes of this determination.

Also, entities in de facto control of an area may not be recognized as the government of
that area.

If you have questions as to whether an entity should be considered the government for
purposes of this determination or other questions related to this issue, please contact your
supervisor for referral of the issue to the point of contact (POC) for TRIG-related issues
for your Division.

8 TERRORISM-RELATED INADMISSIBILITY GROUNDS
8.1  Statute — INA §212(2)(3)(B)(i) — The Inadmissibility Grounds

The inadmissibility grounds themselves related to terrorist activity are found at INA §
212(a)(3)(B)(1) and are described in detail below. The terrorist activity deportability
ground at INA § 237(a)(4)(B), as amended by the REAL ID Act of 2005, encompasses
all of the inadmissibility provisions in INA § 212(a)(3)(B) (related to terrorist activities)
and INA § 212(a)(3)(F) (related to association with terrorist organizations and activities
intended to engage in while in the United States).*

Therefore, these grounds of inadmissibility are also grounds of deportability.* It is
important to note that the actual grounds of inadmissibility are only included in INA §

* INA § 212(2)(3)(F) requires consultation between DHS (given this authority under the Homeland Security Act of
2002) and the Department of State. Therefore USCIS rarely applies this ground of inadmissibility.

INA § 237(a)(4)(B) (“Any alien who is described in subparagraph (B) or (F) of section 1182(a)(3) of this title is
deportable.”) (codified at 8 U.S.C. § 1227(a)(4)(B)).
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212(2)(3)(B)(i). Providing material support, for example, is not in and of itself a ground
of inadmissibility — it is one of the ways in which an individual may “engage in terrorist
activity.” INA § 212(a)(3)(B)(iv)(VI). That is, an individual who has provided material
support to a terrorist organization is inadmissible under INA 212(a)(3)}(B)(i)(I) as an alien
who “has engaged in a terrorist activity.”

The terrorism-related grounds of inadmissibility under INA § 212(a)(3)(B) apply to an
alien who:

* Has engaged in terrorist activity — INA § 212(a)(3)(B)(i)(I);”

e A consular officer, the Attorney General, or the Secretary of Homeland Security
knows, or has reasonable ground to believe, is engaged in or is likely to engage
after entry in any terrorist activity — INA § 212(a)(3)(B)(1)(11);

¢ Has, under any circumstances indicating an intention to cause death or serious
bodily harm, incited terrorist activity — INA § 212(a)(3)}(B)(1)(I1I);

e s a(current) representative’” of — INA § 212(a)(3)(B)(i)(IV):

o A terrorist organization (as defined in INA §212(a)(3)(B)(vi)) —
INA § 212(2)(3)(B)(i)(IV)(aa);” or

o apolitical, social, or other group that endorses or espouses terrorist
activity — INA § 212(a)(3)(B)(A)(IV)(bb);*

e s a(current) member of a Tier [ or II terrorist organization — INA §

212()3)B)I)(V); ™

o s a(current) member of a Tier III terrorist organization, unless the alien can
demonstrate by clear and convincing evidence that the alien did not know, and

3! See sections below “Terrorist Activity” Defined and “Engaging in Terrorist Activity” Defined.

>2 For purposes of the terrorist provisions in the INA, “representative” is defined as “an officer, official, or
spokesman of an organization, and any person who directs, counsels, commands, or induces an organization or its
members to engage in terrorist activity.” INA § 212(a)(3)(B)(v).

53 See “Terrorist Organization” Defined above.

3 Note that this ground of inadmissibility is written in the present tense but that prior representation raises the
possibility that this ground, or other grounds of inadmissibility, may apply.

PINA § 237(a)(4)(B); see “Terrorist Organization” Defined . Note: The Taliban should be considered a Tier I
terrorist organization pursuant to Section 691(d) of the Consolidated Appropriations Act, 2008.
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should not reasonably have known, that the organization was a terrorist
organization — INA § 212(a)(3)(B)(1)(V1).

o Endorses or espouses terrorist activity or persuades others to endorse or espouse
terrorist activity or support a terrorist organization — INA § 212(a)(3)(B)(i)(VID)®;

o Has received military-type training from or on behalf of any organization that, at
the time the training was received, was a terrorist organization — INA §
212(a)(3)B)(1)(VIID);

% Note that this ground, unlike INA § 212(a)(3)B)(1)(III), (see subpoint 3 — INA § 212(2)(3)B)(1)(III), above) does
not require that the statements be made under circumstances indicating an intention to cause death or serious bodily
harm.
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“Military-type training” is defined at 18 U.S.C. § 2339D(c)(1) to include: “training in
means or methods that can cause death or serious bodily injury, destroy or damage
property, or disrupt services to critical infrastructure, or training on the use, storage,
production, or assembly of any explosive, firearm or other weapon, including any
weapon of mass destruction . . .”®'

NOTE: On January 7, 2011, the Secretary exercised her exemption authority under
INA § 212(d)(3)(B)(i) for individuals who have received military-type training under
duress.”

o Is the spouse or child of an alien who is inadmissible under this subparagraph, if
the activity causing the alien to be found inadmissible occurred within the last 5
years — INA § 212(a)(3)(B)(1)(IX);

To qualify as a “child,” the individual must be unmarried and under 21 years of age.

NOTE: This ground only applies to current spouses and does not apply if the
applicant is divorced from the TRIG actor or if the TRIG actor is deceased.

EXCEPTION: The provision above does not apply to a spouse or child — INA §
212(a)(3)(B)(i1):

o who did not know or should not reasonably have known of the activity
causing the alien to be found inadmissible under this section; or

o whom the consular officer or Attorney General has reasonable grounds
to believe has renounced the activity causing the alien to be found
inadmissible under this section

8.2  “Terrorist Activity” Defined

Many of the general terrorism-related grounds of inadmissibility under INA §
212(a)(3)(B)(1) refer to “terrorist activity” or “engaging in terrorist activity.” Terrorist
activity and engaging in terrorist activity are separately defined in the INA, the former at
INA § 212(a)(3)(B)(ii1) and the latter at INA § 212(a)(3)(B)(iv).

“Terrorist activity” is defined as any activity which is unlawful under the laws of the
place where it is committed (or which, if it had been committed in the United States,
would be unlawful under the laws of the United States or any State) and which involves
any of the following:

5118 US.C. § 2339D(c)(1).
52 See 76 Fed. Reg .14418-01 (March 16, 2011) and Duress-Based Exemptions.
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¢ The highjacking or sabotage of any conveyance (including an aircraft, vessel,
or vehicle) — INA § 212(a)(3)(B)(iii)(I);

e The seizing or detaining, and threatening to kill, injure, or continue to detain,
another individual in order to compel a third person (including a governmental
organization) to do or abstain from doing any act as an explicit or implicit
condition for the release of the individual seized or detained — INA §

212(2)(3)(B)(1i)(II);

¢ A violent attack on an internationally protected person or upon the liberty of
such person— INA § 212(a)(3)(B)(iii)(I1);

An internationally protected person is defined at 18 U.S.C. § 116(b)(4) as a:

o head of state or a foreign minister and accompanying family members
when outside of own country;

o any other representative, officer, employee, or agent of the U.S. or
other government, or international organization or family member
when protected by international law (usually when out of own

country);®

e An assassination — INA § 212(a)(3)(B)(ii1)(IV);

o The use of any
o Biological, chemical, or nuclear weapons — INA §
212(a)(3)(B)(ii1)(V)(a); or
o Explosive, firearm, or other weapon or dangerous device (other than
for mere personal monetary gain) — INA § 212(a)(3)(B)(1i1)(V)(b)

With intent to endanger, directly or indirectly, the safety of one or more individuals or
to cause substantial damage to property — INA § 212(a)(3)(B)(ii1)(V)

¢ A threat, attempt, or conspiracy to do any of the above — INA §

212()(3)(B)(iir)(VI)
8.3  “Engage in Terrorist Activity” Defined

“Engaging in terrorist activity” means, in an individual capacity or as a member of an
)
organization:

$ 18 US.C. § 1116(b)(4).
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e To commit or incite to commit, under circumstances indicating an intention to
cause death or serious bodily injury, a terrorist activity — INA §

212(2)(3)B)(Av)(Dy;
o To prepare or plan a terrorist activity — INA § 212(a)(3)(B)(1v)(II);

¢ To gather information on potential targets for terrorist activity — INA §
212()(3)(B)(iv)(II);

o To solicit funds or other things of value for — INA § 212(a)(3)(B)(iv)(IV):
o aterrorist activity — INA § 212(a)(3)(B)(iv)(IV)(aa);

o aTier I or Tier II terrorist organization — INA §
212(a)(3)(B)(iv)(IV)(bb)*; or

o a Tier Il (undesignated) terrorist organization that is a group of two or
more individuals which engages in or has a subgroup that engages in
terrorist activity, unless the solicitor can demonstrate by clear and
convincing evidence that he or she did not know, and should not
reasonably have known, that the organization was a terrorist
organization — INA § 212(a)(3)(B)(iv)(IV)(cc)®;

NOTE: Collecting funds or other items of value from others in order to
pay ransom to a terrorist or a terrorist organization, in order to obtain the
release of a third person, does not constitute solicitation of funds for a
terrorist activity or for an organization. However, payment of ransom to a
terrorist organization generally has been considered to fall under the
material support ground of inadmissibility (discussed below).*

¢ To solicit any individual:

o To engage in conduct otherwise described as engaging in terrorist activity
—INA § 212()3)(B)(iv)(V)(aa);

o for membership in a Tier I or Tier II terrorist organization - INA §
212(a)(3)(B)(iv)(V)(bb); or

o Referring to terrorist organizations described in INA § 212(a)(3)(B)(vi)(I) and (ID).
% Referring to terrorist organizations described in INA § 212(a)(3)(B)(vi)(IIL).

% Memorandum from Dea Carpenter, Deputy Chief Counsel USCIS to Lori Scialabba on Collecting Funds from
Others to Pay Ransom to a Terrorist Organization (February 6, 2008).
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o for membership in a Tier III (undesignated) terrorist organization (a group
of two or more individuals which engages in or has a subgroup that
engages in terrorist activity), unless the solicitor can demonstrate by clear
and convincing evidence that he did not know, and should not reasonably
have known, that the organization was a terrorist organization - INA §
212(2)(3)B)Av)(V)(cc); or

e To commit an act that the actor knows, or reasonably should know, affords
material support, including a safe house, transportation, communications,
funds, transfer of funds, or other material financial benefit, false
documentation or identification, weapons (including chemical, biological, or
radiological weapons), explosives, or training;

o For the commission of a terrorist activity - INA §
212(2)(3)(B)(iv)(VI)(aa);

o To any individual who the actor knows, or reasonably should know,
has committed or plans to commit a terrorist activity - INA §
212(2)3)(B)(Av)(VD)(bb);

o To aTier I or Tier II terrorist organization - INA §
212(a)3)(B)(iv)(VI)(ce);

o To a Tier III (undesignated) terrorist organization (a group of two or
more individuals which engages in or has a subgroup that engages in
terrorist activity), or to any member of such an organization, unless the
actor can demonstrate by clear and convincing evidence that he did not
know, and should not reasonably have known, that the organization
was a terrorist organization - INA § 212(a)(3)(B)(iv)(VI)(dd).

By statute, an alien who is an officer, official, representative, or spokesman of the
Palestine Liberation Organization (PLO) is considered to be engaged in terrorist
activity.”

Additional Guidance: Self-defense

USCIS interprets INA 212(a)(3)(b) not to include lawful actions taken in self-defense
under threat of imminent harm, provided the action was considered lawful under the law
of the country where it occurred, gnd under U.S. and states’ laws. The analysis is
complicated and requires research of foreign laws. If you have a case in which the self-
defense exception may apply, please contact your Division POC for TRIG-related issues.
If this issue arises at interview, you should elicit as much detail as possible about the

INA § 212(2)3)B)().
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incident in question, including what kind of force the applicant used, why he or she
believed such force was necessary, and other relevant circumstances of the incident and
include that information in your query to your Division POC, who will work with the
TRIG Working Group to provide further guidance.

9 TRIG - MATERIAL SUPPORT

The terrorism-related ground of inadmissibility you will encounter most often in your
adjudications is engaging in terrorist activity through the provision of material support to
an individual who has committed or will commit a terrorist activity, or to a terrorist
organization.

9.1  Statutory Examples of Material Support

The INA provides the following non-exhaustive list of examples which would constitute

“material support”®:

Safe house

Transportation

Communications

Funds

Transfer of funds or other material financial benefit

False documentation or identification

Weapons (including chemical, biological, or radiological weapons)

Explosives

v Vv ¥V V¥V VY ¥V V¥V V VY

Training

Beyond these examples, the INA does not define the meaning of “affords material
support.”
The statutory list is not an exhaustive list of what constitutes material support.”

8 INA § 212(2)3)B)(iv)(VI).

% Singh-Kaur v. Ashcroft, 385 F.3d 293, 298 (3d Cir. 2004) (“Use of the term ‘including’ suggests that Congress
mntended to illustrate a broad concept rather than narrowly circumscribe a term with exclusive categories.”).
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9.2  Factors Relating to “Material Support”
9.2.1 Amount of Support

The amount of support provided need not be large or significant. For example, in Singh-
Kaur v. Ashcroft, the U.S. Court of Appeals for the Third Circuit upheld the BIA’s
determination that a Sikh applicant who gave food to and helped to set up tents for a Tier
III terrorist organization had provided “material support” under INA §

212(a)3)B)Ev)(VD).™

The court looked to the plain meaning of the terms “material” (“[h]aving some logical
connection with the consequential facts;” “significant” or “essential”’) and “support”
(“[s]ustenance or maintenance; esp., articles such as food and clothing that allow one to
live in the degree of comfort to which one is accustomed”) when evaluating the BIA’s
interpretation of the statute. Based on the plain language of the terms and the non-
exhaustive nature of the list of examples provided in the statute, the court found that the
BIA’s interpretation that the definition of “material support” included the provision of
food and setting up tents was not manifestly contrary to the statute.”

The U.S. Court of Appeals for the Fourth Circuit in Viegas v. Holder found that “there is
no question that the type of activity in which Viegas engaged comes within the statutory
definition of material support. The issue is whether Viegas's activities qualify as
“material.””* The court went on to hold that the petitioner’s support (paying dues monthly
for four years and hanging posters) was sufficiently substantial standing alone to have
some effect on the ability of the FLEC to accomplish its goals.”

In Alturo v. U.S. Att’y Gen., the U.S. Court of Appeals for the Eleventh Circuit upheld the
BIA’s determination that an applicant who had given annual payments of $300 to the
United Self-Defense Forces of Colombia (AUC), a Tier I terrorist organization, had
provided material support. The Court explained, “The BIA’s legal determination[] that
the funds provided by Alturo constitute ‘material support’ [is a] permissible
construction[ ] of the INA to which we must defer. The INA broadly defines ‘material
support’ to include the provision of ‘a safe house, transportation, communications, funds,
transfer of funds, or other material financial benefit, false documentation or
identification, weapons...explosives, or training,” and the BIA reasonably concluded that

™0 Singh-Kaur, 385 F.3d at 300-301.

" Id. at 298 (quoting Black’s Law Dictionary (7™ ed. 1999)). In reaching this conclusion, the court noted that the
BIA reasonably interpreted the terrorist grounds of inadmissibility to cover a wider range of actions than do the
criminal provisions regarding material support to a terrorist organization codified at 18 U.S.C. § 2339A. See id. at
298.

" Viegas, 699 F.3d at 803..

P Id.
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annual payments of $300 over a period of six years was not so insignificant as to fall
outside that definition.””

Although the courts that have considered the issue have generally agreed with the
government’s position that there is no exception for insignificant or “de minimis”
material support implicit in the statute, certain applicants who have provided “limited” or
“insignificant” material support to a Tier III organization may be eligible for an
exemption. See Section 10.5.5, Situational Exemptions — Certain Limited Material
Support and Insignificant Material Support.

9.2.2 To Whom/For What the Material Support was Provided

The material support provision applies when the individual afforded material support for
the commission of a “terrorist activity,” to someone who has committed or plans to
commit a terrorist activity, or to a terrorist organization.”

9.2.3 Use of Support

How the terrorist organization uses the support provided by the applicant is irrelevant to
the determination as to whether the support is material. For example, in Matter of S-K-,
the BIA found that Congress did not give adjudicators discretion to consider whether an
applicant’s donation or support to a terrorist or terrorist organization was used to further
terrorist activities.” It may, however, be relevant to the application of an exemption.

9.2.4 Applicant’s Intent
The applicant’s intent in providing the material support to an individual or terrorist

organization is irrelevant to the determination as to whether the support is material.” Tt
may, however, be relevant to the application of an exemption.

" dltwro v. U.S. Att’y Gen., 716 F.3d 1310, 1314 (11th Cir. 2013).
5 See Singh-Kaur, 385 F.3d at 298 (3d Cir. 2004); INA § 212 (2)(3)(B)(iv)(VI)(aa) — (dd)).
7 Matter of S-K-, 23 1&N Dec. 936, 944 (BIA 2006),

"7 Id. at 943 (pointing out that the statute requires only that the applicant provide material support to a terrorist
organization, without requiring an intent on the part of the provider).
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9.2.5 Relationship of Material Support Provision to Membership in a Terrorist
Organization

Current membership in a terrorist organization is a distinct ground of inadmissibility, and
is not, in and of itself, equivalent to the provision of material support.”® While a member
of a terrorist organization may have committed an act that amounts to material support to
that group (such as paying dues), membership and support are two distinct grounds that
should be analyzed separately.

9.2.6 Household Chores

9.2.7 Duress

Some advocates have argued that there is an implicit exception in the statute for
individuals who provided material support to a terrorist organization under duress — that
is, that individuals who were forced to give material support to a terrorist organization are
not inadmissible. DHS has taken the position, based on the plain language of the statute
and the exemption authority given to the Secretary of State and the Secretary of
Homeland Security, that there is no statutory duress exception. Since early 2007, though,
an exemption has been available for certain applicants who have provided material

" INA §§ 212(@)3)B)D(V)-(V).
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support under duress — that is, these applicants are inadmissible, but DHS may decide to
exempt the ground of inadmissibility that applies to them.”

Four circuit courts of appeals have upheld BIA decisions holding that the statute does not
contain a duress exception. In Annachamy v. Holder, the U.S. Court of Appeals for the
Ninth Circuit held that “the statutory framework makes clear that no exception was
intended.” The Court noted that the text of the statute does contain an explicit exception
for those applicants who did not know or should not reasonably have known that the
organization to which they provided material support was a Tier III terrorist organization
and that the inadmissibility ground for membership in the Communist party contains an
explicit exception; thus, the Court reasoned, if Congress had intended the statute to
contain a duress exception to the material support provision, it would have explicitly
included one.* Likewise, the Third, Fourth and Eleventh Circuit Courts of Appeals have
found that the BIA’s construction of the statute to include material support provided
under duress was permissible and deferred to its interpretation.

In Ay v. Holder, however, the U.S. Court of Appeals for the Second Circuit declined to
defer to an unpublished BIA decision holding that the statute does not contain an implicit
duress exception. The Second Circuit found that the statute was silent on this issue and
therefore, as the Supreme Court had held when considering the “persecutor bar”
provision in Negusie v. Holder, ambiguous. It therefore remanded the case to the BIA for
consideration of the issue."

No court has determined that the statute does contain a duress exception. In cases where
you find that an applicant has provided material support to a terrorist organization under
duress, you must find that this ground of inadmissibility does apply but consider whether
the applicant has established his or her eligibility for the situational exemption. For more
information, see Section 10.5.1, Situational Exemptions — Duress-Based.

9.3  Lack of Knowledge Exceptions
9.3.1 Exception for Tier IIIs Only (membership, solicitation and material support)

There is an exception for some of the TRIG provisions related to Tier III organizations if
the applicant can “demonstrate by clear and convincing evidence that he did not know,

7 Exemptions are also available for military-type training under duress and solicitation under duress. See
SectionSection 10.5.1, Situational Exemptions — Duress-Based, below.

% Annachamy v. Holder, 733 F.3d 254, 260-261 (9th Cir. 2012).

8 Barahona v. Holder, 691 F.3d 349, 353 (4th Cir. 2012); Alturo v. U.S. Att’y Gen, 716 F.3d 1310, 1314 (11th Cir.
2013); Sesay v. Att’y Gen. of U.S., 787 F.3d 215, 222 (3d Cir. 2015).

82 Ay v. Holder, 743 F.3d 317, 320 (2d Cir. 2014).
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and reasonably should not have known, that the organization was a terrorist
organization.”® This lack of knowledge exception refers to knowledge of the group’s
activities, and in particular knowledge that the group engages in activities of the type that
qualify as “engaging in terrorist activity” under INA § 212(a)(3)}(B)(iv). The applicant
does not, however, need to know that the group meets the definition of an undesignated
terrorist organization under INA § 212(a)(3)(B)(vi)(III).*

This exception applies to:
e members of;

¢ those who solicit funds, things of value or members for; and

¢ those who provide material support to,
Tier III (undesignated) terrorist organizations only.

If the applicant can show by “clear and convincing” evidence that he or she did not know,
and should not reasonably have known, that the organization was a terrorist
organization®, these grounds of inadmissibility do not apply.

“Clear and convincing” evidence is that degree of proof, that, though not necessarily
conclusive, will produce a “firm belief or conviction” in the mind of the adjudicator. * It

is higher than the preponderance of the evidence, and lower than beyond a reasonable
doubt.”

This exception does not apply to Tier I or Tier II organizations. This exception also does not
apply to “representatives” of undesignated terrorist organizations.*

" INA § 212(2)3)BYDVD, B)YAVAV)(ee), (B)iv)(V)(ce), (B)(v)(VI)(dd).
% American Academy of Religion v. Napolitano, 573 F.3d 115, 132 (2d. Cir. 2009).

5 INA § 212 ()(3)B)av)(VI)(dd); See Section 7.4 Undesignated Terrorist Organization (Tier I1l); see also Matter
of S-K-, 23 I&N Dec. 936, 941-942; Viegas, 699 F.3d at 802-803 (upholding the BIA’s finding that the applicant
“reasonably should have known” his organization was engaged in violent activities despite his lack of specific
information about his own faction); Khan, 584 F.3d at 785 (holding that the applicant’s admission that he knew that
a wing of his organization was dedicated to armed struggle and evidence of media reports of violent attacks
committed by his organization were sufficient to support a finding that he knew or reasonably should have known it
was a terrorist organization).

8 Matter of Carrubba, 11 1&N Dec. 914, 917-18 (BIA 1966); see also Matter of Patel, 19 1&N Dec. 774, 783 (BIA
1988).

%7 Note that there is both a subjective (did not know) and an objective (should not reasonably have known)
component to this exception.

% INA § 212()(3)(B)(v) — “Representative” defined.
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In order to determine whether a lack of knowledge is reasonable, you must consider:

9.3.2 Exception for All Tiers (material support only)

Additionally, under the material support provision, INA § 212(a)(3)(B)(iv)(VI]), there is
an exception that if the applicant did not know or reasonably should not have known that
he or she afforded material support, the applicant would not be inadmissible.

(b)(7)(e)
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10 TRIG EXEMPTION AUTHORITY
10.1 General

INA § 212(d)(3)(B)(i), as created by the 2005 REAL ID Act and revised by the
Consolidated Appropriations Act, 2008, includes a discretionary exemption provision for
certain grounds of inadmissibility under INA § 212(a)(3)(B). This exemption authority can
be exercised by the Secretary of Homeland Security or the Secretary of State after
consultation with each other and the Attorney General.*

Exemptions to date fall into one of three categories: “group-based” exemptions, which
pertain to associations or activities with a particular group or groups; “situational”
exemptions, which pertain to a certain activity, such as providing material support or
medical care; and “individual” exemptions, which pertain to a specific applicant.

Once the Secretary of Homeland Security signs a new exemption authority, USCIS releases
(via email and on the USCIS Intranet) the exemption document along with a corresponding

% INA §212(d)(3)(B)(i). For some specific examples of the Secretary’s exercise of discretion under this provision,
see USCIS Fact Sheets.
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policy memorandum, which provide further guidance to adjudicators on implementing the
new discretionary exemption.

In each of the exercises of exemption authority to date that apply to more than one
individual, the Secretary of Homeland Security delegated to USCIS the authority to
determine whether a particular alien meets the criteria required for the exercise of the
exemption.

10.2 Criteria

10.2.1 Threshold Requirements

10.2.2 Exemption Requirements

(b)(7)(e)
(b)(7)(e)
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10.2.3 Totality of the Circumstances

After you have determined that an applicant meets the requirements of an individual
exemption, you must consider whether the applicant merits an exemption in the totality of
the circumstances. This is a general discretionary analysis that takes into account any and
all relevant factors in considering whether an exemption is warranted. A non-exhaustive
list of appropriate factors includes:

10.3

10.4

10.4.1

Restrictions on Exemptions

No exemption 18 possible, regardless of the circumstances, for an individual who is
inadmissible under INA § 212(a)(3)(B)(i)(II) (relating to aliens known or reasonably
believed to be engaged in or likely to engage after entry in any terrorist activity) or for an
alien who is a member or representative of, has voluntarily and knowingly engaged in or
endorsed or espoused or persuaded others to endorse or espouse or support terrorist
activity on behalf of, or has voluntarily and knowingly received military-type training
from a Tier I or Tier II terrorist organization.

Group-Based Exemptions

CAA Groups (2008) and NDAA Groups (2014)

Aliens encountered in connection with the organizations covered in the CAA receive
“automatic relief” for activities described in INA § 212(a)(3)(B) in which “terrorist

TINA § 212(d)(3)(B)().
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organization” is a part, and thus are not inadmissible under INA § 212(a)(3)(B) for
(b)(7)(e) activities or associations prior to December 26, 2007. This is because under the CAA the

groups are not considered “terrorist organizations” with regard to activities occurring

before this date. Likewise. groups listed under NDAA are not considered to be terrorist
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10.4.2 Iraqi Groups

On September 21, 2009, the Secretary of Homeland Security and the Secretary of State, in
consultation with each other and the Attorney General, authorized an exemption for all
activities and associations (except for future intent to engage) involving the:

» Iraqi National Congress (INC)
» Kurdish Democratic Party (KDP)
» Patriotic Union of Kurdistan (PUK)*®

The INC meets the definition of Tier III terrorist organizations due to its activities in
(b)(7)(e) opposition to Saddam Hussein and Baath Party rule, as did the KDP and PUK prior to
their statutory exclusion from the definition by the NDAA. |

% See “Implementation of New Discretionary Exemption under INA Section 212(d)(3)(B)(i) for Activities Related
to the INC, KDP. and PUK” Memorandum to USCIS Field Leadership, Lauren Kielsmeier, Acting Deputy Director,

USCIS (January 2010).
(b)(7)(e)
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10.4.3

10.4.4

In addition to the threshold requirements listed in Section 10.2.1, this exemption also has
an additional threshold requirement that the applicant not thave participated in, or
knowingly provided material support to, terrorist activities that targeted noncombatant
persons.

All Burma Students’ Democratic Front (ABSDF)

On December 16, 2010, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for all activities
and/or associations (except for current engagement or future intent to engage in terrorist
activity) with the All Burma Students’ Democratic Front (ABSDF).”®

The ABSDF has operated for many years in defiance of Burma’s military government by
armed rebellion. Due to activities carried out by the organization, the ABSDF meets the
definition of a Tier III organization.

In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires that he or she has not participated in, or knowingly provided material support to,
terrorist activities that targeted noncombatant persons or U.S. interests.

Kosovo Liberation Army (KLA)

On June 4, 2012, the Secretary of Homeland Security, in consultation with the Secretary
of State and the Attorney General, authorized an exemption for aliens who have certain
voluntary, non-violent associations or activities with the Kosovo Liberation Army (KLA)
as described in INA § 212(a)(3)(B).

The KLA was an Albanian insurgent organization which sought the separation of Kosovo
from Yugoslavia in the 1990s. Due to its activities, the KLA meets the definition of Tier
I1I terrorist organization.

This exemption does not require duress, but applies only to solicitation, material support,
and military-type training.

In addition to the threshold requirements listed in Section 10.2.1, this exemption also has
two additional threshold requirements: first, that the applicant not have not participated
in, or knowingly provided material support to, terrorist activities that targeted

% Exercise of Authority Under Sec. 212(d)(3)(B)(i) of the Immigration and Nationality Act, December 16, 2010 (All
Burma Students” Democratic Front, 76 Fed. Reg. 2131-01 (January 12, 2011); see also “Implementation of New

Discretionary Exemption under INA Section 212(d)}(3)}(B)(i) for Activities and Associations Relating to the All

Burma Students” Democratic Front (ABSDF),” USCIS Policy Memorandum (December 29, 2010).
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noncombatant persons or U.S. interests; and second, that the applicant not have been
subject to an indictment by an international tribunal.

10.4.5 AISSF-Bittu Faction

On October 18, 2010, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for individuals who
provided material support to All India Sikh Students Federation-Bittu Faction (AISSF-Bittu
Faction).

The AISSF was initially formed in the early 1940s to help promote the Sikh religion and
to establish an independent Sikh nation. The AISSF-Bittu Faction transformed itself from
a militant outfit during the Sikh insurgency of the 1980s and early 1990s into something
akin to an interest or lobbying group. Due to the violent activities carried out by the
organization, the AISSF-Bittu Faction meets the definition of a Tier III organization.

This exemption does not require duress and is only applicable to the provision of material
support.

In addition to the threshold requirements listed in Section 10.2.1, this exemption also has
an additional threshold requirement that the applicant not have participated in, or
knowingly provided material support to, terrorist activities that targeted noncombatant
persons or U.S. interests.”

10.4.6 Farabundo Marti National Liberation Front (FMLN) and Nationalist Republican
Alliance (ARENA)

On April 3, 2013, the Secretary of Homeland Security, in consultation with the Secretary
of State and the Attorney General, authorized an exemption for all activities and/or
associations (except for current engagement or future intent to engage in terrorist activity)
with the Farabundo Marti National Liberation Front (FMLN) and Nationalist Republican
Alliance (ARENA).

The FMLN was formed in 1980 as a left-wing armed guerrilla movement, while the
ARENA was formed in 1981 as a right-wing political party that used death squads to
support its agenda. The two movements fought on opposite sides of the Salvadoran civil
war, and due to their violent activities, they met the definition of Tier III organizations
during that time.

% See Exercise of Authority Under INA § 212(d)(3)(B)(i), 76 Fed. Reg. 2130-02 (January 12, 2011).
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In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires that the applicant not have participated in, or knowingly provided material
support to, terrorist activities that targeted noncombatant persons or U.S. interests and
that he or she not have engaged in terrorist activity outside the context of civil war
activities directed against military, intelligence, or related forces of the Salvadoran
government. 100

10.4.7 Oromo Liberation Front (OLF)

On October 2, 2013, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for aliens with
existing or pending benefits who have certain voluntary, non-violent associations or
activities with the Oromo Liberation Front (OLF).

The OLF is an opposition group founded in 1973 engaged in violent conflict with the
Ethiopian government. It falls within the definition of a Tier III organization because of
its violent activities.

This exemption applies to solicitation, material support, and military-type training.

This exemption is only available to an applicant who was admitted as a refugee, granted
asylum, or had an asylum or refugee application pending on or before October 2, 2013, or
is the beneficiary of an 1-730 Refugee/Asylum Refugee Petition filed at any time by a
petitioner who was an asylee or refugee on or before October 2, 2013.

In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires that the applicant not have participated in, or knowingly provided material
support to, terrorist activities that targeted noncombatant persons or U.S. interests and
that he or she not have engaged in terrorist activity outside the context of civil war
activities directed against military, intelligence, or related forces of the Ethiopian
government. ol

10.4.8 Tigray People’s Liberation Front (TPLF)

On October 17, 2013, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for aliens with
existing or pending benefits who have certain voluntary, non-violent associations or
activities with the Tigray People’s Liberation Front (TPLF).

1% See Exercise of Authority Under INA § 212(d)(3)(B)(i), 78 Fed Reg. 24225-01, 02 (April 24, 2013).

191 See Implementation of New Discretionary Exemption under INA Section 212(d)(3)(B)(i) for Activities and
Associations Relating to the Oromo Liberation Front (OLF), USCIS Policy Memorandum (December 31, 2013).
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The TPLF is a political party founded in 1975 in Ethiopia, as an opposition group. It was
engaged in violent conflict with the Ethiopian government from then until 1991. It
qualified as a Tier III organization during that period because of its violent activities.

This exemption does not require duress, but applies only to solicitation, material support,
and military-type training.

On May 27, 1991, the TPLF, with other parties, succeeded in overthrowing the Ethiopian
government and became part of the ruling coalition in the new government. Since that
time, its activities would likely not fall within the Tier III definition. Therefore, after that
date, an exemption may not be required. Officers should consult COI to verify if this is
the case..

In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires that the applicant not have participated in, or knowingly provided material
support to, terrorist activities that targeted noncombatant persons or U.S. interests.'*

10.4.9 Ethiopian People’s Revolutionary Party (EPRP)

On October 17, 2013, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for aliens with
existing or pending benefits who have certain voluntary, non-violent associations or
activities with the Ethiopian People’s Revolutionary Party (EPRP).

The EPRP is a leftist political party founded in 1972 in Ethiopia. It was engaged in
violent conflict with successive Ethiopian governments and other parties from then until
1993. 1t qualified as a Tier III organization during that period because of its violent
activities.

This exemption does not require duress, but applies only to solicitation, material support,
and military-type training.

192 See Implementation of New Discretionary Exemption under INA Section 212(d)(3)(B)(i) for Activities and
Associations Relating to the Tigrayan People’s Liberation Front (TPLF), USCIS Policy Memorandum (June 15,
2014).
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In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires that the applicant not have participated in, or knowingly provided material
support to, terrorist activities that targeted noncombatant persons or U.S. interests.'”

10.4.10Eritrean Liberation Front (ELF)

On October 17, 2013, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for aliens with
existing or pending benefits who have certain voluntary, non-violent associations or
activities with the Eritrean Liberation Front (ELF).'"*

The ELF is a leftist political party founded in 1960 in Ethiopia with the goal of achieving
independence for Eritrean independence. It was engaged in violent conflict with
successive Ethiopian governments and other parties from then through 1991. It met the
defintion of a Tier III organization during that period because of its violent activities. '*°

This exemption does not require duress, but applies only to solicitation, material support,
and military-type training.

In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires that the applicant not have participated in, or knowingly provided material
support to, terrorist activities that targeted noncombatant persons or U.S. interests.
Furthermore, if the applicant’s activity or association with the ELF occurred prior to
January 1, 1980, the applicant must have been admitted as a refugee, been granted
asylum, or had an asylum or refugee application pending on or before October 17, 2013,
or be the beneficiary of an [-730 Refugee/Asylum Refugee Petition filed at any time by a
petitioner who was an asylee or refugee on or before October 17, 2013.'%

193 See Implementation of New Discretionary Exemption under INA Section 212(d)(3)(B)(i) for Activities and
Associations Relating to the Ethiopian People’s Revolutionary Party (EPRP) (June 15, 2014).

' See Implementation of New Discretionary Exemption under INA Section 212(d)(3)(B)(i) for Activities and
Associations Relating to the Eritrean Liberation Front (ELF) USCIS Policy Memorandum (June 15, 2014).

"% See Haile v. Holder, 658 F.3d 1122, 1127 (9th Cir. 201 1) (upholding an Immigration Judge’s finding that the
ELF constituted a terrorist organization). Note that the applicant in this case testified that the ELF continued to
engage in violent activities at least up to 2002.

1% See Exercise of Authority Under INA § 212(d)(3)(B)(i), 78 Fed. Reg. 66037-01 (November 4, 2013).
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10.4.11Democratic Movement for the Liberation of Eritrean Kunama (DMLEK)

On October 17, 2013, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for aliens with
existing or pending benefits who have certain voluntary, non-violent associations or
activities with the Democratic Movement for the Liberation of Eritrean Kunama
(DMLEK).'"”

The DMLEK is an armed group in Eritrea founded in 1995 in opposition to the Eritrean
government. It has been engaged in violent conflict with that government since its
founding. It qualifies as a Tier III organization because of its violent activities.

This exemption does not require duress, but applies only to solicitation, material support,
and military-type training.

In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires that the applicant not have participated in, or knowingly provided material
support to, terrorist activities that targeted noncombatant persons or U.S. interests.'™

10.5 Situational Exemptions

“Situational” exemptions apply to specified activities with a terrorist organization.

10.5.1 Duress-Based

Some situational exemptions require that the activity have taken place under duress and
require an examination into the duress factors to determine eligibility for the exemption.

If duress is required for exemption eligibility, then all duress factors will be elicited and
analyzed. Duress has been defined, at minimum, as a reasonably-perceived threat of
serious harm under which the material support was provided.'” In general, the duress
factors require consideration of the following issues:

o  Whether the applicant could have reasonably avoided the TRIG activity (e.g.,
providing material support);

197 See Implementation of New Discretionary Exemption under INA Section 212(d)(3)(B)(i) for the Democratic
Movement for the Liberation of Eritrean Kunama (DMLEK), USCIS Policy Memorandum (June 15, 2014).

1% See Exercise of Authority Under INA § 212(d)(3)(B)(i), 78 Fed. Reg. 66037-02 (November 4, 2013).

109 «processing the Discretionary Exemption to the Inadmissibility Ground for Providing Material Support to Certain
Terrorist Organizations” Memo, Jonathan Scharfen, Deputy Director (May 24, 2007).
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o The severity and type of harm inflicted or threatened,

e To whom the threat of harm was directed (e.g., the applicant, the applicant’s family,
the applicant’s community, etc.);

o The perceived imminence of the harm threatened,

o The perceived likelihood that the threatened harm would be carried out

and

o Any steps the applicant took to avoid the TRIG activity (e.g., moving, escape,
reporting to authorities, etc.). While this is a factor to consider, please note that there
is no requirement that an applicant attempted to escape or take other similar actions.
Adjudicators must also be cognizant that in some circumstances it may be extremely
difficult for an applicant take such action, and in some cases actions such as those
noted could make the threatened harm more likely and/or more severe.

* Any other relevant factor regarding the circumstances under which the applicant
provided the material support.

There are now three types of duress-based exemptions available to applicants who meet
their particular criteria:

Material Support under Duress — INA § 212(a)(3)(B)(VI)

The material support under duress exemption is by far the most commonly encountered
exemption in USCIS adjudications. As noted above, material support is defined broadly
and even small amounts of food, supplies, etc. constitute material support.''

The Secretary of Homeland Security signed this exemption authority with respect to
material support provided under duress to Tier III terrorist organizations on February 26,
2007, and with respect to Tier I and II terrorist organizations on April 27, 2007.'"!
Therefore, material support under duress to Tier I, IT or III terrorist organizations may be
exempted.

10 See Section 9, TRIG — Material Support.

" See Exercise of Authority under Section 212(d)(3)(B)(i) of the Immigration and Nationality Act, 72 Fed. Reg.
9958-01 (February 26, 2007); Exercise of Authority under Section 212(d)(3)(B)(i) of the Immigration and

Nationality Act, 72 Fed. Reg. 26138-02 (April 27, 2007).
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Military-Type Training under Duress — INA § 212(a)(3)(B)(i)(VIII)

An exemption is available for applicants who received military-type training under duress
from or on behalf of any organization that, at the time the training was received, was a
terrorist organization. The Secretary of Homeland Security signed this exemption
authority on January 7, 2011. Military-type training under duress may be exempted if it is
from or on behalf of a Tier I, IT or III terrorist organizations. You must analyze the
organization’s activities to determine whether it was a terrorist organization at the time
the alien received the training.'”

18 U.S.C. § 2339D(c)(1) states that “military-type training” includes training in means or
methods that can cause death or serious bodily injury, destroy or damage property, or
disrupt services to critical infrastructure, or training on the use, storage, production, or
assembly of any explosive, firearm, or other weapon, including any weapon of mass
destruction (as defined in 18 U.S.C § 2232a(c)(2)). Please note that marching in
formation and physical exercising do not meet the statutory definition.

In addition to the threshold requirements listed in Section 10.2.1, an applicant must
establish that he or she has not received training that poses a risk to the U.S. or U.S.
interests (e.g. training on production or use of a weapon of mass destruction, torture, or
espionage).

This exemption does not apply to the use of weapons (combat activities). If an alien

received military-type training under duress and also used weapons, he or she would not
be eligible for this exemption, even if the combat took place under duress as well.

Solicitation under Duress — INA § 212(a)(3)(B)(iv)(IV)(bb) and (cc) only and INA
212(a)(3)(B)(iv)(V)(cc) and (dd) only

Activities under this exemption category are limited to solicitation of funds or other
things of value for a terrorist organization and/or for solicitation of any individual for
membership in a terrorist organization. These activities must be conducted under duress.

10.5.2 Voluntary Activity

Medical Care

12 «Implementation of New Discretionary Exemption Under INA Section 212(d)(3)(B)(i) for the Receipt of
Military-Type Training Under Duress” USCIS Memo, Office of the Director (Feb. 23, 2011).
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Medical care provided to individuals engaged in terrorist activities or to terrorist
organizations or members of such organizations is a form of material support. As such,
those who provided medical care to members of a terrorist organization, to a terrorist
organization, or to an individual the alien knows or reasonably should have known'" has
committed or plans to commit a terrorist activity, would be inadmissible in spite of the
oaths of commitment to serve patients that are often taken by medical professionals. (For
those individuals who provided medical care under duress, utilize the exercise of
authority described above that exempts provisions of material support under duress (see
Section 10.5.1 Duress-Based)).

To address this situation, on October 13, 2011, the Secretary of Homeland Security
signed this exercise of exemption authority to allow USCIS to not apply the material
support inadmissibility grounds to certain aliens who provided medical care to persons
associated with terrorist organizations or the members of such organizations. This
exemption is specifically for the voluntary provision of medical care, which includes:

o Services provided by and in the capacity of a medical professional, such as
physician, nurse, dentist, psychiatrist or other mental health care provider,
emergency room technician, ambulance technician, medical lab technician, or
other medical-related occupation; and

e Related assistance by non-medical professionals providing, for example,
emergency first aid services to persons who have engaged in terrorist activity
(e.g., Good Samaritans and first aid givers).

This exemption does not apply to medical supplies provided independent of medical care.
Provision of medical supplies would fall under the provision of material support.

Medical care on behalf of a Tier I or II Organization: INA § 212(d)(3)(B)(1) explicitly
prohibits the exercise of exemption authority for aliens who “voluntarily and knowingly
engaged in...terrorist activity on behalf of” a Tier I or II organization (emphasis added).
Therefore, medical care cannot be exempted when the applicant provided the care
voluntarily and knowingly on behalf of a Tier I or I organization. For example, this

(b)(7)(€)  This statutory restriction would not apply to an alien who provided medical care on
behalf of an undesignated, Tier III terrorist organization. However, the role of the
l |

'3 If the medical professional did not and reasonably should not have known that the patient he or she was treating
was a member of a terrorist organization or involved in terrorist activities, then the inadmissibility/bar would not
arise.
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10.5.3 Limited General Exemption

On August 10, 2012, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General, authorized an exemption for certain aliens
with existing immigration benefits who are currently inadmissible under INA section
212(a)(3)(B)(i). Applicants eligible for this exemption must have only select voluntary,
non-violent, associations or activities with certain undesignated terrorist organizations.
This exemption applies to certain aliens who have already been granted an immigration
benefit in the United States (i.e., asylee or refugee status, temporary protected status, or
adjustment of status under the Nicaraguan Adjustment and Central American Relief Act
or Haitian Refugee Immigration Fairness Act, or similar immigration benefit other than a
non-immigrant visa), and to beneficiaries of an I-730 Refugee/Asylee Relative Petition
filed at any time by such an asylee or refugee.
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10.5.4 Traqi Uprisings

On August 17, 2012, the Secretary of Homeland Security, in consultation with the
Secretary of State and the Attorney General authorized an exemption for individuals who
participated in the Iraqi uprisings against the government of Saddam Hussein in Iraq from
March 1 through April 5, 1991.'"

The “Iraqi Uprisings” is a term used to refer to a period of revolt in southern and northern
Iraq between March 1 and April 5, 1991."'® The uprisings in the south and north are
popularly referred to as the Shi’a and Kurdish uprisings, respectively. Although these
groups are different, their rebellion was fueled by the common belief that Saddam
Hussein and his security forces were vulnerable following defeat to the allied forces in
the Persian Gulf War.'"” Despite achieving momentary victories, government forces led
by the Republican Guard rapidly controlled the rebels.

In addition to the threshold requirements listed in Section 10.2.1, this exemption also
requires two additional threshold requirements: first, that he or she has not participated
in, or knowingly provided material support to, terrorist activities that targeted
noncombatant persons not affiliated with Saddam Hussein’s regime from March 1
through April 5 of 1991, or U.S. interests; and second, that he or she has not engaged in

'S Exercise of Authority Under INA § Sec. 212(d)(3)(B)(i), 77 Fed. Reg. 51545-02 (August 24, 2012).
"' Human Rights Watch, Endless Torment: The 1991 Uprising in Iraq and its Aftermath (1992).
17

Id.
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terrorist activity, not otherwise exempted, outside the context of resistance activities
directed against Saddam Hussein’s regime from March 1 through April 5 of 1991.

10.5.5 Exemptions for Certain Limited Material Support (CLMS) and Insignificant
Material Support (IMS)

On February 5, 2014, the Secretary of Homeland Security and the Secretary of State, in
consultation with the Attorney General, authorized two new exemptions for certain aliens
who have provided material support to Tier III organizations. These exemptions are
known as the Certain Limited Material Support (CLMS) exemption and the Insignificant
Material Support (IMS) exemption.''®

Both exemptions contain provisions specifying that the applicant must not have provided
material support to activities that he or she knew or reasonably should have known targeted
noncombatant persons, U.S. citizens, or U.S. interests or involved the provision,
transportation, or concealment of weapons. '™

Both exemptions also require that the applicant must not have provided material support that
he or she knew or reasonably should have known could be used directly to engage in
violent or terrorist activity. Therefore, if an applicant has provided any quantity of weapons,
explosives, ammunition, military-type training, or other types of support that is generally
understood to be used for violent or terrorist activity, the applicant will, in general not be
eligible for either the CLMS or the IMS exemption. On the other hand, providing such
support such as food, water, or shelter that is generally not directly used for violent activity
will usually not disqualify an applicant from consideration for these exemptions.'**

The CLMS exemption is intended to cover otherwise eligible applicants for visas or
immigration benefits who provided certain types of limited material support to an
undesignated (Tier III) terrorist organization as defined in INA § 212(a)(3}(B)(vi)(III), or
to a member of such an organization, or to an individual the applicant knew or reasonably
should have known has committed or plans to commit a terrorist activity. The support
provided must have been incidental to routine commercial transactions, routine social
transactions, certain humanitarian assistance, or in response to substantial pressure
that does not rise to the level of duress (“sub-duress pressure”).12 !

'8 Exercise of Authority Under INA § Sec. 212(d)(3)(B)(i), 79 Fed. Reg. 6914-01 (February 5, 2014); Exercise of
Authority Under INA § Sec. 212(d)(3)(B)(i), 79 Fed. Reg. 6913-02 (February 5, 2014).

o g
120 «Implementation of the Discretionary Exemption under Section 212(d)(3)(B)(i) of the Immigration and

Nationality Act for the Provision of Certain Limited Material Support,” USCIS Policy Memorandum (May §, 2015);

“Implementation of the Discretionary Exemption under Section 212(d)(3)(B)(i) of the Immigration and Nationality
Act for the Provision of Insignificant Material Support,” USCIS Policy Memorandum (May §, 2015).

2! Exercise of Authority Under INA § Sec. 212(d)(3)(B)(i), 79 Fed. Reg. 6914-01 (February 5, 2014).
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Routine commercial transactions are transactions in which the applicant could or would
engage in the ordinary course of business. To be a routine commercial transaction, the
transaction must have occurred on substantially the same terms of other transactions of the
same type regardless of the parties to the transaction. A commercial transaction is not
routine if it 1S motivated by the status, goals, or methods of the organization or the
applicant’s connection to the organization or conducted outside the course of the applicant’s
business activities.'**

Routine social transactions are transactions that satisfy and are motivated by specific,
compelling, and well-established family, social, or cultural obligations or expectations. A
routine social transaction is not motivated by a generalized desire to “help society” or “do
good.” It involves support no different than the support that the applicant would provide
under similar circumstances to others who were not members of undesignated terrorist
organizations.'*’

Certain humanitarian assistance is aid provided with the purpose of saving lives and
alleviating suffering, on the basis of need and according to principles of universality,
impartiality, and human dignity. It seeks to address basic and urgent needs such as food,
water, temporary shelter, and hygiene, and it its generally triggered by emergency situations
or protracted situations of conflict or displacement. It does not include development
assistance that seeks the long-term improvement of a country’s economic prospects and
chronic Iggblems such as poverty, inadequate infrasturcutre, or underdeveloped health
systems.

Sub-duress pressure is a reasonably perceived threat of physical or economic harm,
restraint, or serious harassment, leaving little or no reasonable alternative to complying with
a demand. Pressure may be considered sub-duress pressure if providing the support is the
only reasonable means by which the applicant may carry out important activities of his or

122 “7mplementation of the Discretionary Exemption under Section 212(d)(3)(B)(i) of the Immigration and
Nationality Act for the Provision of Certain Limited Material Support,” USCIS Policy Memorandum (May 8, 2015).

123 Id

124 1d.
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her daily life. The pressure must come, either entirely or in combination with other factors,
from the organization to which the applicant provided support.'*

In order for the CLMS exemption to apply, the applicant must not have intended or desired
to assist any terrorist organization or terrorist activity.

Insignificant material support is support that (1) is minimal in amount and (2) the
applicant reasonably believed would be inconsequential in effect. In order to determine
whether support is minimal, you must consider and evaluate its relative value, fungibility,
quantity and volume, and duration and frequency. "’ Material support is “inconsequential in
effect” if the actual or reasonably foreseeable impact of the support and the extent to which
it enabled the organization or individual to continue its mission or his or her violent or
terrorist activity was, at most, insignificant. It is not “inconsequential in effect” if it could
prove vital to furthering the aims of an organization by meeting a particularized need at the
time the support was provided or involved more than very small amounts of fungible
support given with the intention of supporting non-violent ends.

For the IMS exemption to apply, the applicant must not have provided the material support
with the intent of furthering the terrorist or violent activities of the individual or
organization.'*®

For additional guidance on the application of the CLMS and IMS exemptions, contact your
your Division’s TRIG POC.

10.6 Expanded Exemption Authority under CAA and USCIS Hold Policy

As discussed above, section 691(a) of the CAA broadly amended the Secretary of State
and Homeland Security’s discretionary exemption authority, now allowing the
Secretaries to exempt almost all activities or associations with terrorist organizations.
Because additional exemptions are under consideration and may be issued in the future,

125 “Implementation of the Discretionary Exemption under Section 212(d)(3)(B)(1) of the Immigration and
Nationality Act for the Provision of Certain Limited Material Support,” USCIS Policy Memorandum (May 8, 2015).

126 Exercise of Authority Under INA § Sec. 212(d)(3)(B)(i), 79 Fed. Reg. 6914-01 (February 5, 2014).

127 “Implementation of the Discretionary Exemption under Section 212(d)(3}(B)(i) of the Immigration and
Nationality Act for the Provision of Insignificant Material Support,” USCIS Policy Memorandum (May 8§, 2015).

128 Exercise of Authority Under INA § Sec. 212(d)(3)(B)(i), 79 Fed. Reg. 6913-02 (February 5, 2014).
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USCIS, in consultation with DHS, has established a policy to hold the vast majority of
applications involving terrorist-related bars in expectation that future exemptions may
become available.

Currently, the following categories of cases are subject to this hold policy:

» Category 1: Applicants who are inadmissible under the terrorism-related provisions of
the INA based on any activity or association that was not under duress relating to any
Tier III organization, other than those for which an exemption currently exists;

» Category 2: Applicants who are inadmissible under the terrorism-related provisions of
the INA, for activities other than material support, military-type training, and
solicitation of funds or members, based on any activity or association related to a
designated (Tier I or Tier II) or undesignated (Tier IIT) terrorist organization where
the activity or association was under duress (i.e., combat by child soldiers);

» Category 3: Applicants who are inadmissible as spouses or children of aliens
described in categories 1 or 2, whether or not the inadmissible alien is applying for an
immigration benefit.

10.7 Procedures

10.7.1 212(a)(3)(B) Exemption Worksheet

(b)(7)(€)

10.7.2 Processing Cases

More than One Terrorism-Related Ground of Inadmissibility
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Holding Cases™
See section 10.6 above.

Denials / Referrals

11 OTHER SECURITY-RELATED GROUNDS

INA § 212(a)(3)(A) and (F) are also security-related inadmissibility grounds that apply to
refugee applicants and other intending immigrants and non-immigrants.

12 Memorandum from Jonathan Scharfen to the Associate Directors; Chief, Office of Administrative Appeals; Chief
Counsel, “Withholding Adjudication and Review of Prior Denials of Certain Categories of Cases Involving
Association with, or Provisions of Material Support to, Certain Terrorist Organizations or Other Groups” (Mar. 26,
2008). See also Memorandum from Michael Aytes to the Field Leadership, “Revised Guidance on the Adjudication
of Cases involving Terrorist-Related Inadmissibility Grounds and Amendment to the Hold Policy for such Cases”
(Feb. 13, 2009). See also Revised Guidance on the Adjudication of Cases Involving Terrorism-Related
Inadmissibility Grounds (TRIG) and Further Amendment to the Hold Policy for Such Cases (November 20, 2011).
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INA § 212(a)(3)(A) applies to any alien a consular officer or DHS/USCIS "' knows, or
has reasonable ground to believe, seeks to enter the United States to engage solely,
principally, or incidentally in any of the following proscribed activities. There is no
exemption or waiver available for these activities:

Any activity:
To violate any law of the U.S. relating to espionage'* or sabotage* — INA §

212(a)(3)(A)(i);

To violate or evade any law prohibiting the export from the U.S. of goods, technology,
or sensitive information'** — INA § 212(2)(3)(A)(i);

Any other unlawful activity'> — INA § 212(a)(3)(A)(ii);

Any activity a purpose of which is the opposition to, or the control or overthrow of,
the Government of the U.S. by force, violence, or other unlawful means — INA §
212(a)(3)(A)(iii).

Another security-related inadmissibility ground is found at INA § 212(a)(3)(F)."*® This
ground makes inadmissible an alien who either the Secretary of State or Secretary of
Homeland Security™’ (in consultation with the other) determines meets both of the

B3 Although the text of the statute states that this ground (at INA § 212(a)(3)(A)) applies to any alien “a consular
officer or Attorney General knows, or has reason to believe seeks to enter the United States to engage solely,
principally, or incidentally in any of the following proscribed activities,” under the Homeland Security Act of 2002,
USCIS (not just a consular officer or Attorney General) has the authority to make this determination although the
technical corrections relating to references (to the Attorney General) in the INA have not been made in all places.
See Homeland Security Act of 2002. Pub. L. no. 296; 116 Stat. 2135 (2002).

132 This includes illegally gathering or possessing information and being an unregistered foreign agent.

'3 This includes damage to equipment used to defend the U.S.

134 This includes trading with the enemy, exporting goods that need permission to export, and releasing sensitive
government information.

13 The Department of State and DHS have interpreted this ground relatively narrowly, to refer to unlawful activity
that has an adverse impact on U.S. national security or public safety.

POINA § 212(a)(3)(B) & (F) are bars to: refugee status, asylum status, withholding of removal, adjustment of status,
cancellation of removal; relief under INA § 212(c) and temporary protected status (TPS). INA § 212(2)(3)(B) & (F)
do NOT bar: naturalization, employment authorization, visa petitions, Convention Against Torture (CAT) deferral
of removal.

137 Although a technical correction to the reference in INA § 212(a)(3)(F) (indicating that it is the Secretary of State
or Attorney General, in consultation with one another, who would determine that an individual has been associated
with a terrorist organization and intends while in the United States to engage solely, principally, or incidentally in
activities that could endanger the welfare, safety, or security of the United States ) has not yet been made, under the
Homeland Security Act of 2002, DHS has the authority for purposes of making such a determination. See Homeland
Security Act 0f2002. Pub. L. no. 296; 116 Stat. 2135 (2002).
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following criteria: the alien has been associated with a terrorist organization; and while in
the U.S., intends to engage in activities which could endanger the welfare, safety, or
security of the U.S. This section requires both an association with a terrorist organization
and an intention to cause harm.

The harm need not occur in the United States, but it must endanger the welfare, safety or
security of the United States. Note that the authority to find an alien inadmissible under
this section can only be exercised by the Secretary of State or the Secretary of Homeland
Security.

Because this inadmissibility ground requires cabinet level concurrence, it is generally not
applied. If you have a case in which you believe this ground of inadmissibility may
apply, please contact your division’s headquarters (HQ) point of contact (POC) for
TRIG-related issues.

Although these inadmissibility grounds do not apply to asylum applicants, INA §
208(b)(2)(A)(iv) bars applicants whom there are reasonable grounds for regarding as a
danger to the security of the United States from receiving asylum.

In 2005, the Attorney General examined the national security risk bar to asylum in his
decision in Matter of A-H-, which concerned the application of the exiled leader of an
Islamist political party in Algeria who was associated with armed groups that had been
involved in persecution and terrorist activities.'** Relying on the Immigration and
Nationality Act’s definition of “national security” and noting that the statute does not
specify any particular level of risk, the Attorney General held that the bar applies
wherever the evidence in the record supports a reasonable belief that the applicant poses
“any nontrivial degree of risk” to the national defense, foreign relations, or economic
interests to the United States.'” The Attorney General further clarified that the
“reasonable grounds for regarding” standard is consistent with the relatively low
“probable cause” standard used in other areas of the law and “is satisfied if there is
information that would permit a reasonable person to believe that the alien may pose a
danger to the national security.”**’

In Malkandi v. Holder, the U.S. Court of Appeals for the Ninth Circuit considered the
case of an Iraqi Kurdish applicant who, according to evidence obtained by the
government, had facilitated the issuance of medical documentation to a confessed al-
Qaeda operative. The Board of Immigration Appeals, applying the Attorney General’s
framework, found that the applicant was ineligible for asylum based on the national

138 Matter of A-H-, 23 I&N Dec. 774 (AG 2005).
139 1d. at 788.
0 1d. at 788-789.
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security risk bar. The Ninth Circuit deferred to the Attorney General’s interpretation of
the terms of the statute and upheld the Board’s determination. "'

In Cheema v. Ashcroft, the Ninth Circuit viewed favorably the BIA’s interpretation (in an
unpublished BIA decision) that an alien poses a danger to the security of the United States
where the alien acts in a way which:

» Endangers the lives, property, or welfare of United States citizens;
» Compromises the national defense of the United States; or
» Materially damages the foreign relations or economic interests of the United States.'*

Another example of an individual found to constitute a risk to the security of the United
States was Omar Ahmed Ali Abdel-Rahman, a well-known Egyptian cleric, who was
found to be a security risk because he is the spiritual guide and founder of an extremist
group that has carried out numerous terrorist acts. '

12 LEGAL ANALYSIS

12.1 Burden and Standard of Proof

You must evaluate the evidence indicating a security-related bar or inadmissibility by the
relevant standard of proof as appropriate for your Division’s adjudications, as explained
in the relevant supplements (see RAD Supplement — 1).

12.2 Documentation Relating to NS Concerns

You must properly document™ your NS concerns, in line with your division’s policy and
guidance (see RAD Supplement — 2).

12.3 Dependents/Derivatives

Inadmissibilities and bars related to national security also apply independently to any
relative who is included in an applicant's request for an immigration benefit. In some
instances, a principal applicant may be granted and his or her dependent/derivative denied or

! Malkandi v. Holder, 576 F.3d 906, 915-916.
2 Cheema v. Asheroft, 372 F.3d 1147, 1154 (9th Cir. 2004).

"3 Ali v. Reno, 829 F. Supp. 1415 (SD.N.Y. 1993), affirmed 22 F.3d 442 (2d Cir. 1994).

% In certain circumstances, NS concerns will be documented in FDNS-DS, a system that is owned by
USCIS/FDNS and used by FDNS-IOs. The FDNS-DS SOP can be found on the ECN.
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referred because the dependent/derivative is inadmissible or barred for a national security-
related reason. '

13 PROCEDURE FOR PROCESSING CASES WITH NATIONAL SECURITY CONCERNS
(THE CONTROLLED APPLICATION REVIEW AND RESOLUTION PROGRAM
(CARRP))

13.1 The CARRP Process

1458 C.F.R. § 208.21(a); INA § 207(c)(2)(A).
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14

15

15.1

15.2

CONCLUSION

As the United States continues to face national security threats, RAIO plays a critical role
in defending the homeland by maintaining the integrity of our immigration benefits
programs. In this regard, it is critical for you to properly assess each case in consideration
of possible national security concerns and to follow your division’s procedures for
processing these cases through CARRP.

SUMMARY

U.S. immigration laws contain provisions to prevent individuals who may be threats to
national security from receiving immigration benefits. As an adjudicator, you will
identify potential NS indicators and concerns and process those cases in accordance with
these laws.

National Security Concerns

There are two kinds of NS concerns: Known or Suspected Terrorists (KSTs) and Non-
Known or Suspected Terrorists (non-KSTs). KST's are identified by specific systems
check results. Non-KSTs are NS concerns identified by any other means, including, but
not limited to, applicant testimony, file review or country conditions research.

NS indicators may lead to finding an NS concern. NS indicators can be statutory or non-
statutory

An NS concern exists if there is an articulable link between the applicant and the
activities, associations described in to prior, current, or planned involvement in, or
association with, an activity, individual, or organization described in INA §§
212(a)(3)(A), (B), or (F), or 237(a)(4)(A) or (B) (commonly referred to as TRIG), or
other non-TRIG matters relating to national security, as described in the CARRP
Operational Guidance, Attachment A, discussed above.

Interviewing National Security Cases
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15.3

(b)(7)(€)

15.3.1

15.3.2

15.3.4

Terrorism-Related Inadmissibility Issues

Terrorist Organizations

Under the INA, there are three tiers of terrorist organizations. Tier I organizations appear
on the Foreign Terrorist Organizations list while Tier II organizations are on the Terrorist
Exclusion List (TEL). A Tier III terrorist organization is group of two or more
individuals that, whether organized or not, engages in terrorist activity, or has a
subgroup'® that engages in terrorist activity.'” Depending on the tier of the organization,
there are a variety of immigration consequences.

Terrorism-Related Inadmissibility Grounds

The inadmissibility grounds related to terrorist activity are listed at INA § 212(a)(3)(B).

Material Support

TRIG Exemption Authority

INA § 212(d)(3)(b)(i), as revised by the 2005 REAL ID Act and the Consolidated
Appropriations Act, 2008, includes a discretionary exemption provision for certain grounds
of inadmissibility under INA § 212(a)(3)(B). This exemption authority can be exercised by

' See Department of State guidance on what constitutes a subgroup, 9 FAM 40.32 N2.7.
O INA § 212(a)(3)(B)(vi)(IID).
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the Secretary of Homeland Security or the Secretary of State after consultation with each
other and the Attorney General.'”

154 CARRP

"TUINA § 212(d)(3)(B)(i). For some specific examples of the Secretary’s exercise of discretion under this provision,

see USCIS Fact Sheets.
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OTHER MATERIALS

16 RESOURCES

At various points in your interview preparation, red flags may indicate you need to do
additional research to make sure you can conduct an informed, thorough interview of a
case with potential TRIG or other NS issues. For example, in order to determine if a
group is a Tier III organization, you should research the group and assess what kinds of
activities it has been involved in. The following resources provide useful information that
you should take into consideration when adjudicating cases in which the applicant or a
dependent may be barred/inadmissible as an NS concern.

16.1 USCIS Refugee, Asylum and International Operations Research Unit (Research
Unit)

The Research Unit’s Country of Origin Information (COI) research documents are a
primary source of information for officers at RAIO. Research Unit products include
specific COI that could be helpful when adjudicating cases involving national security
matters. Research Unit products may be accessed through the RAIO Research Unit ECN

Page

In accordance with each Division’s established procedures, you may submit queries to
the Research Unit (email to RAJOResearch@uscis.dhs.gov) when additional country
conditions information is required to reach a decision in a case. Query responses are
posted to the RAIO Research Unit ECN page.

16.2 USCIS Fraud Detection and National Security Directorate

In support of the overall USCIS mission, the Fraud Detection and National Security
Directorate (FDNS) was created to enhance the integrity of the legal immigration system,
detect and deter benefit fraud, and strengthen national security.

FDNS has established a website on the USCIS intranet that includes in the “Department
Resources” section links to information on various databases as well as several websites
maintained by other organizations. See also RAJO Intro to Fraud materials.
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16.3 Department of State

The Department of State’s Office of Counterterrorism maintains a body of resource
information on its website, http://www.state.gov/s/ct/, which addresses issues of
terrorism.

Annual Country Reports on Terrorism

The Department of State is required to submit to Congress an annual report on terrorism
each year on April 30. The report includes detailed assessments of foreign countries
where significant acts of international terrorism have taken place. Also included is
information on the activities of those terrorist groups known to be responsible for the
kidnapping or death of an American citizen or financed by a state sponsor of terrorism.

The report is typically divided into three main parts: an overview of terrorism in the year
covered by the report; a discussion of the activities relating to terrorism (both in support
of, and to combat, terrorism) in particular countries arranged by geographical region; and
an overview of those countries designated as state sponsors of terrorism. In addition, the
report includes a section that provides background information on foreign terrorist
organizations designated under INA § 219, and background information on other terrorist
groups.

State Sponsors of Terrorism

As an instrument of foreign policy, the President must impose sanctions on those
countries designated as state sponsors of terrorism by the Department of State under §
2405(j) of the Appendix to Title 50 of the United States Code.!”* States designated are
those that have “repeatedly provided support for acts of international terrorism.”'”

As of the date of this module (May 4, 2018), there are three designated state sponsors of
terrorism: Iran, Sudan, and Syria."* Cuba, North Korea, and Libya were recently
removed from the list. However, North Korea is being closely monitored to consider re-
designation as its current activities and political climate is considered.

For each country, the report provides an overview of the manner in which these states
have sponsored terrorist activity.

7250 App. U.S.C.A 2405 (West 2002)
173 Id

4 «Country Reports on Terrorism” Department of State, Bureau of Counterterrorism, 201 lavailable at
http://www.state. gov/j/ct/rls/crt/2011/index.htm.
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16.4 Department of the Treasury, Executive Order 13224 — Specially Designated Nationals
List

On September 23, 2001, President Bush issued Executive Order 13224, which expands
the government’s authority to designate individuals or organizations that support
financially or otherwise, or associate with, terrorists.'”” The executive order also allows
the United States Government to block the designees’ assets in any U.S. financial
institution or held by any U.S. entity.

The Department of the Treasury Office of Foreign Assets Control maintains on its website a
list of individuals and groups designated under this executive order — the Specially
Designated Nationals List (SDN). The list includes hundreds of groups, entities, and
individuals. A link to the list can be found here (available in pdf, or as listed by program
or country), or you can search a specific name or entity under this site:
http://sdnsearch.ofac.treas.gov/.

You should check the Department of the Treasury website for the most current version of
the list as additional individuals or entities may be designated at any time.

NOTE: A designation under this list does not make an organization a designated terrorist
organization for immigration purposes under INA § 212(a)(3)(B)(vi)(I)-(II), but it
suggests that the organization has engaged in terrorist activity as defined by INA §
212(a)(3)(B)(iv) and therefore may meet the definition of an undesignated terrorist
organization under INA § 212(a)(3)(B)(vi)(III).

16.5 United Nations — Al-Qaeda Sanctions List'®

The United Nations Security Council Committee established “the List” in accordance
with the UN resolutions 1267 (in 1999) and 1989 (in 2011) that detail individuals,
groups, and other entities associated with al Qaeda.

NOTE: While many groups on this list may correspond to the Foreign Terrorist
Organization (FTO) list (“Tier I”’) or the Terrorist Exclusion List (TEL) (“Tier II”), a
group’s being otherwise designated under “the List” does not make the organization a
designated terrorist organization for immigration purposes under the INA but may
suggest that an organization has engaged in terrorist activity as defined by INA §
212(a)(3)(B)(iv) and therefore may meet the definition of an undesignated terrorist
organization under INA § 212(a)(3)(B)(vi)(IIL), as is true for the SDN noted above.

' Exec. Order No. 13224, 66 Fed. Reg. 49,079 (Sept. 23, 2001).

'76 The United Nations, Security Council Committee, Resolution 1267/1989, Al-Qaeda Sanctions List.
http://www.un.org/sc/committees/1267/aq_sanctions_list.shtml.

USCIS: RAIO Directorate — Officer Training Date: 10/26/15
RAIO Combined Training Course Page 85 of 102
FOR OFFICIAL USE ONLY (FOUO) = LIMITED OFFICIAL USE / LAW ENFORCEMENT SENSITIVE
198

85



Case 1:17-cv-07572-ALC Document 106-3 Filed 04/15/19 Page 201 of 217

Other Materials National Security

16.6 DHS Intel Fusion

The list of internet links provided by the DHS Office of Operations Intel Fusion website
includes links to U.S. Government sites, such as sites for CBP, CIS, and ICE Intelligence,
the Central Intelligence Agency, and the Federal Bureau of Investigation, as well as links
to international agencies such as Interpol. The main webpage also links to the ICE
Forensic Document Laboratory (see below). Under the Reports section on the main page
is a link to the Anti-Terrorism site. In it you will find country reports on terrorism,
foreign terrorist organizations reports, and other resources that may be valuable for TRIG
research. To obtain access to this site, set up your account by following the directions on
the sign-in webpage at https://intel.ice.dhs.gov/. You will need a TECS account to access
the website.

16.7 Homeland Security Investigations Forensic Laboratory (HSIFL)

The mission of the HSIFL is to provide a wide variety of forensic document analysis and
law enforcement support services for DHS.'”’

The HSIFL Forensic Section conducts scientific examinations of documentary evidence
and its representatives testify to their findings as expert witnesses in judicial proceedings.
On a case-by-case basis, forensic examinations are conducted for other Federal, State,
and local law enforcement agencies.

The HSIFL maintains a site within the DHS Intel Fusion website noted above. Under
the “Alerts” section of the site, the HSIFL posts documents alerting officers to specific
trends in the use of fraudulent documents including exemplars to assist in determining
the authenticity of documents received in the adjudication process.

16.8 Liaison with Other DHS Entities

The adjudication of cases involving national security involves a number of parties outside
of RAIO. Other entities within USCIS and DHS provide legal guidance and investigative
support for these cases. Much of this interaction occurs at the headquarters level, though
local offices also engage their ICE counterparts to coordinate action on cases as needed.

' Mission Statement, Homeland Security Investigations Forensic Laboratory, ICE Office of Intelligence, available
at http://'www.ice.gov/hsi-fl/.
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16.8.1 USCIS Fraud Detection and National Security Directorate (FDNS)

The USCIS Fraud Detection and National Security Directorate coordinates the sharing of
information and development of policy on the national level regarding fraud and national
security. FDNS-IOs assist in the field with internal and external vetting; FDNS HQ 1s
responsible for vetting certain kinds of NS concerns.

16.9 Other Internet Resources

In addition to accessing resources and websites through the U.S. Government sites listed
above, other public internet sites provide excellent background information on national
security matters.

16.9.1 IHS Jane’s: Defense & Security Intelligence & Analysis

Through the DHS Library (select “Jane’s” from the right-hand column section titled
“Resources A-Z”), you have access to two Jane’s Defense & Security Intelligence &
Analysis (Jane’s Intelligence) databases: the “Military and Security Assessments
Intelligence Centre” and the “Terrorism and Insurgency Centre.”

NOTE: These accounts are only available by clicking from the DHS intranet. Otherwise,
if you find the site from a separate link, you will only have public (limited) access to
these sites.

The Security Assessments database brings together news and country conditions relating
to the country’s military capabilities to respond to threats. Also included are reports
detailing the country’s infrastructure and economy.

The Terrorism and Insurgency database contains material regarding terrorist activities
within a country and analysis of threats to national or regional security.

Both databases will help you make informed determinations as to whether the applicant
may be subject to a terrorism-related inadmissibility ground.

16.9.2 Dudley Knox Library of the Naval Postgraduate School

The internet site of the Dudley Knox Library of the Naval Postgraduate School in
Monterey, California provides links to internet resource materials organized by topic. The
website for the Dudley Knox Library can be accessed at:
http://www.nps.edu/Library/Research/SubjectGuides/index.html. Under “Subject
Guides,” click “Terrorism” under Special Topics and a list of resources are provided —
e.g., links to bibliographies on terrorist issues, reports, documents and articles; and
government and other NGO websites.
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16,10 TRIG Exemption Matrices

(b)(7)(e) Group-Based Exemptions
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Situational Exemptions
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SUPPLEMENT A — REFUGEE AFFAIRS DIVISION

The following information is specific to the Refugee Affairs Division. Information in each text
box contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING

1.“Processing of Refugee Cases with National Security Concerns” Memo, Barbara Strack
(Chiet, RAD) and Joanna Ruppel (Chief, 10) (November 19, 2008).

2.“Operational Guidance for Vetting and Adjudicating Refugee Cases with National
Security Concerns” Issued along with Attachment — “Refugee Adjudication Standard
Operating Procedure: Cases Involving National Security Concerns” Memo and
Operational Guidance, Barbara Strack, Chief of Refugee Affairs Division (May 14,
2008).

3. Summary of Terrorism-Related Inadmissibility Provisions

4. CAA Group Exemptions Chart

ADDITIONAL RESOURCES

1. USCIS Connect, RAD page (contains links to guidance and memos on TRIG,
TRIGFAQs and CARRP).

SUPPLEMENTS

RAD Supplement — 1

12.1 Burden and Standard of Proof for TRIG Inadmissibility Grounds

If the evidence indicates that the applicant may be inadmissible to the United States
pursuant to INA § 212(a), then the applicant must establish clearly and beyond doubt
that the disqualifying issue does not apply in order to be eligible for resettlement in the
U.S. as a refugee pursuant to INA § 207(c).'”®

BINA § 235(b)(2)(A).
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For example, |

RAD Supplement — 2

12.2 Documenting Cases Involving National Security Indicators and Concerns
(CARRP Procedures) '”

' See Refugee Adjudication Standard Operating Procedures: Cases Involving National Security Concerns, (May
14, 2008) for a full discussion of national security policy and procedures.
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RAD Supplement — 3

13.1.2 The CARRP Process: Internal Vetting and Eligibility Assessment

Cases that Require HQRAD Review '™

180 “Processing of Refugee Cases with National Security Concerns,” (November 19, 2008). Note, RAD/HQ may
discretionarily deny cases with national security concerns.
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SUPPLEMENT B — ASYLUM DIVISION

The following information is specific to the Asylum Division. Information in each text box
contains division-specific procedures and guidelines related to the section from the Training
Module referenced in the subheading of the supplement text box.

REQUIRED READING

1. “Updated Instructions for Handling TECS B10 Hits,” Ted H. Kim, Acting Chief, Asylum
Division (June 19, 2012).

2. Asylum Division Identity and Security Checks Procedures Manual (ISCPM), especially
Section VIII of the ISCPM regarding Cases Involving Terrorism or Threats to National
Security.

3. Asylum Division Affirmative Asylum Procedures Manual (AAPM).

4. “Issuance of Revised Section of the Identity and Security Checks Procedures Manual
Regarding Vetting and Adjudicating Cases with National Security Concerns” (ISCPM),
Joseph Langlois, Chief, Asylum Division (May 14, 2008).

ADDITIONAL RESOURCES

1. ECN Overview for ASM Training.

[\®]

. Matter of A-H-, 23 I&N Dec. 774 (AG 2005)

(U8

Singh-Kaur v. Ashcroft, 385 F.3d 293 (3d Cir. 2004)

B~

. Matter of R-S-H-, 23 I&N Dec. 629 (BIA 2003)

SUPPLEMENTS

ASM Supplement — 1

Use of Discretion when a Bar Does Not Apply
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ASM Supplement

Note Taking — National Security

Asylum Division procedures require that officers take notes in a sworn statement
format when:

¢ The applicant admits, or there are serious reasons to believe, he or she is
associated with an organization included on either the Foreign Terrorist
Organizations List or the Terrorist Exclusion List, both of which are compiled
by the Department of State and are available at http://www.state.gov/s/ct/

¢ The applicant admits, or there are serious reasons to believe, she or he is
involved in terrorist activities

¢ There are serious reasons for considering the applicant a threat to national
security

The use of the sworn statement is crucial because an applicant’s admission may be
used as a basis to institute deportation or removal proceedings against him or her,

'3 Matter of Pula, 19 1&N Dec. 467, 474 (BIA 1987); Matter of Kasinga, 21 1&N Dec. 357 (BIA 1996).
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or as a basis for DHS to detain the applicant.

For further explanation and requirements, see RAIO Module, Interviewing - Note-
Taking, including the Asylum Supplement and see the Affirmative Asylum
Procedures Manual (AAPM).
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SUPPLEMENT C — INTERNATIONAL OPERATIONS DIVISION

The following information is specific to the International Operations Division. Information in
each text box contains division-specific procedures and guidelines related to the section from the
Training Module referenced in the subheading of the supplement text box.

REQUIRED READING

1. “Guidance for International Operations Division on the Vetting, Deconfliction, and
Adjudication of Cases with National Security Concerns” Memo, Alanna Ow, Acting
Director of International Operations (April 28, 2008).

2. “Processing of Refugee Cases with National Security Concerns” Memo, Barbara
Strack (Chief, RAD) and Joanna Ruppel (Chief, I0) (November 19, 2008).

ADDITIONAL RESOURCES

1. “Updated Background Identity and Security Check Requirements for Refugee/Asylee
Following-to Join Processing” Memo Joanna Ruppel, Chief, International Operations
(March 29, 2011).

SUPPLEMENTS

10 Supplement -1

13.1 The CARRP Process

Non-benefit conferring petitions mainly relate to USCIS applications such as an I-
130, Petition for Alien Relative in which an applicant is demonstrating a family
relationship but not seeking a specific immigration benefit. The International
Operations Division primarily encounters and adjudicates these cases in the field.
There is instructional operations guidance on how to handle such cases located on the
FDNS website: Guidance for the International Operations Division on the Vetting,
Deconfliction, and Adjudication of Cases with National Security Concerns — April
28, 2008. If you encounter an NS concern on a non-benefit conferring petition, you
will be required to note in TECS that an inadmissibility under INA § 212 may exist
for the beneficiary. However, further CARRP processing is not required.
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