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I N THE UNIT ED STATES DI STRI CT COURT 

FOR THE DISTRICT OF HAWAII 

MALIA ARCIERO, ET AL . , 

Pl a in t iff s , 

vs . 

ERIC HOLDER, JR ., ET AL ., 

Defe ndants . 

CIVIL 1 4- 00506 LEK- BMK 

ORDER GRANTING DEFENDANTS' MOTION FOR JUDGMENT ON 
THE PLEADINGS. OR IN THE ALTERNATIVE. SUMMARY JUDGMENT 

On May 8 , 2015 , Defe ndants Eric Holder , Jr ., in his 

capacity as Un ited States Att o r n ey General, Charles E. Samuels , 

Jr . , in hi s officia l capaci ty as Direc t or of t he Uni t ed States 

Bure au of Pri so n s , J . Ray Ormo n d , in hi s off i c i a l capac i ty as 

Warden o f the Hono l u l u Federal Dete n tion Ce n ter , and Florence T . 

Nakak un i , in her official capacity as United States Attorney for 

t he Di str ic t of Hawa i ' i (co ll ec t i ve l y " Defe n da nts ") fi l e d 

Defe n da n ts ' Mot ion for Judgme nt on t he P l eadings, or in t he 

Alter n ative , Summary J u dgment ("Motion") . [Dkt . no . 20 . ] On 

Augu st 28 , 2015 , Plaintiffs Malia Arciero , 1 Alan Mapu at u li , 

Gi l bert Med in a , a n d Gary Vic t or Dub in (co ll ec t i ve l y "Pl a in t iff s ") 

fi l ed a memor a n dum in opposi t ion. [Dkt . no. 38 .] De fen dants 

filed a reply on September 3 , 2 01 5 . [Dkt . no . 4 0 .] This matter 

1 On Augus t 13, 2 01 5 , this Cou rt approved the parties ' 
St i pu l at ion t o Di smis s P l a in t iff Ma l i a Arciero as a Party t o th i s 
Ac t ion, d i s mi ss in g P l a in t iff Arciero's c l a im s . [Dkt . no. 25 .] 
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came on for he ar ing on Sep t ember 1 5, 20 1 5 . Af t er carefu l 

consideration of the Motion , supporting and opposing memoranda, 

arg u ments of co un sel , and relevant le g al a u thority , Defe ndants' 

Mot ion i s HEREBY GRANTED for t he reasons set for t h be l ow . 

BACKGROUND 

In 2005 , the Bu rea u of Prisons ("BOP") started a 

project called Tr u st Fun d Li mited Inmate Computer System 

( "T RULI NCS" ) , t h at a ll ows inm ates to communi cate wi t h t he pub l i c 

v i a emai l. [Mot ion , Dee l. of Kat h l een D. Je n k in s , Chief, Trust 

Fun d Branch (" Je nkins Deel . ") at 'l['l[ 2 - 3 . 2
) Emails from TRULINCS 

can on ly be retrieved thr ough a pr og ram called " Co rrLinks . " 

at 'JI 2 . l Since 20 1 0, every t ime a n inm ate use s TRULI NCS, he or 

s he i s met wi t h t he "T RULI NCS I nmate Acknow l edgmen t " page 

(" Inmate Acknowled gment ") . [ Id . at 'l[ 6 , Exh . A . ) The first two 

paragraphs of the Inmate Acknowledgment inform the u ser , in 

re l evan t part : 

Warning : Thi s compu t er system i s t he 
property of t he Uni t ed States 
Depart ment of J u stice . The 
Department may monitor any 
activity on the system and 
search and retrieve any 
inf ormat ion stored wi t hin t h e 
system . By access in g a n d 
u s in g t hi s comp u t er, I am 
co n sent in g t o s u c h moni to ring 
and information retrieval for 

2 Kathleen D . Je nkins is the Chief of the Tr ust Fun d Branch 
o f the Administrati on Di vision o f BOP . The Tr us t Fun d Branch 
" imp l emen ts and manages " TRULI NCS . [Jenk in s Dee l. at '.I[ l.] 
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Re spons i b i l i t y : 

l aw enforcemen t a n d ot her 
purposes . I h ave n o 
ex pectat ion of pr i vacy as to 
any commun ication on or 
information stored within the 
system . 

I mus t ab i de by a ll t erms 
prescr i bed in Bu reau of 
P r i so n s ' po l i cy regard in g my 
use of TRULI NCS a n d e l ec tr onic 
messaging systems , which I 
acknowled g e having read and 
un derstood . I un derstand and 
consent to having my 
e l e ctro ni c messages a n d system 
act i v i ty moni t ored, read , and 
reta ine d by aut horize d 
p ersonne l. I un dersta n d a n d 
consent that this provision 
applies to electr on ic messages 
both to and from my attorney 
or other le g al representative , 
a n d t h at suc h e l ec tro ni c 
messages wi ll n ot be tr ea t ed 
as pr i v i l eged commu ni cat ion s , 
a n d t h at I h ave a l t erna t i ve 
methods of cond u ctin g 
privile g ed le g al 
communication . 

[I d ., Exh . A .] An inm ate mus t c l i ck " I Accept " t o ge t past th i s 

screen and g ain access to TRULINCS . [Id . at '.![ 9 . J 

Similar to TRULINCS , CorrLinks req u ires u sers to a g ree 

to Terms and Conditions of Service ("Terms and Conditions "). 

[I d . at '.![ 1 0, Exh. B .] Th e Terms a n d Condi t ion s state t h at t he 

pro g ram " is a way for family and friends to commun icate with 

their l ov ed ones incarcerated in prison . " 

I n a sect ion t i t l ed "Moni t or in g ," states : 

3 

[ Id ., Exh . B . at l .] 
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Cor r Lin ks serv i ce s t aff may access co n t en t o n t he 
serv i ce , in c l uding any messages sen t or rece i ved 
v i a t he serv i ce . All inf orma t i on and con t en t 
abo u t messages sent and received u sin g Corr Links 
are accessible for review and/or download by 
Ag ency or their assi gn ees responsible for the 
partic u lar inmate . By us in g Corr Links services 
you are a t l eas t eigh t een years o l d , and express l y 
agree t o t he moni t or in g a n d rev ie w of a ll messages 
se nt a n d rece i ved v i a t hi s serv i ce by CorrL in ks 
s t aff , and t he app l i cab l e correct i ona l age ncy and 
its staff , contractors , and a gents . 

[Id . at 2 . ] 

I nma t es may o n l y correspo n d wi t h approved co nt acts . 

[Jenk in s Dee l. a t i 11.] Once approved, con t ac t s are no t ifie d 

that , "[ b]y approving electr on ic correspondence with federal 

prisoners , you consent to have the Bu rea u of Prisons staff 

moni t or t he co nt en t of a ll e l ec t ro ni c messages exc h a nged ." [I d . 

a t ii 13- 14 , Exh . C .] Fin a ll y , every t ime an approved co n t ac t 

reads an email in Corr Links , text below the inmate ' s messa g e 

reminds the reader that , "[ b]y u tilizin g Corr Links to send or 

receive messages you co n sen t t o h ave Bureau of Pr i sons s t aff 

moni t or t he in forma t i o n a l co nt e n t of a ll e l ec t ro ni c messages 

exchan g ed and to comply with all Pro g ram r u les and proced u res . " 

[Id . at i 15 , Exh . D. ] 

The Comp l a in t a ll eges t h at P l a in t i ff Dub in d i scovered 

t he "e avesdropp in g " a few weeks before fi l in g t he Compl a in t , and 

Plaintiffs Mapu at u li and Medina were never aware of BOP's policy 

before Plaintiff Du bin bro ug ht it to their attention . [Verified 

Comp l a in t for I n j unc t i ve a n d Ot h er Re l i ef Pu rsua n t t o t h e S i xt h 

4 
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Amendmen t to t he Uni t ed States Cons t i t ut i on ("Comp l a in t "), fi l ed 

11/10/14 (dkt . no . 1) , at 11 23 - 24 . ] Plaintiffs ar gu e that BOP' s 

electronic correspondence policies violate the Sixth Amendment of 

t he Uni t ed States Co n st i t u t i o n, a n d seek " a t emporary restra i n in g 

order , a p re l imin ary in j un ct i on, a nd a perma ne n t in j un ct i on 

pr oh ibitin g" Defe ndants fr om " readi ng and re viewing" their 

electronic correspondence (" Coun t I " ) . [Complaint at 11 31 - 3lb . ] 

P l a in t i ffs a l so assert t h at t he emai l moni tor in g po l i cy amounts 

to prosecutor i a l misconduc t a nd a de ni a l of effec t i ve ass i stance 

of co un sel . [Id . at 1 34 . ] They seek the dismissal of 

Plaintiffs Mapu at u li and Medina ' s criminal cases , as well as the 

d i smi ssa l of a ll cr i min a l cases aga in st Federa l Dete nt i on Center 

(" FDC" ) inm ates wh o h ave commu ni cated wi t h t h e i r cou n se l v i a 

email (" Coun t II ") . [Id . ] Plaintiffs ar gu e this dismissal 

sho u ld be a u tomatic as " a matter of ri g ht " or , alternatively , " a 

matt er of d i scret i on , " wi t h t he co u rt i ss uin g a n order to show 

cause requiring Defe nda n ts to prove t h at no "in vas ion of the 

att o rney - client privilege " occ u rred . [Id . at 1~ 34a - 34b . ] 

Plaintiffs ar gu e that any discretionary dismissal 

sho u ld apply to FDC inmates whose email correspondence with their 

attorneys was "re ad and rev ie wed " by Defe n da n ts , and who h ave 

a l ready been co nv i cted . [I d . at 1 34c . ] Plaintiffs seek 

attorneys ' fees and co u rt costs related to both co un ts . [ Id . at 

~~ 32 , 35 .] 

5 



Case 1:14-cv-00506-LEK-BMK Document 43 Filed 09/30/15 Page 6 of 21 PagelD #: 411 

Defe n da n ts argue t h at t he y are en t i t l ed to j udgmen t on 

the pleadin gs, or in the alternative , summary j ud gment because : 

(a) " Plaintiffs ' claims are barred by Heck v . Humph re y," 512 U. S . 

477 (1 994) ; (b) P l a in t iffs' Six t h Amendmen t righ ts we re n ot 

v io l ated ; (c) P l a in t iff s Mapua t u l i a n d Medina d i d n ot exhaus t 

their administrative remedies as req u ired by the Prison 

Liti g ation Reform Act (" PLRA"); and (d) Plaintiff Dubin does not 

h ave " sta n d in g to br in g a Six t h Amendmen t c l a im o n hi s own 

b eh a l f . " [Mem. in Supp . of Mot ion at 2 .] 

DISCUSSION 

I. Heck v. Humphrey 

Pl a in t iff s ' c l a im s are barred by Heck v . Hump h rey , as 

" a j u dgme nt in favor of [P l a in t iff s ] wou l d ne cessar i l y imp l y t he 

invalidity o f [their] convicti on o r sentence . " See 512 U. S . at 

487 . Plaintiffs ar gu e that Heck does not apply in the instant 

case because t he y are federa l inm ates , t h ey seek o n l y dec l aratory 

a n d in j un ct i ve re l ief, and t he y are c ha ll enging a v io l at i on of 

the Sixth Amendment . [Mem. in Opp . at 1 4- 15 .] Each of these 

arg uments fail as a matte r of law . 

On June 9 , 20 15 , P l a in t iff Map u at u l i was found gu i l ty 

in t hi s d i str i ct of t h ree cou n ts re l ated to drug t rafficking . 

[Uni ted States v . Mapu at u li , CR 12 - 01301 DKW, Verdict Form as to 

Coun ts 1- 3 of the Indictment , filed 1/30/15 (dkt . no . 274) . ] 

Pl a in t i ff Mapua t u li' s case i s c ur rent l y on appea l. See i d ., 

6 
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Not i ce of Appea l , fi l ed 6/ 15/ 15 (dk t . no . 298) . The t ria l in 

Plaintiff Medina 's criminal case is scheduled to be g in on 

November 3 , 2015 . [United States v . Medina , CR 13 - 01039 HG, 

Minu t es : Con t inue d Hear ing on Def . ' s Mot ion t o Suppress (ECF No . 

61 ), fi l ed 4/ 13/ 15 (dk t . no . 100) at 2 . J 

held that : 

In Heck v . Humph re y , the United States Sup reme Cou rt 

[I] n order t o recover damages for a ll eged l y 
un co n st i t u t ion a l co nv i ct ion or impr i so nmen t , or 
for o t her harm caused by act ion s whose 
un l awfu l ness wou l d render a co nv i ct ion or sen t ence 
invalid , a [42 U. S . C . ] § 1983 plaintiff must prove 
that the conviction or sentence has been reversed 
on direct appeal , exp ung ed by exec u tive o rder , 
declared invalid by a sta te trib un al a u thorized t o 
make s uch determ in at ion, or ca ll ed in t o que st ion 
by a federa l cour t ' s i ss ua nce of a wr i t of habeas 
corpus , 28 U.S . C . § 2254 . A c l a im for damages 
bear in g t hat re l at ion s hi p t o a conv i ct ion or 
sentence that has not been so invalidated is not 
cognizab l e un der§ 1983 . Thu s , when a state 
pr i so ner seeks damages in a§ 1983 su i t , t he 
d i str i ct court mus t co n s i der whe t he r a j udgmen t in 
fav o r of the plaintiff would necessa rily imply the 
invalidity of his convic ti on o r sentence ; if it 
would, the complaint must be dismissed un less the 
plaintiff can demonstrate that the conviction or 
se n t ence has a l ready bee n in va l i dated . 

512 U. S . at 486-87 (emp has i s in Heck) (foo t no t e omi tt ed) I n 

Heck , the Supreme Court intended to " deny the existence of a 

cause of action n where the case would un dermine a valid 

co nv i ct ion . I d . at 489 . 

The Su pr eme Court subseq uen t l y he l d t hat Heck app lie s 

equally t o monetary j udgment , as well as declaratory a nd 

7 
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in j unc t i ve re l ief : 

[A] state prisoner 's §1983 act ion i s barred 
(absent prior invalidation) - no matter the relief 
so ugh t (damages or equi tab l e re l ief), no matt er 
t he ta rge t of t he pr i so ne r ' s su i t ( state co nduct 
l eading to co nv i ct i on or in t erna l pr i so n 
proceed in gs) - if success in t h at act ion wou l d 
necessarily demonstrate the invalidity of 
conf inemen t or i ts du rat i on . 

Wil k in so n v . Dotso n, 544 U. S . 74 , 81- 82 (2005) (emphasis i n 

Wilkinson) . The Ni nth Circ u it concl u ded that Dotson " erases any 

do ubt that Heck applies both to actions for money dama ges and to 

t hose , l i ke t hi s one , for in j un ct i v e re l ief ." Osbor ne v . Di st . 

Attor ney' s Off i ce for Thi rd Jud i c i a l Di st . , 423 F. 3d 1050, 1053 

(9th Cir . 2 005) . 

The instant case is bro ugh t purs uant to neithe r§ 1983 

nor i ts co un t erpar t for federa l off i c i a l s , Bi ve n s v . S ix Unknown 

Named Agen ts of Fe d . Bure a u of Narcot i cs , 403 U. S . 388 (197 1 ) 

Plaintiffs seek inj un ctive relief un der for a constit u tional 

violation . See , e . g ., Bollin g v . Sharpe , 347 U. S . 497 , 498 

(1954) . Nevert he l ess , t he Heck bar c l ear l y app li es t o 

a ll ega t i on s of v i o l at i on s of t he Six t h Amendmen t . See , e . g ., 

Valdez v . Rosenba um, 302 F . 3d 1039, 10 43 , 10 49 (9th Cir . 2002 ) 

( findin g that , where a federal detainee challen ged the 

requiremen t t hat he obta in p ermission to ca ll co un se l in a state 

pretr i a l faci l i ty in Al aska (as t he resu l t of a n arrangement 

between the federal o fficials and the state) as a violation of 

the Sixth Amendment , his claim was "no t cognizable un der Heck v . 

8 
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Humphrey " because i t " wou l d necessari l y i mpl y t he in va l i d i ty of 

Valdez ' s s ubseq uent conviction " ( some citations omitted) (citin g 

Heck , 512 U. S . at 486 - 87 , 114 S . Ct . 2364)) ; see also Trimble v . 

Ci ty of Santa Rosa , 49 F . 3d 583 , 585 (9 t h Ci r . 1 995) ( " Be cause 

Tr imb l e's F i ft h a n d S ix t h Amendmen t a ll ega t i on s ne cessar i l y i mpl y 

the invalidity o f his c onv iction and beca u se he did not sh ow that 

his conviction has been invalidated , Trimble ' s Fifth and Sixth 

Amendmen t c l a im s h ave n ot accrued at t hi s t ime ." (ci tat i on 

omi tt ed)) . S imi l ar l y , t hi s Cour t has found t h at Heck bars a 

constit u tional challen g e to restricti ons placed on a pretrial 

inmate ' s phone calls with his att o r ney " beca u se a successful 

ru l in g on [t h e ] c l a i m wou l d n ecessar i l y im p l y t he in va l i d i ty of 

P l a in t i ff ' s o n go in g cr imin a l proc eedings ." Adk ins v . Shinn, 

Civil No . 14 - 001 56 LEK/KSC , 2014 WL 2738531 , at *7 (D. Hawai'i 

J un e 16 , 2 01 4 ) (citation omitted) . 

At t he he ar in g , Pl a in t iff s represe n t e d t h at t he y wer e 

n ot seek in g to reverse a cr imin a l co n v i ct i on , but t hi s i s 

contradicted by their own Complaint : " Arciero , Mapu at u li , and 

Medina and all criminal defendants bein g federally prosec u ted in 

t hi s Di str i ct at t he t ime of t he f i l in g of t hi s Comp l a in t . 

are en t i t l ed to h ave t hei r cr imin a l cases he reby d i smi ssed based 

on prosecutorial miscond u ct . " [Complaint at 1 34 . ] This Court 

FINDS that there are no genuine iss u es o f material fact and 

CONCLUDES t h at Defendants are en t i t l ed to j udgmen t as a matt er of 

9 
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l aw as t o bot h co un ts beca u se t he c l a im s are barred by Heck . See 

Fed . R . Civ . P . 56(a) . 

Altho ugh these r u lin gs are sufficient g ro un ds to g rant 

Def en dants ' Mot ion, for t he sake of comp l e t eness, t hi s Cour t wi ll 

address t he ot her i ssues raised in t he Mot ion . 

II. Attorney-Client Privilege 

This Co u rt also concl u des that Plaintiffs' claims fail 

beca us e they have waived the attorney - client privile ge by 

c hoo sing t o use TRULI NCS and CorrLinks . I nforma t ion is covered 

by the attorney - client privile g e if it meets an ei gh t - part test : 

(1) Where le g al advice of any kind is sought 
(2) from a professional legal adviser in his 
capaci ty as such, (3) t he commun i cat ion s re l at in g 
t o t h at purpose , (4) made in confidence (5) by t he 
c l ien t , ( 6) are at hi s ins ta n ce permane n t l y 
protected (7) from d i sc l osure by him se l f or by t he 
legal adviser , ( 8) un less the protection be 
waived . 

Uni t ed Stat es v . Rueh l e, 583 F. 3d 600 , 607 (9 t h Cir . 2009) 

(ci tat ions omi tt ed). "[T]h e party assert in g attor ne y - c l ien t 

privile g e has the b u rden of establishin g the relationship and the 

privileged nature of the communication . " United States v . Ba ue r , 

1 32 F. 3d 504, 507 (9 t h Cir . 1997) (ci tat ion omi tted ) . 

Thi s Cour t tak es ser iou s l y t he fact t hat, in cr imin a l 

cases , the ability of a defendant to " communicate candidly and 

confidentially with his lawyer is essential to his defense . " 

Nordstrom v . Ryan , 762 F. 3d 903 , 91 0 (9 t h Cir. 20 1 4) . Pl a in t iff 

10 
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Du b in exp l a in s t h a t " when a tt orney - c l ien t matt ers were in c l uded 

in my emails I p u t vario u s ' attorney - client privile g ed and 

protected confidential commun ication ' notices on the s ubject 

l ine ." 

'.!I 7 . l 

[Mem. in Opp . , Dee l. Gary Vic t or Dub in ( " Dub in Dee l. ") a t 

Fur t herm ore , Pl a in t i ffs argue t h a t t he TRULI NCS I nma t e 

Ackn o wledgment 3 is " inconspicio u s , is printed in very small type , 

is b u ried within voluminous additional information , and is 

con t ro ll ed mere l y by t wo bo tt om bu tt ons l abe l ed ' I accep t ' and ' I 

do no t accep t ,' se l ec t ion of t he l a tt er deny in g use of t he pr i son 

email system entirely for any p u rpose . " [Id . at '.![ 25 . ] 

Similarly , Plaintiffs contend that the Corr Links Terms and 

Co n d i t i o n s are " of a genera l na t ure, [are ] even l ess consp i cuous , 

[do ] n o t def ine ' Agency,' n owhere men t i on [] t he a tt orney - c l ie n t 

privilege , and [are] not repeated when an attorney s u bsequently 

accesses the system . " [Id . at '.![ 26 . ] 

The record does no t suppor t t he se c h arac t eriza t i ons . 

As no t ed above and prov i ded t o t hi s Cour t by Defenda n t s, t he 

Inmate Acknowledgment : consists of only three sections; warns 

inmates in the first para g raph that thei r communications are 

be in g monitored; informs t he inm a t e t ha t even correspo nde n ce wi t h 

hi s or her a tt orney wi ll no t be t rea t ed as pr i v i l eged; a n d mus t 

3 Plaintiffs at t ribute t his notice to the " prison email 
system known as Corr Links bein g used at the Honolul u FDC . " 
[Complaint at '.![ 25 . ] It is clear to the Co u rt that Plaintiffs 
are referencing the Inmate Ackn owledgment from TRULI NCS . Compare 
i d . , wi t h Jenk in s Dee l. , Exh. A. 

11 
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be accepted by a n inm ate each time he or s he uses TRULI NCS. 4 

[Jenk in s Dee l. , Exh . A.] Fur t he rmore, CorrLinks users rece i ve a 

letter when they are added to an inmate ' s contact list , and the 

l e tt er informs t he recipien t t hat a ny communi cat ion wi t h an 

inm ate wi ll be moni t ored; [ i d . , Exh . C; ] t he tw o-pa ge Te rms and 

Conditions include a section titled " Monitoring " ; [id . , Exh . B; 

Dubin Deel . , Exh . 7 ;] and each and every time a person gets an 

emai l from a n inm ate , a d i sc l a ime r at t he bottom of t he screen 

reminds t hat person t hat t he y have consented to BOP moni t oring 

[Je nkins Deel ., Exh . DJ . Contrary to Plaintiffs ' assertion , see 

Complaint at 1 26 , the term " Agency " is defined as " correctional 

agenc ie s " in t he second paragrap h of t he Terms and Condi t i ons . 

[Je nk in s Dee l. , Exh . B .] P l a in t iff Dub in, a l i ce n sed attorney in 

the State of Hawai'i , does not disp u te that he agreed to these 

Terms and Conditions and u sed this interface when readin g mail 

from hi s c l ien ts at FDC. 

I t i s wort h no t in g t hat t he re are ot her ava i l ab l e forms 

of confidential communication at FDC. BOP's confidential mail 

4 Plaintiff Medina asserts that he " did not waive any rights 
in order t o use t he Corr l in ks [ s i c ] system . " [Subm i ss ion of 
Or i g in a l Signe d Dee l. of Gi l bert Medina ("Medina Dee l. "), fi l ed 
9/ 14/ 15 (dk t . no . 41 ), at 1 5 .] I t i s c l ear to t he Court t ha t 
P l a in t iff Medina i s referencing TRULI NCS, as he i s a n FDC inm ate . 
See id . at 1 3 . This declaration directly contradicts Plantiffs' 
Complaint , see Complaint at 1 25 , and memorandum in opposition . 
See Mem. in Opp . at 12, 18 . Fu rthermore , former Plaintiff 
Arciero sent Plaintiff Dubin a handwritten copy of the Inmate 
Acknow l edgmen t . [I d ., Exh . 6 . ] 

12 
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system a ll ows inm ates to " p l ace appropr i ate l y marked outgoing 

special mail in the appropriate depository ," and the mail "w ill 

only be opened for ca us e . " [Motion , Deel . of Melissa Harris 

Arno l d , Case Managemen t Coordina t or ("A r n o l d Dee l. ") at 1 3 . 5
) 

" [P ] roper l y marked spec i a l mai l ," s u c h as co nfi de n t i a l mai l from 

an inmate 's att o rney , "wi ll be l ogg ed and hand delivered t o the 

inmate by Unit Team staff , who will then open the item in the 

prese n ce of t he inm ate a n d in spect for co n traba n d , but wi ll no t 

read t he conte n t of t he commu ni cat ion." I nma t es may a l so 

" send a req u est to their un it team " for a confidential phone 

conversati on, which will not be " a u ditorily monitored by BOP ." 

[I d . at 1 4 .] I nmates represe n t ed by a F edera l Pu b l i c Defender 

"h ave a n unmoni to red p h o ne in t he h ous in g uni t ." [I d . ) Fi na ll y , 

inmates may have confidential , in - person meetings with their 

attorneys . [ Id . at 1 5 .] Attorneys may meet with their clients 

seve n days a week from 6 : 30 a . m. to 8 : 00 p . m, a n d do no t need a n 

appo in t men t . [I d . l 

The cases that Plaintiffs cite t o support their 

positions are un convi n cin g . In the Complaint and at the hearing, 

P l a in t iff s repea t ed l y referred to Uni t ed Stat es v . Ahmed, 1 4- CR-

00277 (DLI ) , a cr imin a l case in t he East ern Di str i ct of Ne w York 

where the district j u d g e r u led that United States Attorneys in 

5 Melissa Harris Ar nol d is the Case Mana g ement Co o rdi n ator 
and the Administrative Remedy Coo rdinat o r at FDC . [Arnold Deel . 
at i 1. l 
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t he case cou l d not read emai l s betwee n defense co un se l t he and 

defendant . [Complaint at 11 19 - 21 ; Dubin Deel ., Exhs . 2 - 5 . 6
) 

However, as Plaintiffs themselves point out, another district 

j udge in t he Eastern Di str i ct of Ne w York has stated : 

Whi l e t he Cour t may no t agree wi t h t he pos i t ion of 
t he Uni t ed Stat es Att orney's Off i ce t o rev ie w n on
pr ivi l eged emai l commun i cat ion s between inm ates 
and their attorneys communicated over a monito red 
system , the Co u rt has no le gal basis to find that 
the f un damental ri gh t of access to effective 
assistance of co uns el established in Gideon v . 
Wainwrigh t , 372 U. S . 335 , 83 S . Ct . 792, 9 L . Ed . 
2d 799 ( 1963) , is comprom i sed by t he review of 
commu ni cat ion t hat bot h Defendant and hi s counse l 
knew to be monitored and th u s not privile g ed . 

United States v . Walia , No . 14 - CR- 2 13 (MKB), 2014 WL 3734522 , at 

*1 6 (E. D. N. Y. Ju l y 25, 20 1 4) . The on l y o t he r cour t t o ru l e on 

t he va l i d i ty of BOP' s moni tor in g of e l ec tro nic correspo n dence 

reached the same concl us ion . See F . T . C . v . Nat ' l Ur ological 

Grp ., Inc ., Civil Action No . 1 : 04- CV- 3294 - CAP, 2012 WL 171621, at 

* 1 (N . D. Ga . Ja n. 20, 20 12) (" [The defe ndant ' s ) co n st i t ut ion a l 

righ ts were no t v io l ated because he co n sented t o t he mon i t oring 

and th us had no reas on able expectati on o f privacy ." ). 

This Co u rt sha res many of the same concerns as 

P l a in t iff s a n d t he Easter n Di str i ct of New York in Wal i a . Emai l 

i s t he pr im ary a n d preferred met ho d of communica t ion in t he l ega l 

profession , and has been for decades . Treatin g email attorney 

commun ications differently from attorney communications mailed 

6 Exhibits 2 - 5 are from Ahmed . 
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t hr oug h t he post " sna i l ma i l n makes no se n se . I t i s a 

distinction without ca u se . That BOP cannot implement , or simply 

has not implemented , proced u res to allow privile g ed attorney -

c l ien t emai l commu ni ca t ion i s t roub l in g , t o say t he l eas t . Th i s, 

h owever , does n o t c h a n ge t he fac t t h a t , he re , P l a in t i ffs h ave 

waived the attorney - client privile g e . This co u r t FI NDS that 

there are no g en u ine iss u es of material fact and CONCLUDES that 

Defe n da n t s are en t i t l ed t o j udgemen t as a matt er of l aw as t o 

bo t h cou n t s . 

III. Exhaustion Under the PLRA 

Under the PLRA, "[n]o acti on shall be br oug ht with 

respec t t o pr i so n co n d i t i ons under sec t i on 1 983 of t hi s t i t l e, or 

a n y ot her Federa l l aw , by a pr i so n co n f ine d in a n y j a i l , pr i son , 

o r other correctional facility un til such administ r ative remedies 

as are available are exha u sted . n 42 U. S . C . § 1997e . In Woodford 

v . Ngo , where t he Supreme Cour t he l d t h a t t he PLRA requ i res 

" proper exhaus t i on , n i t ex p l a ine d t h a t t he s t a t u t e , 

[G]ives prisoners an effective incentive to make 
f u ll u se of the prison grievance p r o cess and 
accordingly p r ovides p r isons with a fai r 
opportunity to correct their own errors . 
Pr oper ex h aus t i o n reduces t h e q u a nt i t y of pr i so n er 
s ui t s beca u se some pr i so n ers are s u ccessf u l in t he 
adm ini s t ra t i ve process , a n d o t he rs are pers u aded 
by t he proceed in gs no t t o f i l e an ac t i on in 
federal co u rt . Finally , proper exha u stion 
improves the q u ality of those prisoner s u its that 
are event u ally filed beca u se proper exha u stion 
o ften results in the creation o f a n administrative 
record t h a t i s he l pf u l t o t he co u r t . When a 
gr ie va n ce i s fi l ed s h or t l y af t er t he even t g i v in g 
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rise to t he gr ie vance , wi t nesses ca n be i de n t ifie d 
and quest i oned whi l e memories are st i ll fresh, and 
evidence can be gat here d and pr eserved . 

548 U . S . 81 , 93 , 94 - 95 (2006) (footnote omitted) . 

Thi s d i str i ct court h as observ e d : 

"T he Pri son Li t i gat ion Reform Ac t [ ' PLRA' ] 
requires t h at a p risoner exhaus t ava i l ab l e 
adm ini strat i ve remed ie s before br in g in g a federa l 
action concernin g prison conditions ." Griffi n v . 
Aroaio, 557 F . 3d 111 7 , 111 9 (9 t h Cir . 2009) 
(ci t in g 42 U. S . C . § 1 99 7e( a)) ; Brown v . Va l off, 
422 F . 3d 926 , 934 (9th Cir . 2005) (quoting Porter 
v . Nuss l e, 534 U. S . 5 1 6 , 525 n . 4 , 122 S . Ct . 983 , 
1 52 L . Ed . 2d 12 (2002)) . " '[T] he PLRA' s 
exha u stion req u irement applies to all inmate s u its 
abo u t prison life , whether they involve g eneral 
circ umstances or partic u lar episodes , and whether 
t he y a ll ege excessive force or some ot he r wrong . ' " 
Bennett v . Kin g, 293 F . 3d 1096, 1098 (9th Cir . 
2002) (q uo tin g Porter , 534 U . S . at 532) . 
Exhaustion is mandatory, and "un exha u sted claims 
cannot be bro ug ht in co u rt . " J ones v . Bock , 549 
U. S . 199, 2 11, 127 S . Ct . 910 , 166 L . Ed . 2d 798 
(2007) ; McKinne y v . Care y, 311 F . 3d 1198, 1199 
( 9th Cir . 2 0 02) (per c u riam) . Even if the 

pr i so ner seeks mone tary or ot her re l i ef t h at i s 
unavai l ab l e t h roug h t he gr ie va n ce system in 
quest i o n, t he pr i so ne r mus t st i ll exhaus t a ll 
ava i l ab l e adm ini strat i ve remed ie s . See Boo t h v . 
Churner, 532 U. S . 73 1, 74 1 , 12 1 S . Ct . 1 8 1 9 , 1 49 
L . Ed . 2d 958 (200 1 ) . 

Beni t ez v . Uni t ed States , Civ. No . 1 3- 00668 SOM/RLP, 20 1 4 WL 

2881452 , at *1 (D . Hawai'i J un e 24 , 2014) (alterations in 

Benitez) The definition of "prison conditions " in the PLRA has 

been " broad l y construed " : 

Our court a n d ot h ers h ave t rea ted var i ous pr i soner 
claims as challenges to pris on conditions 
req u iring exha us tion , ra nging from claims of 
harassment by prison o ffi cials, Bennett v . Kin g, 
293 F . 3d 1096 (9th Cir . 2002) , to complaints about 
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t he ava i l ab i l i ty of Spanish l anguage in t er pr e t ers, 
Cas ta no v . Neb . Dep ' t of Corr ., 20 1 F . 3d 1023 (8 t h 
Cir . 2000) . See a l so Prei ser v . Rodriguez, 4 11 
U. S . 475 , 49 8- 99 , 93 S . Ct . 1827, 36 L . Ed . 2d 439 
( 1983) (characterizing the confiscation of 

prisoner ' s legal mate rial s as a "con dition[ ] 
of . . pris on life "); Gibson v . Goo rd , 280 F . 3d 
22 1 (2d Ci r . 2002) (re quiring exhaus t ion for a 
c h a ll enge t o acc umu l at ion of wat er in ce ll and 
ex pos ure t o seco n d - ha n d smoke) ; Hartsf ie l d v . 
Vidor , 199 F . 3d 305 (6th Cir . 1999) (holding an 
alle g ation that prison of ficial s violated the 
prisoner ' s equal protection rights by treatin g him 
more ro ugh ly than they treated a white inmate was 
one concerning a prison condition) . In li gh t of 
t he broad in t er p re tat ion of t he t erm, we conc l ude 
t h at Ro l es' c l a im [- t h at t he se i zure of magazines 
in a pr i vate correct ion a l faci l i ty v io l ated t he 
Co n st i t u t ion and I da ho l aw - ] i s one concern in g a 
prison condition that is properly subject to 
§ 1997 ( e) (a) 's exha us tion req u irement . 

Ro l es v . Maddox, 439 F . 3d 1016, 1018 ( 9th Cir . 2006) ( some 

alterations in Roles) ( footnote omitted) . 

BOP h as a deta i l ed adm ini strat i ve appea l process 

t hrou g h whi c h inm ates may express gr ie va n ces . Thi s pr ocess 

req u ires an inmate to see k "info r mal re solution of their conce r n 

thro ugh their un it team" before startin g the formal , three - level 

p rocess . [Arno l d Dee l. at i 7 .] I f t he pa r t ie s ca nn ot reach an 

inform a l reso l u t ion , t he firs t l eve l of t he forma l pr ocess 

req u ires an inmate to file a " Req u est for Administrative Remedy " 

f o rm with their cor re ctional facility . If the inmate 's 

re q ues t i s den i ed , t he second l eve l re q uires a n inm ate t o fi l e a 

" Re g i o n a l Adminis t r at ive Reme dy App e a l " wi t h t he re l evant BOP 

Regional Office - in this case , t he BOP Western Regional Office 
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in Stockton , Ca l i forn i a . I f t he Re g i o n a l Off i ce den ie s 

the inmate ' s appeal , the third level req u ires the inmate to file 

a " Central Office Administrative Remedy Appeal " form with the 

Off i ce of t he Genera l Cou n s e l. [I d .] BOP l ogs a ll 

adm ini strat i ve gr ie va n ces , in c l uding a ll appea l s , in a program 

called SENTRY. [ Id . at 1 9 . ] Defe ndants rep o rt that , acc o rdin g 

to SENTRY, Plaintiffs Mapu at u li and Medina have not filed any 

adm ini strat i ve gr ie va n ces . [I d . at i1 11 - 12 ; Exhs . F , G 

(screensho ts of t he SENTRY database for P l a in t iff s Mapua t u l i and 

Medina , showin g that Plaintiffs have not filed any administrative 

g rievances) . ] 

Whi l e P l a in t i ffs assert t h at " t hei r c l a im s go n ot t o 

co n d i t i o n s of co n f inemen t [but ] to a n in vas i o n of t hei r attorney 

client ri g hts ," [Mem. in Opp . at 20 ,] BOP' s electronic 

commun ication policy is clearly a prison condition . Pu rs u ant to 

t he PLRA, Pl a in t iff s Mapua t u l i a n d Medina mu st exhaus t 

adm ini strat i ve remed i es before br in g in g an act ion in federa l 

co u rt . It is un disp u ted that Plaintiffs Mapu at u li and Medina 

have not exha u sted administrative remedies . This co u rt FINDS 

t h at t here are n o ge nuin e i ssues of mat eria l fac t a n d CONCLUDES 

t h at Defe n da n ts are en t i t l ed to j u dgme nt as a matt er of l aw as to 

both co u nts . 
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V. Plaintiff Dubin ' s Standing 

Fin a ll y , t hi s Cour t no t es t hat P l a in t iffs assert t ha t 

BOP's electronic commun ication policies violate Plaintiff Dubin ' s 

attorney work product pr i v i l ege . [Comp l a in t at i 28a .] I n 

Hic kman v . Tay l or, t he Su pr eme Court observed t ha t , " i t i s 

essential that a lawyer work with a certain degree of privacy ," 

that is " reflected , of co u rse , in interviews, statements, 

memoranda, correspo n de n ce , br iefs, men ta l impress ion s , persona l 

be l ief s, and count l ess o t he r ta ngib l e and in ta ngib l e ways . " 329 

U. S . 495 , 510 - 11 ( 1947) . However , 

[T]h e Supreme Cou rt developed the work prod u ct 
doctrine to shield counsel's private memora n da 
from t he l i bera l d i scovery perm i tt ed by t he 
Federa l Ru l es of Civi l Procedure . The Court 
grounded t he doctr ine no t in t he Con st i t ut ion, but 
on t he ass umptio n t hat t he drafters of t he Fe dera l 
Ru les did not seek to alter " the histo rical and 
the necessary way in which lawyers act within the 
framework of our system of jurispr udence to 
promote j u stice and to protect their clients ' 
in t eres ts . " Hi ckma n, 329 U. S . at 5 11. 

Varghese v . Uribe , 736 F . 3d 81 7 , 826 (9 t h Ci r . 20 1 3) (some 

citations omitted) Th us, claims of attorney wor k prod u ct 

violations are not cognizable un der the Sixth Amendment . 

P l a in t iff Dub in a l so l acks sta n d in g t o c h a ll e n ge 

v io l at ion s of hi s c l ien ts ' S ix t h Amendmen t righ ts . I n Portman v . 

County of Santa Clara , a p ublic defender was dischar ged and filed 

suit, alleging , inter alia , that the statute that made the Santa 

Clara County Public Defe nde r an at - will position violated the 
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Si x t h Amendmen t . 995 F. 2d 898, 90 1 (9 t h Ci r . 1993) . The Nin t h 

Circ u it held that , " in order to have direct standing to claim 

that the stat u te violates the Sixth Amendment , Portman must show 

t ha t t he Six t h Amendmen t co n fers r i gh t s upon him d i rec t l y . " I d . 

a t 902 . The Nin t h Ci rcu i t not ed t ha t " [n ] o cour t . h as ever 

held that the Sixth Amendment p r o tects the r ights o f any on e other 

than criminal defendants . " Id . (citations omitted) . Plaintiff 

Dubin does not have standin g , and Defendants are entitled to 

summary j udgmen t on t hi s i ssue . 

CONCLUSION 

In accordance with the f o re go in g, Defendants ' Motion 

for Judgmen t on t he Pl eadings , or in t he Al t erna t i ve , Summary 

Judgme n t , fi l ed May 8, 20 15 , i s HEREBY GRANTED in sofar as t he 

Cou rt GRANTS summary j udgment in favor of Defendants as to 

Counts I and II . The portion of the Motion seekin g j udgment on 

t he p l eadings i s HEREBY DENI ED AS MOOT. 

There be in g no rema inin g c l a im s in t hi s case , t hi s 

Cou rt DIRECTS the Clerk ' s Office to enter final j udgment and 

close the case on October 21 , 2015, un less Plaintiffs file a 

mot ion for reconsidera t i on of t hi s Order by October 19 , 2015. 

IT I S SO ORDERED. 
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DATED AT HONOLULU, HAWAII, September 30 , 20 15 . 

/s/ Leslie E . Kobayashi 
Leslie E . Kobayashi 
United States District J udge 
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