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INTRODUCTION AND EXECUTIVE SUMMARY

The United Nations Human Rights Council (HRC) is the central United Nations
institution charged with protecting and promoting human rights globally. In response to
human rights violations in specific countries, the HRC may exercise its authority to
establish fact-finding missions and commissions of inquiry to help bring wrongdoers to
justice. As an inter-governmental body, the HRC favors cooperative arrangements with
states in which human rights violations have occurred. Nevertheless, the HRC has
acted over the objections of governments to establish human rights mechanisms. This
report examines four occasions on which the HRC has done so: when it established
successive fact-finding and investigative bodies for Burundi and for Myanmar,
respectively. To gain insight into the conditions under which the HRC will proceed to
establish fact-finding missions and commissions of inquiry without the cooperation of
the country in question, the report identifies the public explanations HRC member
states offered of their votes on the resolutions creating or extended these international
mandates. To gain insight into the consequences of creating human rights interventions
under these circumstances, the report also reviews the substantive findings and

operational challenges of each mechanism.

Like Burundi and Myanmar, the government of Sri Lanka at times has resisted U.N.
human rights interventions and has announced its intent to withdraw from the current
processes conducted under the auspices of the HRC. Thus, this analysis assists
stakeholders that seek to establish HRC mechanisms to promote accountability for
gross human rights violations over the objections of the state in question such as Sri

Lanka, or in other similar contexts.

In 2015, the HRC created the United Nations Independent Investigation on Burundi
(UNIIB), a fact-finding mission to investigate allegations of atrocities and human rights
violations in the aftermath of a 2015 failed coup d’état attempt.! The UNIIB found

evidence of gross human rights violations that may amount to crimes against



humanity.? In 2016, the HRC acted upon the recommendation in the final report
of UNIIB and created a Commission of Inquiry (COI).2 The COI is mandated
to investigate international crimes and recommend measures to hold perpetrators

accountable.4

In 2017, the HRC created the International Independent Fact-Finding Mission to
Myanmar (IIFFMM) to investigate the allegations of atrocities and human rights
violations against the Rohingya minority in Myanmar since 2012.5 The IIFFMM

found there was a reasonable basis to find that military authorities, police, and nonstate
actors had committed genocide, crimes against humanity, and war crimes.®

These violations took place against a backdrop of impunity and decades of
institutionalized oppression and persecution against the Rohingya.” In 2018, the HRC
created the Independent Investigative Mechanism for Myanmar (IIMM). The IIMM is
mandated to “collect, consolidate, preserve and analyze evidence” of the most serious

international crimes and prepare case files for future criminal proceedings.8

This analysis examines the annual votes and interactive dialogues that the HRC held
regarding the fact-finding and investigative mechanisms in Burundi and Myanmar. For
Burundi, this report analyzes five (5) annual HRC votes between 2016-2020

regarding the two consecutive mandates. For Myanmar, this report examines three (3)
annual votes between 2018-2020 the HRC held regarding the two consecutive human

rights mandates for the country.

The data suggest that the unique situation in each country shaped the HRC voting
patterns. The severity of violence and the degree to which the state directed attacks on
minority ethnic or religious communities, as was the case in Myanmar, contributes to
the HRC mandating investigative mechanisms to support criminal prosecutions. In the
case of Burundi, many African nations opposed both the fact-finding mission and the
commission of inquiry and criticized the United Nations for lack of deference to regional
efforts to address the situation. In contrast, for the votes on the Myanmar mechanisms,

there was overwhelming support, especially among Muslim-majority states and
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members of the Organization for Islamic Cooperation (OIC). States in the Global North
consistently supported the use of international human rights mechanisms to address
gross human rights violations. Approval among states in the Global South varied, with
Latin American and Caribbean countries being the most reliable. There is a core group
of four (4) to nine (9) countries that vote against country-specific mechanisms on
principle: Bolivia, China, Cuba, Iran, North Korea, the Philippines, Russia, and

Venezuela.

The fact-findings missions for Burundi and Myanmar laid the empirical and normative
groundwork for the subsequent investigative mechanisms for each country. Once
international experts determine there is a reasonable basis to conclude that
international crimes may have been committed, their recommendations to establish
investigative mechanisms prove conclusive. The HRC mandated the Burundi COIl and
the IIMM for Myanmar to gather evidence with the aim of supporting criminal
accountability, and each has engaged with the International Criminal Court (ICC), in

particular.

Burundi and Myanmar opposed the mechanisms the HRC created, and each country
denied international experts entry to conduct their work. This lack of access forced the
experts to request mandate extensions, and shaped their evidence gathering. The fact-
finding and investigative mechanisms in each country interviewed victims and
witnesses in neighboring countries. Since the Covid-19 pandemic, interviews for the
investigative mechanism in Myanmar have sought to gather evidence remotely with
some virtual contact with refugee populations. Open-source investigation techniques

have featured prominently in the work of the [IMM.

International deployment of human rights interventions is an important form of multi-
lateral engagement to end impunity and provide a measure of justice for international
crimes. Such interventions assume greater significance when the HRC acts in the face
of opposition from the government concerned, where the success of proposals to

create investigative mechanisms is uncertain. Review of HRC debates and discussion
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on the resolutions for the relevant resolutions for Burundi and Myanmar suggest that
successful draft resolutions contain several features that reflect broad, multi-
dimensional, multi-lateral engagement. Engagement of regional bodies in addressing
the human rights situation, including fact-finding, facilitation of dialogue, and efforts at
preventing further violence is important. Draft HRC resolutions establishing
mechanisms that include a role for relevant regional bodies such as receiving reports,
or naming a member to the HRC expert body, garner support. Multi-lateral cooperation
and respect for state sovereignty are strong undercurrents in debates and therefore
measures to provide governments with opportunities for dialogue and technical
assistance are well-received. Human rights interventions appear more successful when
framed to respond to humanitarian crises (as opposed to political crises), and when

interventions are time-limited, and focused on grave violence and anti-impunity.

This working paper proceeds as follows: The next section, Reflections and Lessons,
offers a summary analysis of the study data, and key observations for stakeholders
seeking to replicate the establishment of HRC mechanisms in face of opposition by the
concerned state. Then, the Methodology describes the research techniques employed.
Next, the Comparative Analysis presents the voting patterns for relevant HRC
resolutions for Burundi, Myanmar, and Sri Lanka, along with a comparison of the
development of the mandates for Burundi and Myanmar and their findings. Next, the
paper analyzes the mechanisms for Burundi and Myanmar, respectively. The voting
patterns among the regional groups comprised of countries in the Global South are
analyzed and observations from their vote statements are offered. The substantive
work and findings of the mandates are presented, and the challenges each faced are

identified. A brief Conclusion, follows.



REFLECTIONS AND LESSONS

International deployment of human rights interventions is an important form of multi-
lateral engagement to end impunity and provide a measure of justice for international
crimes. Such interventions assume greater significance when the HRC acts in the face
of opposition from the government concerned, where the success of proposals to
create investigative mechanisms is uncertain. Review of HRC debates and discussion
on the resolutions for the relevant resolutions for Burundi and Myanmar suggest that
successful draft resolutions contain several features that reflect broad, multi-
dimensional, multi-lateral engagement. Voting patterns indicate concerns unique to the
context of violence in concerned countries. So too do the mandates. This summary
analysis captures key observations on factors that contributed to successful resolutions

establishing HRC mechanisms in face of the objections of the concerned states.

A. Contextual Political Factors

Based on review of HRC debates and primary edits on the resolutions for the fact-
finding missions and investigative mechanisms for Burundi and Myanmar, the following
comprise recommendations for stakeholders proposing resolutions to establish similar
mechanisms over the objections of the state of interest. Draft resolutions that tend to
succeed include several features that reflect broad, multi-dimensional, multi-lateral

engagement:

1. Resolutions acknowledging efforts by the country® and region/regional
bodies'® to address human rights. Many states note the necessity of
acknowledging the concerned country for any steps it has taken to address its
human rights situation. Vote explanations and mandates include sections
acknowledging general “steps taken” as well as specific measures that have
been implemented.? Steps taken by regional bodies are often also included in
this acknowledgement.'3 Regional bodies are also often recognized for any

dialogue facilitation that may have taken place,'# any investigative



mechanisms or reports generated by the body,'> and any role regional bodies

may play in helping to stave off further violence in the concerned country.6

2. Mechanisms that include regional bodies within the mandate appear to garner
support.’” Regional bodies are often explicitly included in the reporting
requirements in the mandate,'® and any reports regional bodies may have
produced are often referenced.® If these reports included any
recommendations, there is often state support for including those
recommendations in the mandate as requirements for the concerned country
to implement.2° For example, states lauded the inclusion of a representative
from the African Union in the Burundi UNIIB mandate, which appeared to

increase support for the UNIIB.?

3. Discussion of regional politics or regional impacts of the situation of concern is
also often used as a way to emphasize the importance of establishing or
continuing a mechanism without explicitly shaming the concerned country.2?
States often refer to the need to maintain stability of the region and note the
impact the violence has on the rest of the region as reasons to support a
mechanism.?3 This is especially true if there is a concern of continuing
violence that may spread, at which point many countries express the

sentiment that the international community has a duty to intervene.?

4. Dialogue with the concerned country is often cited as a preferred intervention
for states not fully in support of mechanisms.?> Many states opine that
sustainable change to the human rights situation will not occur without the
support from the concerned country. These states often argue that
international intervention should aim to promote dialogue within the concerned
country to enable the government in question to take measures to address the
human rights situation.?® In the same vein, there is often a call for the
concerned country to consider accepting assistance to enhance the capacity

of domestic investigative or legal bodies,?” and for member states to support



the concerned country by providing this support.?® To that end, references to
the ICC or any other international accountability mechanism prior to an official
case being opened is often a cause for debate. In some cases, the possibility
of international accountability appears tied to reticence to support a mandate
among states that worry about overreach of mandates.?® Similarly, references
to individual sanctions are often removed from resolution drafts.30

5. Finally, the framing of the situation in the concerned country is often a point of
discussion and revision. Referring to the situation as a humanitarian crisis
rather than a political crisis appears to be more successful in gaining
support.3! Further, confining the investigation to a specific time period appears
to be more favorable than an open-ended investigation.3? If an investigation
intends to examine both past and present violence, the mandate often
references specific contemporaneous events to justify an ongoing
investigation.3 Gaining broad state support, especially in Africa and Asia,
seems to correlate with having a targeted mandate that does not suggest
indefinite intervention in the concerned country and is focused specifically on

stopping further violence, ending impunity, or both.34
B. Voting Patterns

The data suggest that the unique situation in each country shaped the HRC voting
patterns. The severity of violence and the degree to which the state directed attacks on
minority ethnic or religious communities, as was the case in Myanmar, contributes to
the HRC mandating investigative mechanisms to support criminal prosecutions. In the
case of Burundi, many African nations opposed both the fact-finding mission and the
commission of inquiry and criticized the United Nations for lack of deference to regional
efforts to address the situation. In contrast, for the votes on the Myanmar mechanisms,
there was overwhelming support, especially among Muslim-majority states and

members of the Organization for Islamic Cooperation (OIC).



The fact-findings missions for Burundi and Myanmar laid the empirical and normative
groundwork for the subsequent investigative mechanisms for each country. Once
international experts determine there is a reasonable basis to conclude that
international crimes may have been committed, their recommendations to establish
investigative mechanisms prove conclusive. The HRC mandated the Burundi COIl and
the IIMM for Myanmar gather evidence with the aim of supporting criminal
accountability and each has engaged with the International Criminal Court (ICC), in
particular. The COI recommended the ICC Office of the Prosecutor open an
investigation into Burundi, which it did. The latest renewal of the IIMM specifically
mandated it to coordinate with current proceedings at the ICC. The focus on
international criminal investigations has shaped the work of the IMM. The mechanism

conducts verification process and preserves evidence to meet international standards.

Burundi and Myanmar opposed the mechanisms the HRC created, and each country
denied international experts entry to conduct their work. This lack of access forced the
experts to request mandate extensions, and shaped their evidence gathering. The fact-
finding and investigative mechanisms in each country interviewed victims and
witnesses in neighboring countries. Since the Covid-19 pandemic, interviews for the
investigative mechanism in Myanmar have sought to gather evidence remotely with
some virtual contact with refugee populations. Open-source investigation techniques

have featured prominently in the work of the [IMM.

A comparison between Burundi and Myanmar reveals five observations in voting

patterns:

1. The countries in the Global North overwhelmingly support fact-finding and

investigative mechanisms (Figures 3 and 5).

2. The majority of countries in Latin America and the Caribbean also support

fact-finding and investigative mechanisms (Figure 4).



3. The more grave and widespread the human rights violations, the more likely
countries are to support more intrusive investigative mechanisms. For
example, the UNIIB found that “gross and systemic” human rights violations
including arbitrary deprivations of life, enforced disappearances, torture, other
forms of ill-treatment, massive arbitrary detention, and deprivation of freedoms
of expression, association and assembly occurred in Burundi.®® The experts
“could not rule out” that these violations amounted to crimes against
humanity.®¢ In the vote to establish the COI to continue investigations, the
resolution passed by nineteen (19) to seven (7) with twenty-one (21)

abstentions.3”

Similarly, the IIFFMM found evidence that genocide, ethnic cleansing, war
crimes, and crimes against humanity occurred in Myanmar.38 In the vote
establishing the IIMM, the resolution passed by thirty-five (35) to three (3) with

seven (7) abstentions.®®

4. Countries and regions may vote in solidarity with regional, ethnic, and/or
religious affiliations. In the case of Burundi, many African states abstained
noting concern that the HRC did not sufficiently defer to regional efforts to
address the situation.0 Similarly, in the case of Myanmar, many Muslim-
majority countries supported the mechanisms because citing the need for

accountability for international crimes perpetrated against Muslims.*

5. Finally, there is a core block of four (4) to nine (9) countries that vote
consistently against country-specific mechanisms on principle: Bolivia, China,
Cuba, Iran, North Korea, the Philippines, Russia, and Venezuela. (Figures 2-
4).



The current HRC members that voted yes across all resolutions for all three countries

are as follows:

Africa: N/A
Asia Pacific: Fiji, Marshall Islands, South Korea

Eastern Europe: Armenia, Bulgaria, Poland, Slovakia

Latin America/Caribbean: Argentina, Bahamas, Brazil, Chile, Mexico, Peru, Uruguay

WEOG: Australia, Austria, Denmark, Germany, Italy, Netherlands, Spain
C. Scope of the Mandates

A substantive comparison of mandates of the Burundi and Myanmar mechanisms

suggests the following key distinctions:

1. The approaches to accountability may be explained by the distinct patterns of
state-sanctioned violence in each case. The response to targeted violence
against ethnic or religious groups is focused on ending impunity for international
crimes and generalized political repression received broader interventions. The
UNIIB and the IIFFMM focused on fact-finding in Burundi and Myanmar,
respectively.*? The HRC directed the UNIIB to investigate gross human rights
violations with “a view to preventing further deterioration of the human rights
situation.”? Furthermore, the HRC mandated the UNIIB to work closely with
regional authorities and other stakeholders to ensure complementarity and

coordination in regional and international efforts.*

In Myanmar, the military and security forces conducted grave and targeted
violence against the Rohingya minority. The Myanmar fact-finding mission
was tailored more narrowly to promoting criminal accountability for
international violations committed against the ethnic and religious minority
group. The mandate of the IIFFMM focused on investigating these violations,
with the aim of ensuring “full accountability for perpetrators and justice for

victims.” 4> The HRC created the subsequent mechanism, the [IMM,
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specifically to expand the evidence collection capacity of the fact-finding

mission,*6 thus enabling further support for criminal prosecutions.4’

Like the fact-finding missions, the mandates of the investigative mechanisms
for Burundi and Myanmar had different emphases on accountability. Initially
the Burundi COI had a specific focus on accountability for international crimes
that may have been committed.*® It deepened the work of the UNIIB by
shifting focus from the discovery of atrocities and prevention of further
violence to accountability and addressing impunity. The first report of the
Burundi COI (published on August 11, 2017) suggested that the ICC Office of
the Prosecutor open an investigation into Burundi; and the pre-trial chamber
approved the request to open and investigation on October 25, 2017.4% The
COl was expansive. It looked to leverage its work across multi-lateral
organizations. It recommended that its findings be shared with the Security
Council to support targeted sanctions as well.? Also, the commission
recommended that the African Union work towards resolving the crisis, and

that international donors refrain from funding the government of Burundi.5’

In contrast, the HRC created the investigative mechanism for Myanmar, the
[IMM, specifically to expand the evidence collection capacity of the fact-finding
mission®? and, thus, enable criminal prosecutions.5? It has confined the
mandate to this purpose. The HRC tasked the IIMM with collaborating with the
ICC and any other domestic, regional, or international courts or tribunals that
may exercise jurisdiction over alleged perpetrators.>* The investigative
mechanism is preparing files with the aim “to facilitate and expedite fair and
independent criminal proceedings ... in national, regional or international
courts or tribunals that have or may in the future have jurisdiction over these
crimes.”® The focus on international criminal investigations has shaped the
work of the IIMM. The mechanism conducts verification process and
preserves evidence to meet international standards.®® The latest renewal of

the IIMM specifically mandated it to coordinate with current proceedings at the
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ICC and the International Court of Justice (ICJ) involving the international

crimes committed in Myanmar.5’

3. In both Burundi and Myanmar, lack of the opportunity for accountability in
domestic judicial systems featured prominently as a justification for the HRC
to follow the fact-finding missions by creating more focused investigative
mechanisms.%® The UNIIB recommended the creation of the COl in light of the
lack of judicial independence.®® Similarly, the IIFFMM found very little
domestic accountability and noted the significant investment of the Myanmar

government in its military (the Tatmadaw).5°
D. Summary Conclusion

This working paper offers an in-depth, comparative analysis of human rights
mechanisms for Burundi and Myanmar established by the Human Rights Council over
the objections of the concerned states. Examination of the voting patterns of HRC
member states by regional groups indicates that countries in the Global North (the
WEOG group, primarily) consistently champion these mechanisms. The three regional
groups consisting of countries in the Global South— Asia Pacific, Latin America, and
Africa—play a decisive role. Reluctance among some states to authorize a mandate in
the face of opposition by the concerned state may be overcome. Indeed, without support
among states in the Global South, there would not be sufficient votes to move forward in
these circumstances. With support from states in the Global South, the HRC created
fact-finding missions for each country, which subsequently led to the creation of
investigative mandates. Thus, the recommendations of the fact-finding missions to
create further mechanisms with mandates to support criminal prosecutions, proved a
significant development. In each country, there is an on-going process of evidence
gathering. In the case of Myanmar, the mandate to prepare portfolios of evidence that
may be used in domestic, regional, or international judicial processes may prove an
effective way to provide justice to victims. The model of progressive HRC mechanisms,

capable of gathering evidence that meets international standards, creates an important
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avenue to combat impunity in contexts where concerned governments are not able or
willing to do so. Stakeholders should take note of this development and consider how

best to utilize it in similar contexts.

METHODOLOGY

This analysis examines the annual votes and interactive dialogues that the HRC held
regarding the fact-finding and investigative mechanisms in Burundi and Myanmar. For
Burundi, this report analyzes five (5) annual votes between 2016-2020 the HRC held
regarding the two consecutive human rights mandates it created. The HRC created the
UNIIB in a special session in 2015 without a vote. In 2016, the HRC voted to create a
COl for Burundi, the renewal of which was put to a vote four times, annually from 2017-
2020. For Myanmar, this report examines three (3) annual votes between 2018-2020,
the HRC held regarding the two consecutive human rights mandates it created for the
country. The HRC established the IIFFMM at the 57t regular meeting in 2017, without a
vote. In 2018, the HRC voted to create the IIMM, an evidence collection mechanism, but

it did not begin operations until 2019.6' The IIMM has been renewed once, in 2020.

For each vote, researchers reviewed the written statements that representatives of
governments issued in conjunction with HRC votes. In instances in which a state
representative issued oral remarks only, researchers transcribed recordings of
statements using Amazon Transcribe. Not every state offered a public statement
explaining its vote. For Burundi’s mechanisms, of the 265 votes cast over the five
resolutions at issue, twenty-three votes were accompanied by a written or verbal
statement. For Myanmar, of the 159 votes cast across the three annual votes, forty-
three votes were accompanied by a written or verbal statement. Researchers reviewed
secondary literature to supplement the public record, although for many states there is
no publicly available explanation for their vote. Observations from these data suggest

common themes that are summarized.
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To provide greater context, the mandates for each mechanism also are reviewed and
their differences noted. The successive investigations are summarized. Implementation
of each mandate is described, with attention to how evidence was collected and
preserved. The challenges attributed to the opposition of Burundi and Myanmar to the
mandates are identified. Secondary literature supplemented analysis of the primary

documents.

Finally, the voting patterns for Burundi, Myanmar, and Sri Lanka are compared in a
summary fashion (Figures 12—-16) to illustrate the extent to which countries voted

consistently across HRC-created mechanisms for each country.

COMPARATIVE ANALYSIS

The data suggest that in Burundi and Myanmar, the unique situation in each country
shaped the voting patterns. In the case of Burundi, many African nations opposed both
the fact-finding mission and the commission of inquiry and criticized the United Nations
for lack of deference to regional efforts to address the situation. States cited these
concerns as the mandate of the Commission of Inquiry expanded beyond its original
purpose.®? In contrast, for the votes on the Myanmar mechanisms, there was
overwhelming support, especially among Muslim-majority states and members of the
Organization for Islamic Cooperation (OIC) (Figure 1 and 2). It is reasonable to
assume that the severity of the violations and their perpetration against a Muslim-

majority population contributed to support for the Myanmar mechanisms.%4
A. Comparative Analysis of Voting Patterns

A comparison between Burundi and Myanmar reveals five observations in voting

patterns:

1. The countries in the Global North overwhelmingly support fact-finding and

investigative mechanisms (Figures 3 and 5).
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2. The majority of countries in Latin America and the Caribbean also support

fact-finding and investigative mechanisms (Figure 4).

3. The more grave and widespread the human rights violations, the more likely
countries are to support more intrusive investigative mechanisms. For
example, the UNIIB found that “gross and systemic” human rights violations
including arbitrary deprivations of life, enforced disappearances, torture, other
forms of ill-treatment, massive arbitrary detention, and deprivation of freedoms
of expression, association and assembly occurred in Burundi.®® The experts
“could not rule out” that these violations amounted to crimes against
humanity.¢ In the vote to establish the COI to continue investigations, the
resolution passed by nineteen (19) to seven (7) with twenty-one (21)

abstentions.®”

Similarly, the IIFFMM found evidence that genocide, ethnic cleansing, war
crimes, and crimes against humanity occurred in Myanmar.®® In the vote
establishing the [IMM, the resolution passed by thirty-five (35) to three (3) with

seven (7) abstentions.®®

4. Countries and regions may vote in solidarity with regional, ethnic, and/or
religious affiliations. In the case of Burundi, many African states abstained
noting concern that the HRC did not sufficiently defer to regional efforts to
address the situation.”® Similarly, in the case of Myanmar, many Muslim-
majority countries supported the mechanisms because citing the need for

accountability for international crimes perpetrated against Muslims.”"

5. Finally, there is a core block of four (4) to nine (9) countries that vote
consistently against country-specific mechanisms on principle: Bolivia, China,
Cuba, Iran, North Korea, the Philippines, Russia, and Venezuela. (Figures 2-
4).

Figures 1-5 illustrate these trends by comparing the voting records of HRC members on
the relevant votes on the Burundi (33/24, 2016; 36/19, 2017; 39/14, 2018; 42/26, 2019;
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45/L.36, 2020) and Myanmar (39/2, 2018; 42/3, 2019; 43/26, 2020) resolutions as well
as the HRC votes on various resolutions on Sri Lankan mechanisms.”? Unless a state is
identified as “switched,” it voted as indicated across all relevant country-specific
resolutions. The current HRC members that voted yes across all resolutions for all three

countries are as follows:

Africa: N/A
Asia Pacific: Fiji, Marshall Islands, South Korea

Eastern Europe: Armenia, Bulgaria, Poland, Slovakia

Latin America/Caribbean: Argentina, Bahamas, Brazil, Chile, Mexico, Peru, Uruguay

WEOG: Australia, Austria, Denmark, Germany, Italy, Netherlands, Spain

All figures within this report will be using the following key:

KEY
Not a member of the council at the time of the vote
Voted in favor
Abstained
_Voted Against
SWITCH |Country changed vote from one session to another
** Current member of HRC
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Figure 1 - African Countries Summarized Voting Pattern

Country Burundi | Myanmar | SriLanka
Algeria A
Angola** A A
Benin
Botswana SWITCH
Burkina Faso** A
Burundi
Cameroon™*
Congo**
Cote d’lvoire
Djibouti
Egypt
Eritrea SWITCH
Ethiopia A A A
Gabon A
Ghana SWITCH |
Kenya
Libya™™
Mauritania**
Mauritius
Morocco
Namibia **
Nigeria**
Rwanda
Senegal**
Sierra Leone
Somalia**
South Africa SWITCH
Sudan** A
Togo™** SWITCH
Tunisia A
Uganda

SWITCH
A

SWITCH
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Figure 2 - Asia Pacific Countries Summarized Voting Pattern

Country
Afghanistan**
Bahrain™*
Bangladesh™*
China
Fiji**

India**
Indonesia*™™
Iraq

Japan**
Jordan A
Kazakhstan A
Kuwait SWITCH |
Kyrgyzstan
Malaysia
Maldives
Marshall Islands
Mongolia
Nepal**
Pakistan** SWITCH
Philippines** SWITCH
Qatar** A
Saudi Arabia SWITCH
South Korea™™
Thailand
U.AE SWITCH
Viet Nam A

Burundi | Myanmar | SriLanka

SWITCH
SWITCH

A
A A
A
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Figure 3 - Eastern European Countries Summarized Voting Pattern

Country Burundi | Myanmar | SriLanka
Albania
Armenia**
Bulgaria**
Croatia
Czechia™™*
Estonia
Georgia SWITCH
Hungary
Latvia
Moldova
Montenegro

North Macedoni

Poland**

Romania
Russia

Slovakia™*

Slovenia

Ukraine** SWITCH
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Figure 4 - Latin American and Caribbean Countries Summarized Voting Pattern

Country

Argentina**

Bahamas**

Bolivia

Brazil**

Chile**

Costa Rica

Cuba

Ecuador

El Salvador

Guatemala

Mexico™*

Panama

Paraguay

Peru**

Uruguay **

Venezuela**

Burundi

Myanmar

Sri Lanka
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Figure 5 - WEOG Countries Summarized Voting Pattern

Country Burundi | Myanmar | SriLanka
Australia™*
Austria**
Belgium
Denmark**
France
Germany **
Iceland
Ireland
ltaly™*
Netherlands**
Norway
Portugal
Spain**
Switzerland
U.K.

US.A

B. Comparative Analysis of Substantive Mandates

A comparison of mandates of the Burundi and Myanmar mechanisms suggests the

following key distinctions:

1. The approaches to accountability may be explained by the distinct patterns of
state-sanctioned violence in each case. The response to targeted violence
against ethnic or religious groups is focused on ending impunity for
international crimes and generalized political repression received broader
interventions. The UNIIB and the IIFFMM focused on fact-finding in Burundi
and Myanmar, respectively.” In Burundi, the experts concluded that the
government was responsible for “the vast majority” of violations, committed
with the aim of quashing all political dissent.”* The HRC directed the UNIIB to
investigate gross human rights violations with “a view to preventing further

deterioration of the human rights situation.””> Furthermore, the HRC mandated
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the UNIIB to work closely with regional authorities and other stakeholders,
including the African Union, the African Commission on Human and People’s
Rights (ACHPR), and others to ensure complementarity and coordination in
regional and international efforts.”® Thus the fact-finding mission for Burundi
had a broad mandate that contemplated multiple solutions for the human
rights situation and included prevention as well as accountability for past

wrongs.

In Myanmar, the military and security forces conducted grave and targeted
violence against the Rohingya minority. The Myanmar fact-finding mission
was tailored more narrowly to promoting criminal accountability for
international violations committed against the ethnic and religious minority
group. The mandate of the IIFFMM focused on investigating these violations,
with the aim of ensuring “full accountability for perpetrators and justice for
victims.” 7”7 The HRC created the subsequent mechanism, the [IMM,
specifically to expand the evidence collection capacity of the fact-finding

mission,’8 thus enabling further support for criminal prosecutions.”

Like the fact-finding missions, the mandates of the investigative mechanisms
for Burundi and Myanmar had different emphases on accountability. Initially
the Burundi COI had a specific focus on accountability for international crimes
that may have been committed.8 It deepened the work of the UNIIB by
shifting focus from the discovery of atrocities and prevention of further
violence to accountability and addressing impunity. The first report of the
Burundi COI (published on August 11, 2017) suggested that the ICC Office of
the Prosecutor open an investigation into Burundi; and, on September 5,
2017, the Prosecutor submitted a request to the pre-trial chamber to do so.
The pre-trial chamber approved the request on October 25, 2017.8' However,
the COI did not recommend that any national jurisdiction seek to prosecute
international crimes (under universal jurisdiction or otherwise). The COIl was

expansive. It looked to leverage its work across multi-lateral organizations. It
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recommended that its findings should be shared with the Security Council to
support targeted sanctions as well.82 Also, the commission recommended that
the government of Burundi take specific steps to resolve the human rights
violations, the African Union work towards resolving the crisis, and that
international donors refrain from funding the government of Burundi.® In turn,
the HRC used the mechanism to advance additional goals. The body
expanded the COl’'s mandate beyond the human rights violations connected
to the 2015 coup.8* The HRC directed the

COl to investigate contemporaneous human rights violations connected to
political processes and the underlying factors contributing to the

more general conditions of impunity and inequality in the country.8

In contrast, the HRC created the investigative mechanism for Myanmar, the
[IMM, specifically to expand the evidence collection capacity of the fact-finding
mission8® and, thus, enable criminal prosecutions.?” It has confined the
mandate to this purpose. The HRC tasked the IIMM with collaborating with the
ICC and any other domestic, regional, or international courts or tribunals that
may exercise jurisdiction over alleged perpetrators.88 The investigative
mechanism is preparing files with the aim “to facilitate and expedite fair and
independent criminal proceedings ... in national, regional or international
courts or tribunals that have or may in the future have jurisdiction over these
crimes.”® The focus on international criminal investigations has shaped the
work of the IIMM. The mechanism conducts verification process and
preserves evidence to meet international standards.?® The latest renewal of
the IIMM specifically mandated it to coordinate with current proceedings at the
ICC and the International Court of Justice (ICJ) involving the international

crimes committed in Myanmar.®"

. In both Burundi and Myanmar, lack of the opportunity for accountability in
domestic judicial systems featured prominently as a justification for the HRC

to follow the fact-finding missions by creating more focused investigative
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mechanisms.®? The UNIIB recommended the creation of the COl in light of the
lack of judicial independence.®® Similarly, the IIFFMM found very little
domestic accountability and noted the significant investment of the Myanmar

government in its military (the Tatmadaw).®*
1. Opposition by the Country Concerned

Burundi and Myanmar opposed the mechanisms the HRC created, and the countries
denied the international experts’ entry for the fact-finding mission and the investigative
mechanisms. This lack of access forced the experts to request mandate extensions, and
shaped their evidence gathering.®® The Burundi COI staff collected testimonial evidence
through interviews with Burundian refugees in the surrounding region.®® Similarly, the
[IFFMM and the IIMM are limited to interviewing victims and refugees in neighboring
countries, especially Bangladesh.%” Since the Covid-19 pandemic, interviewers have
attempted to gather evidence remotely with some virtual contact with refugee
populations.®® The IIMM has also conducted the majority of the investigation via open-
source documents available on-line including photos and videos, a process which
requires substantial verification of images and videos.®® This type of open-source
investigations has been a powerful tool to investigate war crimes without access to

countries.100
2. Relationship with the ICC

The evidence suggests that countries in the Global North and Global South at times
diverge in their support for international criminal accountability. In general, Global North
countries are more likely to recommend engagement of the country in question with the
International Criminal Court (ICC) than countries in the Global South. In their comments
in HRC sessions regarding the Burundi COI, members of the European Union called on
Burundi to cooperate with an ongoing ICC investigation.®! Similarly, EU and WEOG
countries encouraged Myanmar to cooperate with an ICC investigation into the

Rohingya crisis.’® Conversely, the Democratic Republic of the Congo (DRC) switched
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from abstaining to voting against the Burundi COl when the commission recommended

the ICC bring charges against Burundi.®3

However, some Global South states did support criminal accountability. In a statement
about the IIMM, Bangladesh commended the ICC, and seconded the IIFFMM’s
suggestion that the Security Council create an ad hoc international tribunal “without
delay” to bring perpetrators of the “genocide” to justice.'% Furthermore, although Latin
American and Caribbean countries did not make any statements about the ICC in their
comments regarding the Burundi COl, they strongly supported the intervention of the
ICC or other criminal prosecutions in response to the human rights violations in
Myanmar.'% Furthermore, Argentina brought cases in its domestic courts against

perpetrators in Myanmar under universal jurisdiction.1%6

BURUNDI

A. Overview: Analysis of Voting Patterns

There is a clear global divide in support for the Burundi mechanisms: states in the
Global North (WEOG and Eastern Europe) formed the majority of states that voted in
favor of fact-finding mission and the COI (Figures 15 and 16). Of states in the Global
South, the majority of states in the Latin America regional group voted in favor of the
mechanisms, arguing that the U.N. had to intervene before human rights violations
escalated (Figure 7).197 In the Asia-Pacific region, none of the countries that voted in
favor of the COl resolutions offered public comments.'%8 In the African region, the
overwhelming majority of states abstained (Figure 8). Rwanda was the only African
country that voted in favor of the mechanism and provided comments, citing its concern

for the flood of Burundian refugees into the country.0°

A block of approximately eight (8) countries consistently oppose country-specific

mandates (principally Bolivia, China, Cuba, Iran, North Korea, Russia, and Venezuela)
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(Figures 13 and 15). Beyond these, few states voted against the COl mandate although
many that abstained cited concern with country-specific mandates.!'®© Some states
noted concern about the competing resolutions.’'! Other factors cited as important to
states that voted against the mandate at any time since 2016 were: (1) lack of dialogue
with Burundi;''? (2) illegitimate expansions of the mandate;!'3 and (3) the opening of an
ICC investigation.!'* Many Global North countries faulted Burundi for the lack of
dialogue.!'® Conversely, many Global South countries faulted the EU for failing to
compromise to meet the needs of Burundi and of African states.!'® They cited this lack
of dialogue as the reason they could not support the mandate despite evidence of

crimes against humanity.!'”
B. Analysis of State Support for Mechanisms

The voting records for the HRC votes regarding the Burundi COI are presented below.
To provide greater insight into the voting record of countries in the Global South,
narrative observations of the voting patterns of the Asia, Latin America, and Africa

Regional Groups are provided.
1. Asia Pacific Region (thirteen votes)

2016 2017 2018 2019 2020

Votes in favor: 2 3 3 2 4
Votes against: 1 3 3 4 2
Abstentions: 10 7 7 7 7

Observations: The majority of countries in the Asia Pacific regional block consistently
abstained from voting on the Burundi HRC resolutions, with the remaining votes evenly
split between those favoring and opposing the mechanisms (Figure 6). The exception is
the 2020 vote, where only Pakistan and the Philippines voted against the resolution.®
Japan supported the resolutions.'? In its only vote statement given at the discussion of
the UNIIB report, Japan called for regional dialogue and scrutiny of the efficacy of the

HRC'’s country-specific mandates.’ China voted consistently against the resolutions on
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the grounds that dialogue, economic development, and non-intervention were
preferrable methods to address human rights violations (non-HRC members Iran,
Myanmar, and North Korea expressed similar views).'?! For states that explained their
abstentions (Bahrain, Saudi Arabia, and the United Arab Emirates), their representatives
objected to expansion of the mandate and the scope of the reporting.'?? The Philippines
and Pakistan did not provide explanations regarding their change of vote from

abstention to against.'23

Figure 6 - Asia Pacific Countries Voting Pattern on Burundi Mechanisms

2016 2017 2018 2019 2020
Country 33/24 36/19 39/14 42/26 | 45/L..36
Initally Voted In Favor

Mongolia

South Korea**
Japan**

Fiji**

Marshall Islands**

Initally Abstained

Bangladesh**
India**
Indonesia™*
Kyrgyzstan
Maldives
Philippines**
Qatar**

Saudi Arabia
U.AE

Viet Nam

Iraq A
Afghanistan**
Nepal**
Pakistan**

Bahrain** ‘ A | A

Initially Voted Against

China [ N [ N [ N [ N T
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2. Latin America and Caribbean Region (eight votes)

2016 2017 2018 2019 2020

Votes in favor: 4 4 6 7 7
Votes against: 3 3 2 1 1
Abstentions: 1 1 0 0 0

Observations: There are almost no abstentions within this regional block (Figure 7). For

its first two years, the votes were split closely between those in favor and those opposed
to the COI (Figure 7). Support for the mechanism increased over time and increased
substantially in the last two votes (Figure 7).124 Voting trends in this region may be
explained partially by its historic commitment to human rights, particularly since the
restoration of democratic rule in the late 1980s.72> Argentina, the Bahamas, Brazil, Chile,
Peru and Uruguay supported the resolution, but stressed the importance of cooperation
and dialogue with Burundi.® Uruguay's statement at the special session creating the
UNIIB emphasized that “it was the international community’s responsibility to protect the
Burundian population.”'?” Bolivia, Cuba, and Venezuela voted against the resolutions
citing principled objections to country-specific mandates.'?® Cuba, Nicaragua, and
Venezuela joined a Saudi Arabian statement criticizing the COI for “overreach” in
recommending charges be brought to the ICC."2° Ecuador changed its vote from abstain

to “yes” in 2018, but did not explain its decision. 3
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Figure 7 - Latin American and Caribbean Countries Voting Pattern on Burundi
Mechanisms

2016 2017 2018 2019 2020
Country 33/24 | 36/19 | 39/14 | 42/26 | 45/L.36
Initally Voted In Favor

El Salvador
Mexico™*
Panama
Paraguay
Brazil**
Chile*™™
Peru**
Argentina**
Bahamas™**
Uruguay **

Initally Abstained

Ecuador [ A [ A [ ¥ ]

Initially Voted Against

Bolivia
Cuba
Venezuela™

3. African Region (thirteen votes)

2016 2017 2018 2019 2020

Votes in favor: 1 2 1 1 0
Votes against: 2 5 3 6 3
Abstentions: 10 6 9 6 10

Observations: African states voted as a block, with the overwhelming majority making

statements condemning the COI but abstaining (Figure 8).3" Rwanda voted in favor of
the resolutions, citing the surge in Burundian refugees in Rwanda.'®? Tanzania also
made several statements about its struggles to support refugees from Burundi, but was
not a voting member at the time.'33 African states were especially concerned after the
COl requested that the ICC open an investigation into the situation in Burundi in 2017,

which led the Congo and South Africa to switch from abstaining to voting against the
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COIl mandate resolutions.'3* South Africa did not explain its votes;'3®> however,

according to the South African Institute of International Affairs, the government opposes
country-specific mandates that do not have the approval of the country in question.136
Ghana also changed its vote from in favor to against in 2017; and Togo changed its vote
from an abstention to against in 2019.13” Neither state gave an explanation of its vote.
Furthermore, Botswana changed its vote from an abstention to in favor in 2017, but it did
not give an explanation.'® Eritrea also changed from voting against to an abstention in
2020 without an explanation.'®® The countries that abstained often mentioned the
importance of cooperation and dialogue with Burundi, respect for the African Union and

regional peacekeeping efforts, and technical support instead of a COL.'4°
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Figure 8 - African Countries Voting Pattern on Burundi Mechanisms

2016 2017 2018 2019 2020
Country 33/24 | 36/19 | 39/14 | 42/26 |45/L.36
Initally Voted In Favor
Ghana Y H
Rwanda Y Y Y
Initally Abstained
Algeria A
Botswana A Y
Congo™ A DENERRRNERENNEN A |
Cote d’lvoire A A A
Ethiopia A A A
Kenya A A A
Namibia ** A A
Nigeria™* A A A A A
South Africa A A A
Togo™** A A A _
Tunisia A A A
Angola*™* A A A
Senegal*” A A A
Burkina Faso** A A
Libya™™ A
Mauritania** A
Sudan** A
Initially Voted Against
Burundi
Morocco
Egypt
Cameroon™*
Eritrea
Somalia**

C. Overview: Analysis of Mandate

The UNIIB mandate focused on fact-finding. The HRC directed the mechanism to
investigate alleged gross human rights violations with “a view to preventing further
deterioration of the human rights situation.”'#! Its report concluded that possible crimes

against humanity had been committed.’#? In contrast, the COl mandate directed the
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mechanism to investigate these gross human rights violations, determine if they
constituted international crimes, identify alleged perpetrators, and recommend measures
to hold wrongdoers accountable.'#3 In other words, the UNIIB gathered evidence of
violations while the COIl mandate deepened this investigation by concentrating on
evidence collection and recommending methods for international accountability for

international crimes.44

Both mandates directed their commissioners to engage with Burundian authorities, the
Burundi field office the U.N. Office of the High Commissioner, the African Union, the
African Commission on Human and People’s Rights, and all other “relevant
stakeholders.”'45 However, the role of the UN mechanism relative to these stakeholders
differed and reflects a more assertive role for the COIl. Where the HRC instructed the
UNIIB to support regional and domestic entities such that these might ensure
accountability, the HRC positioned the COI as taking the lead in the “fight against
impunity;” thus directing the COI to engage with domestic and international entities such
that the latter might provide the “support and expertise” to assist the COl in carrying out

its goal.146

In examining the mandate, structure, and findings of the COlI, key features should be
noted. The COI faced two key challenges that shaped its later mandates and the
structure of its work. First, Burundi did not allow members of the Commission to enter
the country thus limiting the evidence gathering to interviews with refugees, victims, and
witnesses residing in the surrounding region, many of whom were afraid to speak to the
COL.'%7 The inability to enter Burundi delayed evidence gathering and required
extensions in order for the COI to conclude its initial mandate.'® Second, given a
troubling constitutional amendment and subsequent election violence and intimidation,
the HRC expanded the COI's mandate beyond the human rights violations connected to
the 2015 coup.'#® The HRC directed the COl to investigate contemporaneous human
rights violations connected to political processes and the underlying factors contributing

to the more general conditions of impunity and inequality in the country.1%0
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D. Development of Mandate and Findings of Mechanisms
1. The United Nations Independent Investigation on Burundi

The HRC established the UNIIB in a special session on 17 December 2015.75' The
United States, supported by seventeen other states, called for the session in response
to reports of atrocities after a failed coup d'état in May 2015.7%2 (See Appendix A) The
trigger for the conflict was President Pierre Nkurunziza announcing his intention to run
for a third term, which prompted the military to launch a failed attempt to prevent the
president from returning to Burundi.'®® The African Commission of Human and People’s
Rights (ACHPR) created a fact-finding mission to investigate the escalating violence in
December 2015, and subsequently called for the creation of a joint international/regional

investigative mechanism.54

Burundi opposed the special session but stated its intent to request international aid and
police presence at a future date. The HRC proceeded with the session and created
the UNIIB without a vote.'%6 Several countries voiced their reservations about the UN
intervening in what they characterized as a political, rather than humanitarian situation,
and requested that the mechanism be structured to promote and facilitate cooperation

and dialogue within Burundi.'®”

The mandate of the UNIIB established an investigative mission of independent experts
to examine human rights violations “with a view towards preventing further deterioration
of the situation and making recommendations to improve the situation and further
implement the Arusha Accords” (which ended Burundi’s civil war in 2000).%8 The
mandate also requested that the commission engage with Burundian authorities and
stakeholders, the African Union, the ACHPR, and other regional and domestic actors to
ensure complementarity and coordination in regional and international efforts.'>® The
council appointed two UN experts and one from the AU to the mandate, underscoring its

international-regional collaborative structure.60
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The UNIIB report detailed gross violations of human rights by the government and found
a gross failure of domestic accountability mechanisms, which the report links to a finding
that the government was unable to prevent further violence.®! It calls for criminal
accountability under unspecified international judicial processes.'6? Additionally, the
UNIIB found that these violations and lack of accountability were patterns within
Burundi.'® It found that abatement of violence and increased accountability was unlikely
given how deeply entrenched these patterns were in Burundian society and
government.'4 Accordingly, the UNIIB recommended the immediate establishment of
an international commission of inquiry to continue the work of the UNIIB.%% In light of the
lack of judicial independence in Burundi, the UNIIB suggested a commission be
mandated to “ensure individual accountability” and that its findings should be shared
with the Security Council to support targeted sanctions as well as any international
criminal proceedings.'% Moreover, the UNIIB conclusion that the evidence it gathered
supported the need for accountability for crimes against humanity was a significant
impetus for not only the creation of the COI (discussed below), but also the opening of

an ICC preliminary investigation into Burundi on 25 April 2016.167

2. The Commission of Inquiry on Burundi

The HRC acted upon the recommendation of the UNIIB and created the Commission of
Inquiry (COI) in September 2016.7%8 Of relevance to this analysis, the mandate for the
COl includes an investigation into all events since April 2015 and is ongoing. In other
words, the COI mandate overlaps with the same period as its predecessor mechanism,
but with a specific focus on accountability for international crimes that may have been
committed.’®® The HRC has extended the COI four times.'”? Initially, the HRC extended
the mandate due to the COlI’s inability to access Burundi or conduct any on-site
investigation.!”" Beginning in 2018, the HRC extended the mandate to respond to the
deteriorating political and social situations within Burundi.'”> The COI’'s mandates
require annual reporting to the HRC and the UN General Assembly, which has enabled

greater international involvement in the scope and direction of the COI.173 This
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intervention is especially evident in the 2019 and 2020 renewals where states pressed
for inclusion of election monitoring and corruption investigations in the mandate.'”* As a
result, a fuller record of human rights violations has developed over time. However, the
expansion of the investigation has also led to disagreement within the HRC about the
role of the council in national political affairs and the propriety of amendments to the

mandate in this manner.
In its original mandate, the HRC directed the COl to:

a) determine if any of the findings in the UNIIB report constitute
international crimes,

b) identify alleged perpetrators with a view of ensuring full
accountability,

c) formulate recommendations on how to ensure accountability
for all authors of these violations and abuses, and

d) engage with Burundian government and relevant actors, the
AU, and the ACHPR to support improvement of the situation
and accountability for all involved.'”®

The COI deepened the work of the UNIIB by shifting the focus of international
intervention from the discovery of atrocities and prevention of further violence to
accountability for atrocities committed and addressing impunity within Burundi. For an

overview of the findings of the COI over time, please see Appendix A.

The COl intended to conduct an on-site investigation in Burundi as well as throughout
the region.'”6 However, Burundi denied entry to the COl members."”” Thus, COI staff
collected testimonial evidence through interviews with Burundian refugees in the
surrounding region.'”® Although the COI conducted more than 500 interviews in its first
year, many victims and witnesses were too afraid to be interviewed.'”® These challenges
did not permit the commission to investigate all violations and abuses in its first year.180
Therefore, the COIl recommended, and the HRC passed, a one-year continuation of the
mechanism to enable it to conduct further and more thorough investigations, and to

continue investigating any new violations that occurred since it issued its first report.'8!
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This marked the first expansion of the mandate of the COI from one focused on the
human rights violations and crimes against humanity in the aftermath of the coup to a
broader scope that encompassed contemporaneous political developments in Burundi.
Teams from subsequent extensions have also been excluded from Burundi and have

continued investigation mainly through interviews in neighboring countries.82

The COl is currently made up of the thirteen members: one coordinator, one chief
investigator, one reporting officer/legal advisor, one media advisor, one financial
investigator, two human rights investigators, one sexual and gender-based violence
investigator/gender advisor, two interpreters, one security officer, one archivist, and one
administrative assistant.'® The financial investigator position was added in 2019, in
response to concerns about corruption and the economic underpinnings of human rights
violations.'® The initial budget for the COIl included positions for one forensic
anthropologist and one forensic pathologist, however those positions have been cut due

to lack of access to Burundi.®®

MYANMAR

A. Overview: Analysis of Voting Patterns

There was broad support across regions for the Myanmar mechanisms (Figures 12—16).
States in the Global North (WEOG and Eastern Europe) had the fewest abstentions or
votes in opposition to the mandates (Figures 15 and 16). The Latin America and the
Caribbean regional bloc and the Africa regional bloc also voted overwhelmingly in
support of the two mechanisms (Figures 12 and 14). Based on an analysis of voting
statements, the global support for the mechanisms may be attributed to the gravity of
international crimes at issue: crimes against humanity and genocide.8¢ Additionally,
many Muslim-majority countries (supported by the Organization for Islamic Cooperation,
or OIC) strongly supported the mechanisms because the Rohingya were majority-
Muslim.'® In the Asia-Pacific region, many states noted the egregiousness of the crimes

and the failure of Myanmar to convincingly attempt to address them.'8 Among the Africa
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regional group, the only state to explain its vote was Egypt, which also emphasized the
gravity of the crimes and the need for the international community to protect the
Rohingya as a religious minority.'8 Latin American and Caribbean countries generally
supported the mechanisms.'® Countries across all regions welcomed the intervention of

the International Criminal Court (ICC) or other criminal prosecutions.®1

A block of approximately four (4) countries consistently oppose country-specific
mandates (principally China, Cuba, the Philippines, and Venezuela) (Figures 9 and
10).'92 Bolivia, Iran, and Russia also expressed their opposition to country-specific
mandates, but these states were not voting members of the HRC at the time.%3
Principled opposition to country-specific mandates appeared to be the key factor cited
by state representatives in opposition to the mechanisms.'%4 Other factors included (1)
the complexity of the democratic transition in Myanmar;'%® (2) the need to foster
dialogue with Myanmar;'% and (3) the expansion of the mechanism beyond the
mandate of the HRC.%7

Burundi was the only African nation to vote against the mechanisms. Its opposition is not
surprising in light of Burundi’s strenuous objection to the HRC-sponsored commission of

inquiry to investigate international crimes committed in Burundi.®®

B. Analysis of State Support for Mechanisms

The voting records for the HRC votes regarding the Myanmar IIFFMM and IIMM are
presented below. To provide greater insight into the voting record of countries in the
Global South, narrative observations of the voting patterns of the Asia, Latin America,

and Africa Regional Groups are provided.

Additionally, the OIC advocated for HRC mechanisms in Myanmar, including introducing
the initial IIMM resolution to the council.’®® Its membership includes states from the Asia
Pacific, Africa, Europe, and South America.?% Pakistan issued statements on behalf of
the OIC before the HRC.2°" These interventions stressed the need for international

engagement because of the evidence of crimes against humanity, the structural
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discrimination and persecution of the Rohingya as a Muslim minority, the refusal of the

Myanmar government to implement U.N. recommendations, and the refugee crisis.2%?

1. Asia Pacific Region (thirteen votes)

2018 2019 2020
Votes in favor: 8 8 8
Votes against: 2 2 1
Abstentions: 3 3 4

Observations: The Asia Pacific region had the most diverse voting patterns among the

three regions in the Global South and there were no observable changes in how a state
voted over time.?% The states that supported the mechanisms generally emphasized the
refugee crisis,?%* the persecution of a Muslim minority,?%> and the gravity of gross human
rights violations and potential genocide.?% Afghanistan, the Maldives, and Saudi Arabia
also emphasized sexual violence in their comments as a specifically egregious crime
against humanity.2%” Afghanistan and Pakistan expressed their concern about the
structural discrimination against and persecution of the Rohingya for decades in
Myanmar.2%® Afghanistan, Malaysia, the Maldives, and South Korea also stated that a
mechanism was necessary because the government had failed to convincingly address
the crisis, change the policies, or take steps towards ending the violations.?® Finally,
Bangladesh, Malaysia, and Saudi Arabia celebrated the ICJ decision that imposed
interim measures against Myanmar.2'9 Many countries also thanked Bangladesh for its
hospitality and support of the refugees and noted the positive efforts by the Association
of Southeast Asian Nations (ASEAN).

Four of the five abstaining countries offered remarks: India, Indonesia, Japan, and
Nepal.2'! Japan and India stated that the U.N. should give Myanmar more time to
resolve the crisis on its own, and only then establish a mechanism.2'? India and
Indonesia also stated that the U.N. failed to appreciate the complex nature of building a

democracy in Myanmar and that the U.N. should exert greater effort to cooperate with
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the government.2'3 Similarly, Nepal noted a “lack of meaningful dialogue” between the

U.N. and Myanmar.2'4

Only China and the Philippines voted against the IIFFMM and the [IMM, stating that
country-specific mandates were a violation of sovereignty.2'> The Philippines also
suggested that the U.N. should give Myanmar time to resolve the crisis internally.>16
China chastised the U.N. for failing to note in draft resolutions the positives steps
Myanmar had taken and suggesting that “capacity building” would be a better method of

fostering rights than investigative mechanisms.21”

Figure 9 - Asia Pacific Countries Voting Pattern on Myanmar Mechanisms

2018 2019 2020
Country 39/2 42/3 43/26
Initially Voted In Favor

Afghanistan™*

Iraq

Kyrgyzstan
Pakistan™*
Qatar**

Republic of Korea
Saudi Arabia
U.AE

Bahrain**
Bangladesh**
Fiji**

Marshall Islands**

Initially Abstained

Japan™* A A A
Mongolia A

Nepal** A A A
India** A A
Indonesia*”* A

Initially Voted Against

China

Philippines**
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2. Latin America and Caribbean Region (eight votes)

2018 2019 2020
Votes in favor: 6 7 7
Votes against: 0 0 1
Abstentions: 0 0 0
Did Not Vote: 2 1 0

Observations: Except for Cuba and Venezuela, states that traditionally oppose state-

specific mandates on principle,?'® all Latin American and Caribbean countries voted in
favor of the IIFFMM and the IIMM (Figure 10). Costa Rica stressed the importance of
establishing mechanisms to pursue accountability.?’® Ecuador and Peru noted their
concern about possible crimes against humanity and genocide and welcomed the
participation of the ICC or other organizations that could bring criminal charges.??° Brazil
urged Myanmar to cooperate with the mechanisms, but also suggested that the
international mechanisms cooperate with Myanmar.??! Mexico echoed this view, noting

that changes could not be made until this “trust” had been established.???

Cuba and Venezuela stated that it was the role of the international community to
promote dialogue and that UPR was the only correct monitoring mechanism.223 Bolivia,

though it was not a voting party, also stated that it opposed state-specific resolutions.??4
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Figure 10 - Latin American and Caribbean Countries Voting Pattern on
Myanmar Mechanisms

2018 2019 2020
Country 39/2 42/3 43/26
Initially Voted In Favor
Brazil**
Chile**
Ecuador
Mexico**
Panama
Peru**
Argentina**
Bahamas**
Uruguay **
Initially Abstained
None
Initially Voted Against
None
Initially Did Not Vote
Cuba No Vote No Vote
Venezuela*™ No Vote

3. African Region (thirteen votes)

2018 2019 2020
Votes in favor: 8 10 9
Votes against: 1 0 0
Abstentions: 4 3 4

Observations: Most of the states in the African region expressed support for the

mechanisms, and there were very few changes in how states voted over time (Figure
11). Generally, African states that supported the IIFFMM and the IIMM did not explain
their votes. Algeria, though not a voting member, expressed its “deep concern” for the
possible crimes against humanity in Myanmar and urged the government to “pursue

dialogue” with the U.N. and cooperate with the mechanisms.225
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There were four states that changed their vote (the Democratic Republic of the Congo,
Egypt (voted yes with reservations), Senegal, and South Africa).??¢ Egypt initially
supported the IIFFMM and the IIMM, citing the refugee crisis and its concern for the
Muslim religious minority.??” It supported the 2018 and 2019 resolutions with
reservations because it rejected the references to the ICC and believed that the
collection of evidence was beyond the mandate of the HRC.?2® Senegal expressed its
approval of the ICJ decision, stating that the court’s provisional measures were a “huge
step forward towards justice for these people.”?° It also called upon the Security Council
to address the crisis, stating it had a “moral obligation to respond.”>° Nonetheless,
Senegal switched its vote from supporting to abstaining in 2020.23' The Democratic

Republic of Congo and South Africa did not provide any vote explanations.23?

Burundi was the only state to oppose the mandate and it did not explain its vote. lts
opposition is not surprising in light of Burundi’s strenuous objection to the HRC-
sponsored commission of inquiry to investigate international crimes committed in

Burundi.233
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Figure 11 - African Countries Voting Pattern on Myanmar Mechanisms

2018 2019 2020
Country 39/2 42/3 43/26

Initially Voted In Favor
A

Congo** A

Cobte d’lvoire
Egypt
Nigeria™*
Rwanda
Senegal™*
Togo™™
Tunisia
Burkina Faso**
Eritrea
Somalia**
Libya**
Mauritania**
Namibia **
Sudan**

Initially Abstained

Angola** A A A
Ethiopia A
Kenya A
South Africa A H
Cameroon** A A

Initially Voted Against
Burundi [ N ] |

C. Overview: Analysis of Mandates

The mandate of the IIFFMM directed the mechanism to investigate human rights
violations.?3* The purpose of the fact-finding mission was to establish the facts and
circumstances surrounding alleged violations committed by government forces with the
aim of securing “full accountability for perpetrators and justice for victims.”?3® The [IMM
mandate advances the work of the fact-finding mission by focusing on the preservation
of the evidence collected by the IIFFMM in addition to collecting new evidence,
cooperating the ICC in its investigations, and calling on civil society and relevant

stakeholders to provide the mandate with information and assistance.?3¢ Essentially, the
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[IMM mandate directed the mechanism to document evidence in a manner consistent

with international standards to support future criminal prosecutions in national, regional,
or international courts or tribunals.?3” In addition to potential prosecution before the ICC,
presumably evidence could be shared with national prosecutors pursuing accountability

under universal jurisdiction.?38

The government of Myanmar did not allow IIFFMM to enter the country to investigate.23°
Thus, the mandate conducted the majority of its investigation via open-source
documents available on-line including photos and videos.?4° It also interviewed refugees
and victims in neighboring countries.?*! The IIFFMM report detailed findings of war
crimes and gross human rights violations and recommended the HRC to continue its
investigations into Myanmar.?#? |t also requested additional support to ensure
preservation of evidence already collected and enable further evidence collection.?43
The HRC acted on the fact-finding mission’s recommendation when it established the
[IMM.244

The IIMM mandate, method of investigation, and structure of investigation have been
shaped by three factors: 1) the ongoing support of the Myanmar civilian government with
the military and other state actors that have perpetrated these atrocities;?*® 2) the
continued denial of international investigative access to Myanmar;?46 and 3) the
investigation opened by the ICC and the charges filed in the International Court of
Justice against Myanmar.?4” These three factors have forced the IIMM to collect
evidence in collaboration with, and admissible in, international criminal proceedings
remotely and without assistance from the Myanmar government. The latest renewal of
the IIMM mandate specifically required it to coordinate its work with the current

proceedings in the ICC and ICJ involving international crimes committed in Myanmar.24®
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D. Development of Mandate and Findings of Mechanisms

1. International Independent Fact-Finding Mission in Myanmar

The HRC created the IIFFM in Myanmar on 24 March 2017, after the Special
Rapporteur on the situation of human rights in Myanmar and the United Nations High
Commissioner for Human Rights on the situation of human rights of Rohingya Muslims
and other minorities in Myanmar issued several reports detailing atrocities committed in
the Rakhine state and against the Rohingya Muslims.24° The resolution creating the
[IFFMM mandate was supported by thirty-four states and was adopted without a vote.250
Myanmar voiced its opposition to the IIFFMM and urged the U.N. to allow Myanmar to
continue with the several state-sponsored or multi-national commissions already in
place to address the issues in the Rakhine state.?®! Several countries acknowledged
these commissions as a showing of Myanmar’s commitment to resolving this crisis and
pointed to the recent elections in 2015 as a sign that Myanmar should be left to handle
this conflict without international interference.?%? Many of participating countries,
however, viewed the new government in Myanmar as creating a pivotal opportunity for
addressing the human rights issues in the Rakhine state and pointed to the IIFFMM as a
supplemental mission meant to support and formalize the work already being done by

the existing commissions.?%3

The mandate of the IIFFMM directed the commission to “establish the facts and
circumstances of the alleged recent human rights violations by military and security
forces, and abuses, in Myanmar, in particular in [the] Rakhine State ... with a view to
ensuring full accountability for perpetrators and justice for victims.”?%* The mandate also
strongly encouraged the government of Myanmar to share any information gathered
from the independent commissions with the IIFFMM and required oral and written

updates from the commission to be presented to the HRC.?%

In September 2017, during the IIFFMM’s oral update, the chair of the IIFFMM requested

a six-month extension (extending the mandate from March 2018 to September 2018).
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The chair cited several reasons for the request including, Myanmar’s lack of cooperation
with the IIFFMM, the escalating situation in the Rakhine state which expanded the
workload significantly, and the initial delay in getting the IIFFMM operational.?%¢ This
extension was co-sponsored by sixty-one states and was adopted without a vote.?%” The
HRC renewed the IIFFMM mandate again in September 2018, this time by vote. 258 The
IIMMFF continued is operations until the IIMM became operational, at which point the

IIMMFF transferred all of the evidence collected to the [IMM.25°

The September 2018 IIFFMM report detailed findings of genocide, ethnic cleansing, and
gross violations of human rights.?%9 It also submitted two supplementary papers, one
focusing on the sexual and gender-based violence in the conflict and one detailing the
economic interests of the Myanmar military (the Tatmadaw).26' The [IFFMM found that
there was very little domestic accountability available and noted the significant
investment by the Myanmar government in the Tatmadaw, discussing the entrenched

loyalty between the two bodies and the clear impunity as a result of this relationship.262

The IIFFMM conducted more than 1275 interviews between March 2017 and June 2019
with victims and eyewitnesses, both targeted by the IIFFMM and randomly selected in
refugee camps.?8 It obtained and analyzed satellite imagery, photographs and videos,
and a range of documents.?% It cross-checked the information against secondary
information assessed as credible and reliable, including organizations’ raw data or
notes, expert interviews, submissions and open-source material.?%® All of the findings
and evidence were turned over to the Independent Investigative Mechanism for
Myanmar (IIMM) such that the IIMM could focus on evidence gathering and preservation

for use in criminal trials.2%6
2. Independent Investigative Mechanism for Myanmar

The HRC established the IIMM as an ongoing independent mechanism in the same 27
September 2018 HRC resolution that extended the IIFFMM. The mandate directed the
[IMM to “collect, consolidate, preserve and analyse evidence of the most serious

international crimes and violations of international law committed in Myanmar since

46



2011, and to prepare files in order to facilitate and expedite fair and independent
criminal proceedings ... in national, regional or international courts or tribunals that have
or may in the future have jurisdiction over these crimes.”?¢” The HRC also directed the
[IMM to make use of and preserve the evidence collected by the IIFFMM, in addition to
continuing the investigation and gathering further evidence that may be used in future
criminal trials.?%® This is especially relevant in light of the September 8, 2018, decision
by the ICC to exercise jurisdiction over the situation in Bangladesh pertaining to the
deportation of the Rohingya people and significant lobbying during this same period by
the OIC, Gambia, and several other states to begin pursuit of a case against Myanmar
in the 1CJ.26° The IIMM became operational in August 2019, and was extended twice:
the first time in September 2019270 and again in June 2020.2”" The resolution extending
the mandate in June 2019, explicitly required “close and timely cooperation between the
Mechanism and any future investigations ... by the International Criminal Court or the
International Court of Justice,” furthering the emphasis on evidence gathering and

preservation that would later be used in criminal trials.?72

The IIMM deepened the work of the IIFFMM by preserving evidence already collected
as well as engaging in substantial further investigation.?”3 It also extended the reach of
the prior investigation by directing the mechanism to cooperate with other international
and domestic criminal accountability mechanisms to develop evidence to be used in
criminal proceedings.?’# The substantial focus of developing evidence admissible in
international criminal proceedings has shaped the trajectory of the work of the [IMM by
creating a need for in-depth verification and preservation of evidence in addition to

general evidence collection and initial investigation.2”®

The IIMM became operational in August 2019, months before the outbreak of Covid-19.
Most of the work of the IIMM has been hampered by the Covid-19 pandemic, however
the investigators have engaged in substantial open-source investigation and have laid
the groundwork for interviews of refugees and victims.2’¢ As the mechanism’s activities

increase, the IIMM plans on identifying priority cases and conducting missions to collect
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information and evidence relevant to these cases to turn over to relevant prosecutorial

bodies.2””

The IIMM is currently made up of sixty-two staff members in five core groups: the
executive office (7 positions), the collection, analysis, and sharing section (31 positions),
the information system management section (12 positions), the language support
services section (6 positions), and the administrative services section (6 positions).2”8
The budget for the IIMM has grown from $11,588,300 for 2018-2019%7° to 15,145,500 for
2020.280 Yet many of the reports from the IIFFMM and the IIMM detail the need for
additional funding, especially for continued preservation of evidence.?®! In fact, the
mandate points to budgetary concerns as one of the main impeding factors in advancing

the work of the IIMM (aside from lack of access to Myanmar at large).28?

CONCLUSION

This working paper offers an in-depth, comparative analysis of human rights
mechanisms for Burundi and Myanmar established by the Human Rights Council over
the objections of the concerned states. Examination of the voting patterns of HRC
member states by regional groups indicates that countries in the Global North (the
WEOG group, primarily) consistently champion these mechanisms. The three regional
groups consisting of countries in the Global South— Asia Pacific, Latin America, and
Africa—play a decisive role. Reluctance among some states to authorize a mandate in
the face of opposition by the concerned state may be overcome. Indeed, without support
among states in the Global South, there would not be sufficient votes to move forward in
these circumstances. With support from states in the Global South, the HRC created
fact-finding missions for each country, which subsequently led to the creation of
investigative mandates. Thus, the recommendations of the fact-finding missions to
create further mechanisms with mandates to support criminal prosecutions, proved a
significant development. In each country, there is an on-going process of evidence

gathering. In the case of Myanmar, the mandate to prepare portfolios of evidence that
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may be used in domestic, regional, or international judicial processes may prove an
effective way to provide justice to victims. The model of progressive HRC mechanisms,
capable of gathering evidence that meets international standards, creates an important
avenue to combat impunity in contexts where concerned governments are not able or
willing to do so. Stakeholders should take note of this development and consider how

best to utilize it in similar contexts.
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APPENDIX A:
Summary of Report Findings and Statements at HRC
Sessions for Burundi

This Appendix summarizes the findings of the UNIIB and each of the COI annual
reports. Details regarding the sponsoring states for each resolution are found here as
well. This appendix highlights the significant points of debate within the HRC meetings
regarding the mandates and evolution of the COI. More detailed observations about
state comments regarding the mandates have been included along with a comparison of

voting justifications across regions per session.
HRC Created the UNIIB - 24t Special Session, December 2015

The UNIIB was adopted without a vote at special session, convened by the United
States and supported by Albania, Argentina, El Salvador, Estonia, France, Germany,
Ghana, Ireland, Japan, Latvia, Mexico, Montenegro, the Netherlands, Portugal, South

Korea, Northern Macedonia, and the U.K.283

Most countries acknowledged the need for intervention in Burundi and referenced
regional stability as a concern. Russia stated that it was the Burundian government’s
responsibility to maintain security, but that it would be impossible to do so without the
cessation of external support for warring parties.?®* Bolivia did not support the UNIIB, but
would have supported dialogue which led to peace in the region.?® Egypt and North

Korea were against the UNIIB.286
Discussion of the UNIIB Report — 33rd Session, September 2016

The UNIIB report found that systematic and patterned gross human rights violations had
been committed and continued to be committed.?®” These gross violations primarily
were committed by agents of the state or those linked to them and were committed with

impunity.288 These violations included arbitrary deprivations of life, enforced
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disappearances, torture, other forms of ill-treatment, massive arbitrary detention, and
deprivation of freedoms of expression, association and assembly.?8 While the report
noted that overt violence had declined, “[the experts [could not] exclude that some
instances of these gross human rights violations amount[ed] to crimes against

humanity.”290

The UNIIB report recommended the creation of a commission of inquiry, which the HRC
established in the 2016 session.?®' This COI resolution was introduced by Slovakia on
behalf of the EU.29?

HRC Created the COI — 33"d Session, September 2016

WEOG and other EU states began calls for international judicial processes, while
acknowledging the dialogue between the UN, AU, and Burundi to address the human
rights violations, and maintaining this dialogue was not enough to combat impunity.2®3
Countries that voted for the COI generally referenced the violations and atrocities found
by the UNIIB, especially violence against human rights defenders?%* and sexual and
gender-based violence.?®® The UNIIB report recommended that Burundi be removed
from the council, and this recommendation was vehemently opposed by Bahrain,
Bolivia, Cuba, Egypt, Morocco, Nicaragua, Nigeria, Saudi Arabia, Sudan, United Arab
Emirates, Uganda and Venezuela on the grounds that this call exceeded the mandate of
the UNIIB.2% Russia joined with these countries to state that the COl was beyond the
mandate of the HRC.2%7

Discussion of the First COIl Report — 36" Session, September 2017

The HRC discussed the first COl report at the 2017 session?® In it, the commission
found “the persistence of extrajudicial executions, arbitrary arrests and detentions,
enforced disappearances, torture and cruel, inhuman or degrading treatment and sexual
violence in Burundi since April 2015.7%%° The report further reiterated that violations

primarily were carried out by state agents, including members of the National
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Intelligence Service, police, army, and Imbonerakure (the youth wing of the ruling
party).3% It also noted that some human rights abuses were committed by armed
opposition groups, but found these difficult to document.2*' Perpetrators of these

violations generally operated with impunity.392

First Renewal of the COI — 36" Session, September 2017

There were two competing resolutions introduced at this session regarding the
extension of the COI.3%3 One was introduced by Austria on behalf of the EU and focused
the mandate on international investigation and accountability.2%* Tunisia introduced the
other on behalf of the Group of African States and focused attention on capacity
building, technical assistance, regional peacekeeping talks, and domestic

accountability.305

Brazil, Botswana, and Switzerland were particularly concerned by the existence of
competing resolutions.3% Countries supporting the final resolution were generally
concerned with the findings of the report, making specific reference to violations of
women’s and children’s human rights.3” Many WEOG and Eastern European countries,
and Mexico voiced displeasure at Burundi’s non-cooperation and expressed concerned
regarding how the COI could continue its work.3%® The United States was especially
concerned about the perceived legitimacy and credibility of the Human Rights Council if
the COI could not continue.®%® Many countries, including Rwanda (which voted “yes”),
expressed great concern about the refugees fleeting Burundi, many of which were in
Tanzania and Rwanda.3'° Burundi and the Congo voiced their opposition to the COI
recommending the ICC open an investigation into the situation in Burundi;3'' and, many
EU countries were concerned about Burundi’s withdrawal from the Rome Statute.3'?
There was a general acknowledgement of the efforts of the AU and the EAC in fostering
a dialogue with Burundi.®'3 Russia was the only country that voted in opposition to the
resolution to make a statement.3'* The Russian representative condemned the

“politicization” of the mandate but did not reject the findings of the COI’s report.315
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Discussion of the Second COI Report — 39" Session, September 2018

The second COl report, released in 2018, “found that the serious human rights
violations documented in the first year of its mandate, including crimes against
humanity, have persisted in 2017 and 2018.”316 These violations included summary
executions, enforced disappearances, arbitrary arrests, arbitrary detentions, cases of
torture and other cruel, inhuman or degrading treatment, sexual violence, and violations
of civil liberties.3!” The report reiterated that violations were often carried out by state
agents with impunity that was safeguarded by the lack of an independent judiciary.3'®
However, the report also noted an increasing concern of the growing role of the
Imbonerakure.3'® It further noted the impact of the political crisis on the country’s
economic and social situation.®?0 The imposition of additional taxes and contributions in
addition to the lack of resources allocated towards benefiting the economic and social

rights of Burundian citizens led to increased poverty levels.3?!
Second Renewal of the COI — 39" Session, September 2018

Following the release of the 2018 COlI report, the HRC again renewed the COI.322 The
resolution for renewal was sponsored by Austria on behalf of the EU.323 This renewal
mandate directed investigation into the unraveling political situation in Burundi after a
constitutional referendum.324 Approved in an environment of intimidation and repression,
the constitutional amendment extended the term of the president from five to seven
years.32> This referendum brought with it increased concern about the potential for
political repression that would continue to compromise the economic and social
conditions within Burundi.®?6¢ The COI renewal also addressed the continued struggles of
the investigation, condemning Burundi for declaring the commissioners personae non
grata and using threats, intimidation, and personal attacks to harass members of the

COl in retaliation for its previous report.3?”

During the HRC meeting, states made several references to the constitutional

amendment that could negatively impact the Arusha Accords.®?8 The EU and WEOG
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countries “deplored” Burundi’s continued lack of cooperation with the COI.32° Numerous
states called for accountability by international judicial processes in response to the COI
report’s findings that the Burundian judicial system was “unwilling and unable” to
prosecute those responsible.33 Croatia condemned Burundi for leaving the Rome
Statute,33! while Russia defended Burundi’s action.33? Many statements alluded to
protecting the upcoming election in Burundi.3* Many statements referenced the report’s
conclusions about the Burundian state’s support for the Imbonerakure who, with the
security forces, were responsible for most of the atrocities.33* Venezuela and Russia,
however, rejected the report, calling it false.335 They were the only countries to question

the accuracy of the COlI’s findings.336

Discussion of the Third COIl Report — 42"d Session, September 2019

The 2019 COl report highlighted the human rights violations that had continued since
May 2018, some of which constituted international crimes, and found that these
violations were politically motivated.®3” In contrast to previous reports, the 2019 report
named the Imbonerakure as the main perpetrator, rather than state agents at large,
although the report also identified officers of the National Intelligence Service, the police,
and local administrative officials as perpetrators of violations.338 These violations
continued to be perpetrated in a climate of impunity.33° Further, the report found that “the
suppression of civil liberties [was] intensifying in the run-up to the 2020 presidential and
legislative elections.”340 Consequently, the commission utilized the Framework of
Analysis for Atrocity Crimes developed by the Office on Genocide Prevention and
Responsibility to Protect and found that eight of the risk factors were “clearly present.”3#!
The eight risk factors identified included an unstable situation (risk factor 1), record of
serious violations of international human rights violations (risk factor 2), weakness of
state structures (risk factor 3), motives/incentives (risk factor 4), capacity to commit
atrocity crimes (risk factor 5), absence of mitigating factors (risk factor 6), enabling
circumstances or preparatory actions (risk factor 7), and triggering factors (risk factor
8)_342
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Third Renewal of the COI — 42nd Session, September 2019

Given the upcoming 2020 presidential elections, the 2019 session renewed the COI for
another year.3*3 Finland sponsored the resolution on behalf of the EU.3** The HRC
renewed the COI with a special focus on “respect for and observance of political, civil,
economic and social rights in the electoral context, with particular reference to the
economic underpinnings of the State.”*> This 2019 renewal marked a significant change
in the focus of the COlI, from investigating gross human rights violations to investigating
the structural causes of the violations, including a greater focus on suppression of civil
liberties and identification of risk factors that may lead to further political or social

unrest.346

WEOG and EU countries continued to express their displeasure about Burundi’s non-
cooperation with the COI;34’ they also echoed their previous concern about the
government’s complicity in the atrocities and general impunity afforded to the
perpetrators.34® Many countries, including WEOG and EU states, but also Tanzania
(previously concerned about the refugees, but not a voting member of the Council)
expressed concern over the human rights situation in light of the upcoming 2020
election.3*° EU countries were also particularly concerned about persecution against

NGOs and the media.3%0

Egypt and Cameroon condemned the mechanism for not taking into account efforts
made by the AU or ECOWAS to resolve the unrest.®5' Many countries voting “no” or
opposed the renewal mentioned one or more of the following concerns: Burundi had not
consented to the mechanism;3%2 there was no attempt to address Burundi’s concerns;353
states had a preference for a “non-politicized” process outside of the mandate of the
HRC;3%* and a preference for technical assistance rather than investigation.®>® China
and Russia also supported the role of other African nations and organizations in working

towards peace.3%
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Discussion of the Fourth COIl Report — 45th Session, September - October 2020

In 2020, the COl identified in its report significant corruption and violence related to the
elections that had taken place earlier in the year.3%’ It noted these problems deprived the
main opposition party of any chance of winning the election.3%® The commission pointed
to the Imbonerakure and local officials as the main perpetrators who were enabled by
the officers of the National Intelligence Service and police who often participated in
and/or supported violations or failed to act to prevent violations.3%° The report continued
to find that the judiciary was implicated in political repression by violating due process,
and enabled impunity of the perpetrators by failing to investigate and prosecute
wrongdoers.3%° The report also highlighted the negative impact of corruption and illicit
financial flows on the human rights situation and confirmed that the risk factors named in

the previous report remained in effect.36!
Fourth Renewal of the COI — 45! Session, September - October 2020

The lack of free and fair elections, in combination with the continuing and increasing
human rights violations occurring in Burundi, led the HRC to again renew the COI
mandate for a fourth time.362 This renewal resolution was sponsored by Germany on
behalf of the EU and places emphasis on the deteriorating political situation and
investigations surrounding corruption and political manipulation in addition to the human

rights violations that have been a focus of previous mandates.363

In their voting comments, EU and WEOG countries pointed to the continuing references
to possible war crimes, lack of improvements, violations of freedom of
expression/assembly/association, politically motivated arrests following the elections,
and government support of the Imbonerakure and security forces violating human
rights.364 EU countries and the UK “deplored” Burundi’s non-cooperation;36° but, Egypt
celebrated Burundi for cooperating with the Council.3%¢ Australia, Croatia, the

Netherlands, and Tanzania continued their calls for a solution to the refugee flow and
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improved voluntary repatriation.36” Nordic/Baltic countries called for the reopening of the

OHCHR office in Burundi.3®8 France called on Burundi to cooperate with the ICC.369

Countries that did not vote in favor of the mechanism, including Belarus, Cameroon, and
Venezuela, questioned the information contained in the report regarding the elections.37°
Other countries that did not vote in favor stated that they would prefer a mechanism that
“respected sovereignty,” was non-selective, and provided technical assistance.3”
Russia requested that the Council’s efforts focus more on solving socio-economic
problems;372 Myanmar and Venezuela stated that Universal Periodic Review would be a
better process to address these concerns.3”3 Cameroon, China, Egypt, Russia, South
Sudan, Tanzania, and Venezuela celebrated Burundi’s willingness to cooperate with
regional bodies and other mechanisms and work towards national

stability/reconciliation.374
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APPENDIX B:
Summary of Report Findings and Statements at HRC
Sessions for Myanmar

This Appendix summarizes the findings of the IIFFMM and each of the IIMM annual
reports. It highlights the significant points of debate within the relevant HRC meetings
documenting the evolution of both mechanisms. More detailed observations about state
comments regarding the mandates have been included, along with a comparison of

voting justifications across regions for each session.
HRC Created the IIFFMM - 34t Session, March 2017

The HRC adopted the IIFFMM without a vote during its 34 regular session.3’®> The
resolution was sponsored by Malta and supported by Albania, Andorra, Austria,
Belgium, Bosnia and Herzegovina, Bulgaria, Canada, Croatia, Cyprus, Czechia,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia,
Liechtenstein, Lithuania, Luxembourg, Malta, Monaco, Montenegro, Netherlands,
Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, the U.K., and the
U.S.376

Most countries commended Myanmar for the establishment of a new government and a
further transition to democracy.®”” Many countries noted the need for the U.N. to be
conservative in its approach to Myanmar and to avoid interfering unnecessarily.3’® State
representatives cautioned that international involvement would disrupt the transition and
interfere with the national attempt to tackle the challenges the new government

inherited.37°

Several states mentioned the National Investigation Commission and the Advisory
Committee on Rakhine State led by Kofi Annan, commending Myanmar for participating
in these mechanisms.38 There was a block of states (Bolivia, China, Cuba, India,

Philippines, and Venezuela) that did not support either the resolution as a whole or the
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specific paragraphs that created the IIFFMM.38' These states cited the need to respect
Myanmar sovereignty, allow the two commissions already established to complete their
work, and allow the government of Myanmar the chance to implement their suggestions
before the U.N. created another mechanism.382 Indonesia and Japan shared these

sentiments but did not remove their support for the creation of the IIFFMM.383

All states, even those that did not support the resolution, noted the need for the
international community to support Myanmar’s government. The EU noted: “The
adoption of this resolution by consensus will send a strong signal of support from this

Council to the transition underway in Myanmar/Burma.”384
Discussion of the First IFFMM Report — 39t Session, September 2018

The 2018 session introduced the first IFFMM report. In it, the mission found “consistent
patterns of serious human rights violations and abuses...in addition to serious violations
of international humanitarian law.”385 These violations included genocide, crimes against
humanity, and war crimes.38 The report noted that the violations were principally
committed by Myanmar security forces and that there was a “pervasive culture of
impunity” within Myanmar.38” The mission found that any accountability “must come from

the international community.”388

The report called for the Security Council to refer the situation to the ICC or create an ad
hoc international tribunal to ensure accountability for these violations.3° The report also
urged the Security Council to impose targeted individual sanctions and an arms
embargo.3% Additionally, the report suggests member states “exercise jurisdiction to
investigate and prosecute alleged perpetrators of serious crimes under international law

committed in Myanmar.”391

Finally, the report calls the HRC to create an independent investigative body to “collect,
consolidate, preserve and analyse evidence ... and to prepare files to facilitate and

expedite fair and independent criminal proceedings in national, regional or international
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courts or tribunals.”°? The report urges the HRC to keep the IIFFMM operational until
the new mechanism is established, and underscored the urgency of the situation and
the need for prompt intervention and international assistance in an effort to reinforce

democracy in Myanmar.3%3

Almost every state mentioned the mass exodus of Rohingya in August 2017, and the
refugee population in Bangladesh, and thanked Bangladesh for opening their borders to
the Rohingya.®®* Many states condemned Myanmar for not acting on the repatriation
agreement between itself and Bangladesh and for not working to create an atmosphere

where the Rohingya feel safe returning.3%

HRC Extended the IIFFMM and Created the IIMM — 39" Session, September 2018

The resolution extending the IIFFMM and creating the IIMM was introduced by Austria
on behalf of the EU and Pakistan on behalf of the OIC.3% It was adopted with a vote of
35 to 3, with 7 abstentions.3%” The resolution calls for the IFFMM mandate to be
extended and remain operational until the IIMM is operational, as requested in the
[IFFMM report, to avoid an investigative gap and ensure evidence collection, verification,
and preservation is continued seamlessly. The mandate also calls for all evidence

collected by the IIFFMM to be turned over to the IIMM, once the latter is established.

Most states voting in support of the new mandate cited the “unprecedented” and
“harrowing” crimes detailed in the report, stating that they were “appalled,” “deeply
concerned,” and “shocked” at the report’s conclusions of genocide, ethnic cleansing, war
crimes, and crimes against humanity.3%8 Several states acknowledged the reports of
Myanmar’s domestic investigation and Annan’s independent investigative mechanism
and condemned Myanmar for not adopting their recommendations.3®® Canada pressed
for more action from the international community, stating “the humanitarian appeal is

grossly underfunded; more must be done.”40
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States abstaining or voting against did so for three main reasons — a general
disagreement with state-specific mandates,*°! the lack of cooperation and dialogue with
Myanmar,%2 and the complexity of the situation given Myanmar’s transition to

democracy.*03

Further, the ICC ruled on September 6, 2018, that the Court may exercise jurisdiction
over the deportation of the Rohingya from Myanmar.4%* The mandate for the 1IMM
requested the mechanism cooperate closely with this and any future investigations.4%®
Many states strongly supported the ICC decision and the cooperation requirements in
the mandate.*%® The EU notes the importance of these mechanisms in “tak[ing] concrete
steps to ensure that evidence of the most serious international crimes and violations of
international law can be collected, consolidated, preserved and analyzed, and case files
be prepared, to facilitate fair and independent criminal proceedings in national, regional
or international courts.”%” However, some states saw this ICC decision and references
to the ICC and other international criminal accountability mechanisms as coercive and

outside the scope of the HRC.408

Discussion of the Second IIFFMM Report — 42" Session, September 2019

The IIFFMM issued its second and final report of the in August 2019. This document
focused on the inaction of the Myanmar government in transitioning to democracy and
combatting impunity for the violations detailed in the first IFFMM report. The report also
includes updates on the status of the violations and summaries of two conference room
papers produced in conjunction with the report (detailing the economic interests of the
Myanmar military and the sexual and gender-based violence and the gendered impact
of ethnic conflicts).%%°® The report also detailed the handover of its materials to the 1IMM,

outlining the guidelines used for evidence storage and preservation.41°

Many countries were “troubled” by the ongoing violations of human rights and the
inaction by the Government of Myanmar to seek accountability.*'’ The EU strongly

supported a role for the ICC in investigating and holding perpetrators accountable.*1?
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Bangladesh also commended the ICC, and seconded the IIFFMM’s suggestion that the
Security Council create an ad hoc international tribunal “without delay” to bring
perpetrators of the “genocide” to justice.*'® Other countries that supported the
mechanisms discussed the findings of structural discrimination and prejudice against the
Muslim minority.4'4 Australia acknowledged the difficulty of the democratic transition in
Myanmar,*'® as did Indonesia and India, which did not support the mechanisms.*16
Many countries that did not support the mechanism supported the repatriation of
Rohingya refugees to Myanmar, expressing that regional or bilateral mechanisms of
cooperation would be more appropriate to address the violations.*'” Most of these

countries do not support country-specific mandates on principle.*'8
Discussion of the First IMM Report — 42" Session, September 2019

The first report of the IIMM was released in August 2019, one month after the
mechanism became operational.*'® As such, the report outlined the priorities for the
[IMM, identified key challenges the mechanism would face, and defined steps that
needed to be taken to enable the mechanism to function fully. The report notes the need
to balance expediency with thoroughness, stating that “continued impunity for such
crimes is only likely to lead to further violence and suffering”42° but that “such
investigations are complex, and that it can take time for such information, documentation
and evidence to be shaped into strong case files ready for prosecution.”?! There was no

interactive dialogue for this report, and no country statements were given.
First Renewal of the IIMM - 4274 Session, September 2019

At the 4219 session, sponsors Pakistan (on behalf of the OIC), and Finland (on behalf of
the EU) introduced the resolution to extend the IIMM, which was passed with a vote of
thirty-seven to two, with seven abstentions.#?? The resolution was co-sponsored by
Australia, Canada, Iceland, Monaco, Montenegro, New Zealand, North Macedonia,
Norway and Peru, and subsequently joined by Argentina, Bosnia and Herzegovina,

Botswana, Ecuador, Georgia, South Korea and Switzerland.4?® The mandate dictates a
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flow of information, requesting that the High Commissioner for Human Rights present a
report to the Human Rights Council on the implementation of recommendations made
by the IIFFMM and human rights situation in Myanmar.#?4 The resolution also directs the
mandate to share IIFFMM reports to the General Assembly, which will then transmit

them to other relevant U.N. bodies.42®

EU countries demonstrated support of the ICC’s efforts to address alleged international
crimes, including crimes against humanity, and urged the IIMM to support the ICC in its
work.426 ASEAN countries “oppose[d] the provisions of [a] large amount of resources to
the independent mechanism of inquiry that does not have the consent of the country
concerned and cannot obtain cooperation of the country.”#?” China also continued to
urge the international community to provide assistance to promote dialogue between
Myanmar and Bangladesh to foster safe repatriation.*?8 It further stated that the
resolution exceeded its mandate, a view shared by Egypt, as well as declared the
information on Myanmar to be false.*?®

Discussion on the Secretary-General Oral Update on the Involvement of the U.N.
in Myanmar — 43rd Session, March 2020

Three months prior to the passing of the 2020 IIMM renewal, the United Nations
Assistant Secretary-General for Strategic Coordination, Volker Turk, provided an oral
update on the involvement of the United Nations in Myanmar.43 This update (known as
the “Rosenthal Report”) “highlighted the need for better engagement with Member
States...and stronger internal coordination within the United Nations system.”3! While
noting the systemic failures of the Myanmar government that led to a history of
atrocities, the report concludes that “if there is one single action that might have altered
the course of events in Myanmar it would have been the timely and impatrtial presence in
Rakhine State of some type of United Nations observatory that would offer a measure of
confidence to the oppressed minorities that their basic human rights would be
respected, and that the root causes that led to their forced emigration would be

addressed.”#32
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In response, Malaysia and OIC countries noted that “the key” to fostering the required
environment would be by encouraging U.N. bodies to work together while additionally
urging Myanmar to cooperate with the U.N. mechanisms, including the 1IMM.433
Similarly, Bangladesh and EU countries echoed the call for a "system-wide approach” to

the situation in Myanmar.434

Second Renewal of the IIMM — 43 Session, March 2020

The resolution to extend the IIMM was adopted during the 43 session with a vote of
thirty-seven to two, with eight abstentions.*3® Sponsored by Croatia on behalf of the
European Union, the resolution extended the mechanism for one year.43 Along with
welcoming the IIMM to update the Human Rights Council and General Assembly of the
mechanism’s progress via reports, it further “request[ed] that the Special Rapporteur
undertake thematic research with the view to monitor the implementation of the
recommendation made by the” IIFFMM.43” The resolution was co-sponsored by Albania,
Australia, Canada, Iceland, Liechtenstein, Maldives, Monaco, Montenegro, New
Zealand, North Macedonia, Norway, San Marino, Switzerland, Turkey and the United
Kingdom, and joined by Argentina, Bangladesh, Botswana, Ecuador, the Gambia,

Georgia, Malaysia, the Marshall Islands, Mexico and South Korea.43®

OIC countries were primarily concerned with the repatriation of Rohingya refugees.*3°
Bangladesh additionally lauded the interest of the ICJ as well as the well “balanced”
draft resolution.*9 ASEAN, EU, and OIC countries, along with Ecuador, Lithuania and
Russia (none of which were members of the Human Rights Council), were primarily
concerned with the safe repatriation and return of refugees and ICJ and ICC
proceedings.**! The Philippines, which voted not to extend the mechanism, favored
domestic accountability measures, highlighting that cooperation was a two-way street
and questioning the worth of the economic cost due to recent U.N. budget restrictions.#42
EU countries were hopeful that the upcoming elections would serve as a turning point
for human rights in Myanmar and set the stage for comprehensive state reform,

including military accountability to elected civilians.*43
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Discussion of the Second IIMM Report — 45th Session, September - October 2020

In its 2020 report, the IIMM highlighted the progress it had made in setting up
operations.** It outlined its evidence collection strategies for the purpose of sharing
information to be used by courts and tribunals, including the ICJ, with the aim to “enable
perpetrators of serious international crimes in Myanmar to be brought to justice.”4® The
report confirmed that the IIMM had received copies of relevant documentation and
evidence from the IIFFMM.446 The emergence of the coronavirus disease impacted the
[IMM*s hiring and operational activities and largely forced mechanism work to be done
remotely.44’ It also forced the mechanism to shift focus towards identifying potential
information sources that could be securely contacted remotely, and using open-source
investigation processes.** The report confirmed that the IIMM had written
communications to Myanmar government officials, but had yet to receive a response
indicating that the state would enable the IIMM to gain access to the territory.44° While
the IIMM plans to continue to request access to Myanmar, it will also continue

conducting missions in and engaging with other states.4%°

Unlike previous years, in 2020, the Human Rights Council heard the report after voting
to renew the underlying mandate.*>' Indonesia expressed concern regarding the U.N.’s
“cash flow crisis,” and recommended prioritizing efforts towards “strengthen[ing] the
capacity of the Member States to comply with their human rights obligations.”#52
Conversely, Bangladesh stressed the need for states and private actors to cooperate
with the [IMM, especially social media companies.*®® Bangladesh, EU members, and
WEOG countries highlighted their own cooperation with the IIMM and encouraged

support of the mechanism.+%*
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APPENDIX C:
Full Voting Record

Figure 12 - African Countries Full Voting Record

BURUNDI MYANMAR SRILANKA

2016 2017 2018 2019 2020 2018 2019 2020 2012 2013 2014

Country 33/24 36/19 39/14 42/26 45/1..36 42/3 43/26 25/1
Algeria A
Angola**
Benin
Botswana _
Burkina Faso**
Burundi
Cameroon**
Congo**
Céte d’lvoire
Djibouti
Egypt
Eritrea
Ethiopia
Gabon
Ghana
Kenya
Libya**
Mauritania**
Mauritius
Morocco
Namibia **
Nigeria**
Rwanda
Senegal**
Sierra Leone
Somalia**
South Africa
Sudan**
Togo**
Tunisia

Uganda
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Figure 13 - Asia Pacific Countries Full Voting Record

BURUNDI

MYANMAR

SRILANKA

2016 2017
Country 33/24 36/19

Afghanistan**

Bahrain**

Bangladesh**

China

Fiji**

India**

2018
39/14

2019

2020

Indonesia**
Iraq

Japan**
Jordan
Kazakhstan
Kuwait
Kyrgyzstan
Malaysia
Maldives
Marshall Islands**
Mongolia
Nepal**
Pakistan**
Philippines**

A

Qatar**

Saudi Arabia
South Korea**
Thailand
UAE

Viet Nam

2018

67

2019
42/3

2020
43/26

2012

2013
221

2014
251




Figure 14 - Latin American and Caribbean Countries Full Voting Record

BURUNDI MYANMAR SRILANKA

2018 2019 2013
3914 42/3 2211

Argentina**
Bahamas**
Bolivia

Costa Rica

Ecuador
El Salvador
Guatemala
Mexico**
Panama

Venezuela**
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Figure 15 - Eastern European Countries Full Voting Record

BURUNDI MYANMAR SRILANKA

2016 2017 2018 2019 2020 2018 2019 2020 2012 2013 2014

Country 33/24 36/19 39/14 42/26 42/3 22/ 25/
Albania
Armenia**
Bulgaria**
Croatia
Czechia**
Estonia
Georgia
Hungary
Latvia
Moldova
Montenegro
North Macedoni
Poland**
Romania
Russia
Slovakia**

Slovenia
Ukraine**
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Figure 16 - WEOG Countries Full Voting Record

BURUNDI MYANMAR SRILANKA

2018 2019 2013
39M14 42/3 22/1

Australia**
Austria**

Denmark**
France

Iceland
Ireland

Netherlands**
Portugal

Switzerland
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APPENDIX D:
Full List of Mechanisms

TABLE LEGEND

Institution: Which international institution established the mandate? (UN Security Council, UN Human Rights Council,
Organization of American States, European Union, etc.)

Mandate: Investigation of war crimes/atrocities in conflict situations (“AC”), single-incident investigation (“’), or corruption
investigations (“C”).

Staffing: International (I) or Hybrid (H). International staffing indicates that the mechanism was staffed by international
experts. Hybrid staffing indicates that the mechanism worked in tandem with local authorities, usually prosecution offices.

Prosecutions: Did the mandate include prosecutions?
Government objection: Was the mechanism established over the objection of the state in question?

Evidence collection: Does the mechanism collect evidence for a prosecution or to the standards of criminal
prosecutions? Those marked with “X” are ones we know collect evidence at prosecutorial standards; a “/’"denotes that it is
unclear from the docuemntation whether evidence is collected at this standard.

The table is grouped by country and where countries had multiple mechanisms, they are shaded in the same color.
We used two different colors in the shading to differentate between countries when groupings fall in a sequence.
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Name/locatlon/dates

Institution

Staffing Conduct crim.

Conduct trials

UN Independent Investigation on Burundi
(17/12/2015 - 1/9/2016)

UNHRC

AC

Commission of Inquiry on Human Rights
(Burundi)
(30/9/2016-ongoing)

UNHRC

AC

OHCHR Fact-finding mission to Central African
Republic (1/6/2013-1/7/2013)

UNHRC

AC

International Commission of Inquiry to
investigate events in the Central African
Republic since 1 January 2013 (1/12/2013-
16/12/2016)

UNSC

AC

International Independent Commission of
Inquiry on the Situation of Human Rights (Cote
D'lvoire) (1/4/2011-1/7/2011)

UNHRC

AC

Team of international experts on the situation in
Kasal (DRC, Kasai region) (23/7/2017-ongoing)

UNHRC

AC

International Team of Experts on the Kasar
region
(DRC) (6/7/2018-ongoing)

UNHRC

AC

CICIES (Comisitn Internacional contra la
impunidad en El Salvador) (9/6/2013-ongoing)

OAS

Commission of Inquiry on Human Rights
(Eritrea) (27/6/2014-1/6/2016)

UNHRC

AC

[Nine Israel/Palestine mechanisms that were
specific to that geopolitical situation; they
have been removed because of their specific
context]
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CICIG (Comission Internacional Contra la
Impunidad en Guatemala) (12/12/2006- UNDPA C H X X
3/9/2019)

UN International Commission of Inquiry
mandated to establish the facts and
circumstances of the events of 28 September UNSC I I
2009 in Guinea (2009 - 2010) (28/10/2009-
18/12/2009)

MACCIH (Misién de Apoyo contra la
Corrupcion y la Impunidad en Honduras) OAS C H X X
(19/1/2016-19/1/2020)

OHCHR Investigation Mission to Iraq (ISIL)

(Iraq)(1/9/2015-13/3/2015) UNHRC AC |

UNITAD (Investigative Team to Promote
Accountability for Crimes Committed by Da'esh/ UNSC AC | X X
ISIL (Iraqg) (20/8/2018-ongoing)

Comission of Inquiry for Lebanon (11/8/2006-
1/11/20086)

UNHRC AC I ?

International Commission of Inquiry for Mali

(19/1/2018-ongoing) UNSC AC !
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Independent International Fact-Finding Mission

on Myanmar (24/3/2017-10/2019) UNHRC AC X I

Independent Investigative Mechanism for

Myanmar (9/30/2019-ongoing) UNHRC AC X I X

Independent International Commission of
Inquiry on Human Rights in the Democratic

People’s Republic of Korea (1/7/2013- EREAC ACIC X :
7/2/2014)
Commission of Inquiry for Darfur (Sudan) UNSC AC | 2

(25/10/2004-25/1/2005)

Independent special commission of Inquiry
for Timor-Leste (20/6/2006-2/10/2006) OHCHR ! ! ?
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The Independent International Fact-Finding
Mission on the Bolivarian Republic of UNHRC AC X |
Venezuela (27/9/2019-16/9/2020)

Group of Eminent Experis on Yemen
(29/9/2017-ongoing) UNHRC AC !
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Session (Sept. 26, 2019) [hereinafter Speech by Socorro Flores Liera, Delegate from Mex. (Sept. 26,
2019)].

191 See, e.g., Speech by Alejandro Davalos Davalos, Delegate from Ecuador (Feb. 27, 2020), supra note
105 (“Ecuador agrees with the recommendations made by the High Commissioner, especially
accountability, including internationally through the International Criminal Court”); Speech by Carl
Hallergard, Delegate from the Permanent Mission of the European Union to Geneva, Interactive dialogue
with the Indep. Int’l Fact-Finding Mission on Myan. of the Hum. Rts. Council 42d Session (Sept. 17,
2019) [hereinafter Speech by Carl Hallergard, Delegate from European Union (Sept. 17, 2019)] (“The EU
also remains convinced that the Independent Investigative Mechanism for Myanmar should work in full
recognition of the jurisdiction of the International Criminal Court and we take this opportunity to reiterate
our strong support for the International Criminal Court. We welcome continuing efforts by the ICC to
address the alleged crimes against humanity, namely deportation, other inhumane acts and persecution
committed against the Rohingya people from Myanmar.”); Speech by Shameem Ahsan, Delegate from
Bangl. (Mar. 9, 2020), supra note 64 (“several judicial proceedings are underway, including in the ICC,
ICJ and a court in Argentina under the principle of universal jurisdiction. We believe these judicial
activities related to Myanmar would increase the relevance of the Mechanism and its mandate. In the
similar vein, we hope that IIMM would be able to ensure that no single perpetrator remains unregistered
and unrecorded.”).

192 See also Figures 13-14.

193 See, e.g., Speech by Olmer Torrejon Alcoba, Delegate from the Permanent Mission of Bol. to
Geneva, Discussion of Draft Resolution A/HRC/34/L.8/Rev.1 of the Hum. Rts. Council 34th Session
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supra note 196 (“continue to insist on imposing measures which do not enjoy the consent of the country,
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43d Session (Feb. 27, 2020) (“[W]e appreciate the efforts of Government of Bangladesh in providing

92



shelter and relief to the Rohingya refugees and urge the international community for greater assistance
and support.”).
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