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Sample Case Brief - Property

Pierson v. Post (N.Y. 1805) 
J. Daniel Tompkins.

Facts:  Post was hunting a fox on the beach. He chased the fox down, and just when he would have had him, Pierson, knowing perfectly well that Post was hunting this fox, swooped in, killed the fox, and kept it for himself. 

Procedural History: The lower court found for Post.  Pierson now appeals. 

Issue: Whether Post owned the fox by virtue of chasing it with dogs and hounds, and whether Pierson therefore took Post’s property by killing it and taking it away.  

Rule:  Pursuit alone is not sufficient to acquire ownership in a wild animal.

Reasoning:  According to the traditional legal authorities, you only own an animal when you physically possess it.  

But, there may be an exception when one has mortally wounded the animal and has not given up pursuit. This exception is justified because continued pursuit of a mortally wounded animal shows an unequivocal intention to own the animal together with having taken some control of it.  “Nets and toils” with which one traps an animal also count.  But, this case does not involve any kind of trap or mortal wound.

The traditional rule is justified because it preserves certainty and therefore “peace and order in society.”  53.  To side with Post would cause a flood of litigation. 

Holding:  Pierson may have been impolite, but he did not injure any of Post’s legal rights.  

Dissent:  J. Livingston.  Both parties agree that foxes are a menace.  Thus, the social welfare would be served by encouraging fox hunting.   Livingston suggests the rule that if the beast is followed by “large dogs and hounds,” the hunter should own him just as if he had mortally wounded the animal.  But, if the hunter pursues with beagles only, then the chance occupant should keep the spoils (finders keepers).  In other words, if the hunter is within reach or has a reasonable chance of taking the animal, it should be hers.  

