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Asked to think about the concept of “open justice” to 

launch  a  discussion  on  “Privatization  of  Justice  and 

Transparency:  Arbitration  and  ADR,”2 I  found  myself 

continually stumbling over the terms of discussion and the 

need  for  some  kind  of  taxonomy.  One  could  posit  that  the 

“alternatives” to court include arbitration, other forms of 

alternative  dispute  resolution  (ADR),  and  online  dispute 

resolution (ODR). This simplified view does not capture the 

vastly different kinds of processes within these groupings. 

That range runs from formal live-person in-court proceedings3 

and large-scale international investment arbitrations4 to the 

“paths to justice”5 for small-scale claimants, often cited as 

the  reasons  for  the  growing  reliance  on  internet-based 

interactions  in  courts  and  tribunals  in  the  U.K.6 and  in 

British  Columbia.7 A  thicker  description  would  also  entail 

specifying the range of technologies relied upon, from the 

buildings  (and  sometimes  the  grand  architecture)  of 

courthouses to virtual exchanges through the internet.

Many of the new processes relocate the places of decision 

away  from  courtrooms,  reconfigure  the  modes  of  making 
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decisions, and authorize actors who are not state-appointed 

judges to render decisions that, in some jurisdictions, are 

binding and legally enforceable. Whether preclusive or not, 

the hope is that the outcomes will suffice for the disputants 

and that they will not press for more in courts. In short, we 

could conceptualize the ADR/ODR array as  diffusing disputes8 

by  undoing  the  unity  of  time,  place,  and  process  long 

associated with adjudication.9

But I paused before providing this account because that 

map locates courts as one set of processes in contrast to the 

others. As I will detail, what is “court” is now in question. 

In some jurisdictions, these “other” processes are part - or 

all  -  of  what  judges/courts  actually  do.  Rather  than 

alternatives,  they  are  replacements for  adjudication,  and 

their proponents hope that they will change professional and 

public understandings of the practices of dispute resolution. 

The dichotomies that once seemed plausible between “judicial” 

and “extra-judicial activities” (to borrow terminology from a 

1983 version of a federal procedural rule10) are diminishing.

As a consequence, an integrated analysis is needed of the 

roles played by “transparency” and “openness” in this spectrum 

of dispute resolution processes, and those terms also bear 

interrogation. In some contexts, those words are equated.11 

But  transparency is dispatched specifically to describe the 

ways of seeing into organizations or activities.12 Claims are 

made  about  whether  dispute  resolution  systems  are 

“transparent” in terms of the ease of learning about how to 

obtain relief; about how individuals or entities are selected 
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to resolve disputes; about the mechanisms by which rules of 

resolution are made; about the processes for decision-making; 

and about the clarity about outcomes, either individually or 

in the aggregate.13  In the context of courts, transparency is 

often argued to be an end until itself, as contrasted with a 

method of regulation aiming to achieve goals such as fair 

distribution of access to information or, in conjunction with 

other rules, molding behavioral expectations of the actors 

involved.

Openness in the context of dispute resolution systems is 

deployed more often to refer to the capacity of individuals 

either to enter or to observe dispute resolution systems. One 

focus  is  on  the  accessibility of  procedures  for  seeking 

relief.  Indeed,  many  innovations  across  generations  are 

advocated  as  improving  this  form  of  openness;  today’s 

proponents  of  court-based  ODR  provide  a  contemporary 

example.14 Openness-as-accessibility  could  also  reference 

third parties, entitled (or not) to observe the interactions. 

The  mechanisms  for  bringing  non-parties  in  could  be  the 

physical  spaces  made  familiar  through  courthouses  and  the 

media or by televised proceedings and other forms of virtual 

exchanges. 

Above,  I  flagged  that  what  “is”  a  court  requires 

interrogation, and that challenge is reflected when discussing 

open access to “court proceedings.” The doctrine reflects the 

variations within that category. For some, the open access 

means attending hearings, while in other jurisdictions, the 

presumption  is  third  parties  can  obtain  written  materials 
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filed with courts, and in a few places, access to watching 

deliberations is an option. An essentialist posture, assuming 

that institutions called “courts” provide openness to the same 

aspects of their proceedings, is undercut by the different 

responses coming from “courts” around the world. 

In the European context, openness is generally focused on 

rights to a “hearing,” and that phrase is typically used to 

refer to live, interpersonal exchanges among disputants and 

decision-makers.15 In contrast, permitting the public to watch 

deliberations among the judges is counter-intuitive in many 

legal cultures. Yet, in Brazil, plenary sessions of the the 

Supreme Court’s deliberations are in public.16 Access to the 

outcomes of such deliberations – the judgments rendered by 

courts  -  is  often  assumed  in  diverse  legal  systems,  even 

though not all courts have institutionalized the publication 

of decisions or made a comprehensive set accessible through 

print or online reports.17 And of course, publishing decisions 

may  not  entail  publishing  reasons;  in  the  United  States, 

appellate courts may have tables listing their affirmations, 

“on  the  decision  below.”  Moreover,  in  some  jurisdictions, 

“depublication” entails taking a published decision offline to 

end its authority.18

Access to documents that parties give  to courts is a 

distinct question that has produced a variety of responses. 

Public access to docket sheets, pleadings, and briefs as well 

as to most materials filed with courts is familiar in U.S. 

law, predicated on a mix of common law and constitutional 

traditions.19 In several more recent court systems, including 
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the European Court for Human Rights (ECtHR) in Strasbourg and 

some  of  the  ad  hoc  international  criminal  tribunals,  that 

pattern has been followed. Rules permit access to documents 

when cases are pending as well as when they are closed.20

But many Member States of the EU had traditions that 

parties’ filings are not accessible. The Court of Justice for 

the European Union (CJEU) has adopted the practice that the 

written  submissions  of  parties  (including  submissions  from 

Member  States  and  the  Commission21)  are  not  routinely 

available online.22 While a case is pending, we can know the 

questions sent to the court in the reference, but not what the 

parties wrote to the court about the law as applied to the 

facts of their cases. (At argument at “public” hearings, each 

party summarizes briefly the arguments made.) 

In  jurisdictions  permitting  access  to  documents,  the 

reasons  for  doing  so  are  more  taken  for  granted  than 

theorized.  But  challenges  to  the  CJEU’s  practices  have 

prompted it to justify its rules limiting access to documents. 

When doing so, the CJEU has conceptualized parties’ filings as 

part of the court’s own processes that need to be sheltered 

from view; “the pleadings constitute the basis on which the 

Court carries out its judicial activities.”23 More by way of 

explanation  comes  from  a  2010  decision  in  which  the  CJEU 

concluded that access to materials in pending cases would risk 

subjecting both the participants and the court to “external 

pressures” and “disturb the serenity of the proceedings.”24 

A brief account of the CJEU’s decisions on this issue 

reflect that openness could be understood as in service of 
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supporting democratic institutions but may also be used to 

undermine efforts to bring institutional authority into being. 

Thus, rather than see openness and transparency as end-states 

unto themselves, the drive to make decision-making accessible 

requires analysis of the goals that are to be served. The CJEU 

has  explained  its  reluctance  to  embrace  easy  access  to 

documents in part on the argument that doing so would subject 

the  litigants  to  pressure  about  their  positions  and  would 

undermine the “equality of arms,” in that non-EU litigants had 

no such obligations of disclosure.25 The Court has thus shaped 

a  presumption  of  closure  in  pending  cases,  subject  to  an 

individual assessment about whether that presumption should 

not preclude access to particular documents.26 As for closed 

cases, the CJEU concluded that a case-by-case determination 

was  again  required,  to  consider  whether  disclosure  would 

affect other pending cases.27

That  approach  could  be  seen  as  in  tension  with 

foundational  EU  documents  committed  to  openness  and  to 

transparency,  which  are  expressly  linked  to  democratic 

legitimacy.  Indeed,  as  the  CJEU  explained,  “the  right  of 

public access to documents of the institutions is related to 

the democratic nature of those institutions.”28 In 2016, the 

issue of third-party access to documents returned to the CJEU 

through an individual’s request that the EU Commission give it 

submissions in its possession that were written by another 

party and presented to the CJEU.29 Thus more of the puzzle of 

the relationship of “courts” to “openness” had to be excavated 
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against the backdrop of the affirmative commitments to open 

processes while also protecting “court proceedings.”30 

A  2001  regulation  mandated  “public  access  to  all  the 

documents  drawn  or  received  and  held”  by  the  European 

Parliament, Commission, and Council “in all areas of activity 

of the European Union.”31 But that regulation also provided 

that institutions “shall refuse access to a document” that 

would undermine “the protection of . . . court proceedings and 

legal  advice  .  .  .  unless  there  is  an  overriding  public 

interest in disclosure.”32 The EU Commission took the position 

that  because  it  had  no  disclosure  obligation  under  the 

regulation, it had no obligation to respond. The Commission 

lost in the General Court, before the Advocate General, and in 

the Grand Chamber.33 Thus the current CJEU doctrine requires 

the Commission to respond to requests and potentially provide 

documents, but disclosure would not necessarily result, given 

mandates to decline to disclose based on weighing public and 

private interests. 

The  word  privatization has  yet  more  to  untangle.  One 

aspect is closing processes to make them private, and one 

justification is to protect disputants’ privacy. Privacy could 

be voluntary and ad hoc, or regularized and imposed. Such 

privacy  could  be  part  of  a  framework  of  rules  or 

individualized,  such  as  through  nondisclosure  agreements 

(“NDAs”) that include mandates for confidentiality in specific 

instances. In the United States, such NDAs may be focused on 

outcomes but can also apply pretrial, to documents exchanged 

through procedural rights to discovery. In addition, privacy 
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can entail insistence on secrecy, through sealing information 

or shredding records.

The term privatization also refers to a global phenomenon 

about allocation of power between governments and the private 

sector, which can take place under conditions of regulation or 

can be a part of deregulatory efforts to limit the authority 

of governments in general.34 In terms of courts, privatization 

denotes a shift away from the sovereign monopoly over dispute 

resolution to permit non-public actors to have that power. 

Less often discussed is what is taken for granted as the 

baseline, which is the accrual of sovereign power. I use the 

word “statization” to denote the numbers of activities that 

governments took on during the twentieth century.35 Pressed by 

democratic  egalitarian  social  movements,  many  countries 

committed themselves to be welfarist. Social, economic, and 

civil  rights  expanded  and  positive  obligations  followed.36 

Yet, much of the action is moving away from building state 

capacity and towards efforts to limit the use of government 

institutions — often in the name of efficiency.

Courts are one example of the services which came, during 

the last century, to be understood as entitlements for all.37 

As  Lord  Ryder  put  it,  “open  justice”  encompasses  “the 

principle of equal access to court,” which is a “common law 

constitutional right in the United Kingdom.”38 A failure to 

provide genuine access to individuals and businesses results 

in a “democratic deficit.”39 Lord Ryder, the Senior President 

of Tribunals in England and Wales, was focused on how courts 
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could meet that challenge, and his answer was to rely heavily 

on digitalization.40 

Reflection is also needed about why questions of “open 

justice” — the title of this symposium — are on the agenda. 

Forty years ago, a segment on the privatization of courts and 

their replacements would have been unlikely.41 Indeed, even 

today, we remain awash with the doctrinal openness of courts, 

familiar because of layers of custom, practice, rules, and 

law.42 But  as  I  will  detail,  despite  the  many  textual 

commitments to open courts and public hearings, there is a 

pervasive  functional privatization of court-based activities 

and of some forms of ADR/ODR, which undercuts openness and 

transparency in their many senses.

Courts, arbitration, and other forms of ADR are creatures 

of our own making, refashioned regularly as politics produces 

legal  change.  These  processes  are  always  interactive; 

practices, regulations, and constitutional doctrine shape  — 

and reshape — the normative expectations of each. We are today 

in a struggle over norms about the power to bring claims, the 

rules to determine their merits, and the role not only of the 

public  but  also  of  courts.  Those  conflicts  in  turn  are 

embedded in debates about the role of governments themselves 

and about whether goals of “open justice” remain central to 

political ordering.

To reflect on where we are now as well as on what may 

unfold requires understanding the pressures that have produced 

these new processes and the stakes in the changes underway. 

Analyzing the dynamics brings me to what Marc Galanter long 

mpi  functions of publicity and privacy March 7 2018



10

ago described as the ability of “repeat players” to use their 

resources and knowledge to structure procedures benefitting 

their interests rather than those of “one-shot” players.43

Repeat players include lawyers and judges, governments 

and other entities that regularly use courts, and the media 

that reports on dispute resolution. The impact that law has on 

our  lives  makes  me  pause  when  using  game  metaphors.  Yet 

Galanter’s terms identify how reiterative involvement provides 

insights  into,  and  the  potential  for  authority  over,  the 

procedures  that  have  substantive  impacts  on  rights  and 

remedies.  As  his  terms  also  reflect,  resource  asymmetries 

abound.  Rather  than  (to  borrow  the  English  phrase)  an 

“equality of arms,” profound disparities haunt today’s dispute 

resolution systems.44

We are, of course, not the first generation to face these 

problems. An early proponent of what today we call ADR was 

Jeremy Bentham, who shared Galanter’s insight about the power 

of repeat players. Bentham famously railed against “Judge[s] & 

Co.”  (lawyers),  whom  he  believed  developed  common  law 

practices  that  promoted  their  own  self-interest.45 Bentham 

argued that their legal system created “so thick a mist” that 

one could not, if “not in the trade,” get anywhere.46 The 

“artificial rules” of the common law produced a “factitious” 

practice full of procedural obfuscation that cost clients and 

the public.47 Civil courts were thus “shops” at which “delay 

[was]  sold  by  the  yard  as  broadcloth  [was]  sold  by  the 

piece.”48
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This symposium opened with an image of a king “giving 

justice  under  a  tree.”49 Bentham  argued  that  once  dispute 

resolution moved from the open fields of the Medieval era to 

the  indoors,  there  was  nothing  natural about  it.  Bentham 

understood  then  what  is  clear  today:  social  and  political 

movements, interacting with technologies (his focus was on the 

architecture of buildings), shape what we expect courts to 

look like and what they do. Choices are always being made, and 

Bentham’s  utilitarianism  prompted  him  to  call  for  radical 

reforms of the justice system in England.

Bentham famously opined: “Publicity is the very soul of 

justice. . . . It keeps the judge himself, while trying, under 

trial.”50 Bentham spent the first decades of the nineteenth 

century advocating for “codification” (another word he coined) 

of law as one method of achieving publicity. Bentham thought 

written laws in an organized code, rather than promulgated in 

fragments through common law opinions, would make accessible 

what law demanded. Bentham also wanted to require judges to 

preside over a whole case so as to dispense justice swiftly,51 

as  he  hoped  that  “oral  interrogation  before  the  judge  in 

public”52 would  avoid  lengthy,  slow,  and  costly  written 

exchanges.

Why  the  insistence  on  openness  and  revisions  of 

procedures  to  achieve  it?  What  are  the  utilities  and  the 

politics  of  this  form  of  knowledge  production  and  its 

relationship to justice? Reiterating Bentham’s claims helps to 

understand  their  relationship  to  present  issues.  Bentham 

argued that publicity made several contributions. A first was 
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truth;  he  thought  that  public  access  to  witness  testimony 

would serve as “a check upon mendacity and incorrectness” — 

that public disclosures would make it easier to identify false 

statements.53

Another  was  education,  in  that  judges  would  want  to 

explain  their  actions  to  those  watching  them.  Courts  were 

therefore  both  “schools”  and  “theatres  of  justice.”54 And 

famously, Bentham lauded publicity’s disciplinary powers: “the 

more strictly we are watched, the better we behave.”55 Bentham 

wanted  the  public  to  function  as  a  “half  real  and  half 

imaginary”  Tribunal  of  Public  Opinion,  able  to  know  the 

process of decision-making and the bases for the outcomes and 

therefore  to  assess  whether  the  rules  comported  with  its 

interests. That competency would enable the public to assess 

the decision-makers and hence to sit in judgment of judges and 

of the state that empowered them.56

In  addition,  Bentham  worried  about  state  control  of 

information.  Bentham  proposed  that  ordinary  spectators 

(“auditors”)  be  permitted  to  make  notes  that  could  be 

distributed  widely.  (Today  we  might  call  such  persons 

“bloggers.”) Those “minutes” would, Bentham argued, serve as 

insurance  for  the  good  judge  and  as  a  corrective  against 

“misrepresentations” made by “an unrighteous judge.”57 Bentham 

was not confident that courts would attract enough interest to 

have sufficient auditors; he proposed the incentive of paying 

them to observe and distribute information.58

Bentham’s advocacy for simplified and public proceedings 

(brought about in part through legislative control) aimed to 
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enable  public  opinion  to  function  as  a  “direct  check”  on 

judicial  authority  —  to  underscore  or  criticize  courts’ 

legitimacy.59 “Notification” of the public imposed oversight 

and  a  launch  pad  for  reform.  Publicity,  “underwritten  by 

simplicity,” would be the “main security against mis-decision 

and non-decision.”60 At the center was publicity; “[w]ithout 

publicity all other checks are insufficient: in comparison 

with publicity, all other checks are of small account.”61

I  should  underscore  that  Bentham  drew  an  important 

distinction  between  institutional  publicity  and  personal 

privacy.  Bentham’s  enthusiasm  for  openness  was  focused  on 

legitimating  and  on  disciplining  the  power  of  judges  and 

lawyers. He understood well that public processes could burden 

individuals. Bentham therefore argued for limiting openness if 

observers  were  unruly,  so  as  to  preserve  “peace  and  good 

order.”62 Bentham also thought closure proper to “protect the 

judge, the parties, and all other persons present, against 

annoyance.”63 Bentham therefore supported closure to “preserve 

the tranquility and reputation of individuals and families 

from unnecessary vexation by disclosure of facts prejudicial 

to their honour, or liable to be productive of uneasiness or 

disagreements  among  themselves,”  or  make  public  their 

“pecuniary  circumstances.”64 In  short,  Bentham  limited  his 

publicity principle for reasons ranging from “public decency” 

to  state  secrets.65 Not  surprisingly,  Bentham’s  list  of 

circumstances for closure, like his arguments for openness, 

parallel those made in contemporary courts.66
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Bentham’s concerns made him a proponent of reforms for 

another reason; he was an early advocate of what we now call 

“access to justice” (A2J). Although Bentham disdained natural 

rights,  which  he  called  “nonsense  on  stilts,”67 Bentham’s 

utilitarianism made him somewhat of an egalitarian.68 Bentham 

described filing fees as “a tax on distress,”69 and he argued 

for subsidies for those too poor to participate. He proposed 

that  an  “Equal  Justice  Fund”  be  established,  supported  by 

“fines  imposed  on  wrongdoers,”  by  the  government,  and  by 

charitable donations.70 Bentham wanted not only to subsidize 

the  “costs  of  legal  assistance  but  also  the  costs  of 

transporting  witnesses”  and  the  production  of  other 

evidence.71 Bentham called on judges to be available “every 

hour on every day of the year,” and he suggested that courts 

be on a “budget” for evidence to produce one-day trials and 

immediate decisions.72

While Bentham was innovative, his insistence on publicity 

was  built  on  practices  familiar  in  the  system  that  he 

criticized — the common law presumption (in part built on jury 

trials)  that  courthouses  were  open  venues.  Long  before 

Bentham, one can find commitments to that precept. One example 

comes from the seventeenth-century founding documents for the 

English Colony of West New Jersey.

In all publick courts of justice for tryals of causes, 

civil or criminal, any person or persons . . . may freely 

come into, and attend . . . .73

After the U.S. revolution, that proposition was embedded in 

state constitutions. The rituals from Renaissance times of the 
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public  spectacles  of  adjudication  became  obligations  of 

republican and democratic governments to welcome observers. 

“R-i-t-e-s” turned into “r-i-g-h-t-s,” as can be seen from 

excerpts  of  the  Connecticut  Constitution  of  1818  and  from 

Alabama’s 1819 Constitution.

“All  courts  shall  be  open,  and  every  person,  for  an 

injury done to him in his person, property or reputation, 

shall have remedy by due course of law, and right and 

justice administered without sale, denial or delay.”74

“All  courts  shall  be  open,  and  every  person,  for  an 

injury  done  him  in  his  lands,  goods,  person,  or 

reputation, shall have remedy by due course of law, and 

right and justice administered, without sale, denial, or 

delay.”75

Those  propositions  took  material  shape  through  the 

development of a special type of building that departed from 

the  multi-function  town  halls  of  earlier  eras.  These 

segregated spaces — “courthouses” — came to dot the landscape, 

as you can see from this 1784 courthouse in Connecticut.76

Figure 1
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New London County Courthouse, New London, Connecticut, 1784.
Architect:  Isaac  Fitch.  Relocated to present-day location  in  1839. 
Additions added in 1909 by Dudley St. Clair Donnelly, and in 1982 
by 
   Hirsch and Persch.
Source: http://historicbuildingsct.com/?p=1574

***

On both sides of the Atlantic Ocean, “open justice” was 

an  artifact  of  political  agendas  of  the  Enlightenment. 

Governments committed to building nation-state power had the 

economic  resources  to  spend  on  public  buildings  and 

apportioned funds dedicated to building courthouses to serve 

as icons of law, justice, and their own authority. Persons 

walking into courtrooms not only had rights to observe what 

transpired therein, but also governments hoped that what they 

saw would prompt or renew commitments to the rule of their 

law.  The  professionalization  of  judges,  lawyers,  and 

architects, interacting with political commitments, forged a 

system in which courthouses became a signature of governments. 

The  commitments  to  doctrinal  openness  and  to  functional 

openness were in service of the need to build state power.
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I  have  used  this  image  of  an  eighteenth  century 

Connecticut courthouse because, even as the quaint building is 

still in use, it underscores the disjuncture between Bentham’s 

era  and  ours.  The  numbers  of  people  using  courts,  the 

buildings that house judges, and the practices of courts are 

very different. So too are the modes of communication. While 

Bentham could be styled a proponent of ADR, he did not live in 

a world in which his auditors had become not only our bloggers 

but also hackers. We have come to understand that they too may 

be a source of “mendacity,” as well as a buffer against it.

The world that we inhabit, therefore, raises a question 

about whether claims for open courts are passé, in that many 

other  institutions  and  technologies  disseminate  information 

about conflicts. A vivid example comes from what in the United 

States is called “#MeToo” (and in Europe, BalanceTonPorc, or 

other such phrases).77 The web gives individuals the ability 

to tell their own stories of sexually predatory misbehavior 

and to hear others. Videos have been key to other popular 

outcries, such as when we watched airline employees drag a 

seated, ticketed passenger from an airplane and when we saw 

deadly encounters with police. Bentham’s Tribunal of Public 

Opinion has indeed been empowered through publicity. In some 

instances, these exchanges have produced structural changes 

about how institutions respond to complaints, how people treat 

each other, and what law requires. A version of Bentham’s 

“Tribunal of Public Opinion” has been put to work.

One  of  the  terms  in  English  for  spreading  this 

information  is  that  these  tapes  and  web  posts  have  gone 
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“viral.”78 The word aptly captures the speed of transmission. 

And the word also points to the specter of contamination, 

which brings me to another aspect of the disjuncture between 

Bentham’s era and ours. Bentham assumed that publicity would 

produce both oversight and then discipline that would produce 

a constructive link between the public and the institutions 

subjected  to  scrutiny.  Twenty-first  century  theorists, 

however, see at least some forms of publicity as generating 

distrust and suspicion about the institutions subjected to 

mandates for public processes.79

Moreover,  Bentham’s  imagined  public,  reflected  in  his 

metaphor of a “Tribunal of Public Opinion,” was predicated on 

the  plausibility  of  constituting  a  singular  public, 

understanding its own self-interests, aggregating preferences, 

and  therefore  enhancing  the  general  welfare.  But  that 

postulate is belied by our experiences of the many competing 

and deeply divided public(s), with different understandings of 

their own self-interests than what others ascribe to them.80 

Today,  political  and  critical  theorists  insist  on  the 

construction  of  preferences  and  multiplicity  of  points  of 

views,81 just as art historians remind us that cubism broke 

the  linear  plane  and  refuted  the  singular  perspective 

valorized in Renaissance art.82

Further, we know well about another kind of public – what 

I would term a “predatory public,” “trolling” on the internet, 

which can entail personal aggression against individuals and 

impose significant harms.83 The injuries come from a too-easy 
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dissemination  of  information  (true  and  false)  about 

individuals.

Thus, Jeremy Bentham is not only invoked as the central 

theorist for our much-admired publicity of justice’s “soul,” 

Bentham is also the touchstone for modern public relations, 

advertising, and propaganda. Misinformation, disinformation, 

manipulated information, and too much information are all also 

aspects  of  our  experiences  of  “publicity.”  Methods  of 

manipulation have expanded through technologies, exemplified 

by a “social media black market” in which some individuals, in 

quest  of  celebrity,  buy  fake  “followers”  to  claim  larger 

market shares of public attention than they actually have.84

If  one  concern  is  about  accuracy  and  manipulation, 

another is about personhood and privacy. Tensions between free 

expression and privacy have preoccupied law for a long time, 

and the development of virtual exchanges has underscored the 

complexity  of  the  impact  of  information  flows.  A  leading 

contemporary example of efforts to address trade-offs comes 

from  Google Spain Sl. v. Agencia Española de Protección de 

Datos, decided in 2014 by the Court of Justice of the European 

Union (CJEU) and shaping what has come to be referred to as a 

“right to be forgotten.”85 The Court concluded that webmasters 

had an obligation to take information off the web because of 

EU directives obliging deletion of “personal data . . . no 

longer necessary . . . to the purpose for which they were 

collected;” that mandate, however, had to be balanced with 

rights of “freedom of expression and of information.”86
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I  raise  this  case  to  make  four  points.  First,  it 

illustrates  that  individuals  experience  harm  because  new 

technologies make possible effortless dissemination across all 

boundaries. The ease of obtaining and exchanging information 

contrasts to what some refer to as the “practical obscurity” 

of the “public” records of courts.87 While documents can be 

“public” in the sense that third parties may read them, if 

contained in physical form inside file drawers in courthouses, 

individuals have to know where to look for materials and have 

the  resources  to  make  labor-intensive  site  visits. 

Dissemination entails yet other costs. 

Thus, and second,  Google Spain reminds us that search 

engines create new opportunities and provide, as Robert Post 

put it, a “virtual communicative space in which democratic 

public  opinion is  now partially  formed.”88 Google  does not 

just stockpile information; it organizes it for us to access. 

In  these  respects,  search  engines  provide  some  of  the 

functions Bentham ascribed to courts, which also compile and 

disseminate information. Google has its methods of deciding 

what materials to put up and the order of retrieval,89 just as 

courts  have  rules  on  what  documents  are  made  public,  the 

decorum required in in-person hearings, and the evidentiary 

boundaries.

Third,  Google  and  other  search  engines  are  not  only 

potential stand-ins for courts as “communicative spaces” but 

in practice, they are also courts, deciding on how to balance 

data protection rights and public access to the information in 

question.  After  the  decision  in  Google  Spain,  the  company 
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created an ad hoc Advisory Council that proposed guidelines.90 

Requests to take down information come from individuals, as 

well  as  governments  arguing  security  needs.91 Refusals  to 

delist  are  appealable  to  data  protection  agencies  at  the 

national level, and that access to appeals may prompt Google, 

as a repeat player, to develop presumptions of taking down 

information.92 Failures to delist can, under the General Data 

Protection  Regulation  coming  into  effect  in  the  spring  of 

2018, also result in fines of not more than four percent of 

global revenues, which creates yet other incentives for data 

controllers to delist.93

Google indicates that it makes decisions on a “case-by-

case basis,” that it sometimes asks for more information, and 

that no requests are “automatically rejected by humans or by 

machines.”94 Further,  Google  described  the  process  as 

“complex,”  requiring  evaluation  of  factors  such  as  the 

“requester’s  professional  life,  a  past  crime,  political 

office, position in public life,” and the authorship of the 

materials.95 Examples provided included the delisting, at the 

behest of the wife of a deceased individual, of information on 

alleged sex offenses and decisions that delisted some URLs but 

not  others  related  to  individuals  who  were  in  political 

life.96 As of the winter of 2018, Google reported that it had 

received, from 2014 through the winter of 2018, some 665,000 

requests for delisting almost two and a half million URLS; 

Google  reports  it  responded  by  removing  more  than  forty 

percent (about 900,000 URLs).97 
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Google is not the only company running its own in-house 

dispute resolution system. Another is Ebay, which reports it 

has a high volume system.  Ebay describes dealing with sixty 

million disputes annually and records a high satisfaction by 

its users.98 Companies may, like Google, employ the decision-

makers or hire third-party firms (such as Modria) to provide 

services.  Other  companies  require  using  their  selected 

mechanisms for dispute resolution but many outsource to third-

parties, such as the American Arbitration Association. 

In  addition  to  this  proliferation  of  privately  based 

court-like systems, accounts of what takes place come from the 

companies  sponsoring  them.  Google  puts  on  the  web  its 

“Transparency  Report,”  which  illustrates  that  the  primary 

source of information about private courts such as that run by 

Google  is  what  it  and  other  providers  tell  us.  The 

“corporation as courthouse” is not an open space in which 

third parties can freely enter.99 

Thus, and fourth, Google Spain also serves to represent 

the privatization of adjudicatory procedures. Google and other 

corporate dispute resolution systems have concluded that some 

forms of transparency are requisite but have not embraced the 

principles that “all courts shall be open” and that every 

“person can freely come and attend.” Rather, we have Google’s 

self-reports,100 augmented by what it must tell webmasters,101 

and what can be gleaned from reports posted about outcomes of 

these adjudicatory-like decisions and by way of the press, 

scholars’ analyses, and litigation.102 For example, if Google 

or other web platforms decline to delist,103 individuals can 
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appeal to national data regulatory bodies, and those cases may 

make their way to the CJEU.104 Further, webmasters who receive 

Google’s  notice  of  delisting  may  also  request  that  Google 

review a decision; those efforts can open windows to third-

parties to learn about disputes.105 And in principle, the many 

resulting  issues  are  questions  of  EU  law,  and  some  reach 

Member State courts and the CJEU.106 But absent the web engines 

offering full disclosures or legal mandates for third-party 

access, we have no way to assess the tens of thousands of 

decisions  in  which  the  EU  requirement  to  balance  personal 

privacy and public rights to information is being implemented. 

Return then to Bentham’s enthusiasm for “publicity” and 

realize that he is far from the only great analyst who now 

seems endearingly “innocent.” So too were most commentators, 

entrepreneurs, and inventors of the web, talking just a decade 

ago about its great egalitarian force. Few foresaw how hackers 

could  invade  the  systems  —  grabbing  information  about 

individuals’ finances and health records, terrorizing specific 

people, altering market information, controlling streams of 

knowledge, and influencing and undermining elections. Nor were 

the  myriad  of  questions  in  view  about  how  to  manage  the 

information, whether to provide free access, the propriety of 

content control, and the authority of webmasters to render 

court-like decisions. 

***
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In addition to being too optimistic about the complexity 

of  “the  public”  and  the  uses  to  which  openness  and 

transparency  could  be  put,  my  initial  discussion  did  not 

engage an important facet of courts in Bentham’s era and in 

the  century  thereafter.  Courts  were  then  exclusionary 

institutions.  The  excerpts  from  the  1818  and  1819  state 

constitutions promised “every person” a right to a remedy in 

“open courts.” But, whether in Connecticut or in Alabama then, 

women  and  men  of  all  colors  were  not  treated  equally  in 

courts. “Every person” was not all of us.

To underscore this point, look at this mural, installed 

in 1938 in a courthouse in Aiken, South Carolina.

Figure 2    

Justice as Protector and Avenger, Stefan Hirsch, 1938.
Charles  E.  Simons,  Jr.  Federal  Courthouse,  Aiken,  South  Carolina. 
Image
   reproduced courtesy of the Fine Arts Collection, United States 
   General Services Administration.
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The artist saw himself as offering up a modern version of the 

Virtue, Justice. He wrote he had decided not to use the scales 

and sword or law book but rather to show her strength as 

“protector” and “avenger” and to use the red, white, and blue 

of the American flag in his palette.107

But those who were in the court saw something else. A 

local reporter described the figure as a “barefooted mulatto 

woman wearing bright-hued clothing,”108 and the federal judge 

who  was  to  sit  in  front  of  the  mural  described  it  as 

"monstrosity," resulting in a "profanation of the otherwise 

perfection" of the courthouse.109 The judge wanted the mural 

removed; the artist argued he had not intended to make any 

political statements and offered to lighten the skin tones. 

Federal  and  state  officials  were  interested,  but  after  a 

national public controversy, the denouement was that, as can 

be seen in Figure 2, brown drapes were placed on each side, 

and the mural was covered so it could not be seen.110 Despite 

the words — “equal justice under law” — inscribed on the U.S. 

Supreme Court’s façade when the building opened in 1935, the 

U.S. was far from providing equal justice.111 The unwelcomed 

image  of  a  “mulatto  justice”  in  the  1930s  reflected  how 

unwelcome people of color were in U.S. courts.

The substantive law and the rules of procedure changed in 

the wake of political and social movements of the second half 

of the twentieth century, to which we here are, of course, the 

heirs. To denote the impact of the “rights revolution,” I have 

borrowed a snippet from Delaware’s 1999 Constitution.
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All courts shall be open; and every person for an injury 

done him or her in his or her reputation, person, movable 

or immovable possessions, shall have remedy by the due 

course of law, and justice administered according to the 

very right of the cause and the law of the land, without 

sale, denial, or unreasonable delay or expense. . . .112

The amendments augment the familiar phrases (echoing the Magna 

Carta) of rights to remedies and open courts by adding a “him 

or her” so as to encode women’s authority into the text. (That 

decision was very much of its time, as contrasted with current 

concerns that gendered pronouns suggest dichotomies that do 

not take into account the range of sexual identities.)

The Delaware text reflects that, since Bentham wrote, 

courts  have  opened  their  doors  in  a  deeper  sense  of 

accessibility. Employees can now call for legal accountings by 

their employers, just as prisoners can now challenge their 

custodians. Individuals (“vulnerable persons,” as some of the 

European case law puts it113) can seek protection from abusive 

family  members,  and  women  are  no  longer  supposed  to  be 

“chastised”  (beaten)  by  their  husbands.  Twentieth-century 

egalitarian movements produced a mix of constitutional and 

statutory law that not only recognized all persons as entitled 

to equal treatment, but also understood the terms of equality 

in different ways and welcomed an array of new participants 

into courts.

These new rights and these new participants turn courts, 

in my terms, into one of several democratic venues, obliged to 

treat all persons with respect and requiring state agents – 
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judges — to do so as well. In using the word “democracy,” I am 

not focused (as many others are) on the role played by lay 

jurors,  temporarily  holding  the  state’s  power  to  render 

judgment.114 The aspect of “the democratic” of interest here is 

how courts can provide opportunities for the public to watch 

state actors in action, as they accord (or fail to provide) 

litigants,  lawyers,  and  witnesses  dignified  treatment.  The 

public  also  can  see  that  disputants  (be  they  employee  or 

employer, prisoner or prison official) are required to treat 

each  other  civilly  as  they  argue  in  public  about  their 

disagreements,  misbehavior,  wrongdoing,  and  obligations. 

Litigation is a social practice that forces dialogue upon the 

unwilling (including the government) and momentarily alters 

configurations of authority.

A body of law (what I described as doctrinal openness) 

reinforces this proposition.115 The “right to a public hearing” 

for criminal and civil proceedings is a familiar refrain in 

European law. The U.S. Supreme Court has many times insisted 

that criminal trials and related proceedings be open to the 

media  and  the  public  in  general,  and  that  lower  courts 

recognize a right to civil trials and the hearings related to 

those processes.116 Thus, the right of access to courts has 

come to reference both the right of individuals to bring cases 

to  courts  and  the  right  of  third  parties  to  watch.  While 

litigation is often styled as a triangle, with the judge at 

the apex dealing with opposing plaintiffs and defendants, the 

depiction of a map of adjudication ought to be a square, with 

a fourth line required to denote the audience.

mpi  functions of publicity and privacy March 7 2018



28

My focus on courts’ function as venues of democracy makes 

another  argument  for  why  publicity  is  important  today  and 

requires a revision of the list of utilities that Bentham 

argued that publicity provided. Bentham saw courts as “schools 

for justice” because he thought judges would naturally want to 

explain their decisions to their audience. For me, the state 

is not only a teacher but also a student, reminded that all of 

us have entitlements in democracies to watch power operate and 

to  receive  explanations  for  the  decisions  entailed.  The 

observers  are,  in  this  account,  a  necessary  part of  the 

practice  of  adjudication,  anchored  in  democratic  political 

norms  that  the  state  cannot  impose  its  authority  through 

unseen  and  unaccountable  acts.  Therefore  courts  are,  like 

legislatures, a place in which democratic practices occur in 

real-time.

My account also assumes that law and norms — substantive 

and procedural — are not fixed but are constantly dynamic and 

debated and that court-based processes are one venue for that 

debate. This proposition is an element of my concerns about 

the functional privatization of dispute resolution and the use 

of  online  forms.  Underlying  the  use  of  some  fast-track 

techniques is the assumption that the job of law is to take 

the law “as is” and apply it to individual problems. But how 

do we know what the law is? Or how can we push for changes? 

Google’s closed courts do not let us understand how to develop 

the  balance  between  personal  privacy  and  access  to 

information, and neither do closed ODR or ADR processes in 

“public” courts.
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***

Before  examining  more  about  privatization,  I  want  to 

underscore  another  aspect  of  publicity  that  does  work  for 

courts. Statutes and regulations direct judiciaries to publish 

a  wealth  of  data  about  themselves.  In  the  United  States, 

public records name every judge appointed in the federal and 

state  systems.  Statistics  on  case  filings  are  likewise 

available, and such data collection began more than a century 

ago.117 The National Center for State Courts regularly offers 

comparative analyses of state court workloads.118 European data 

on  costs  per  case  and  justice  investment  appears  more 

extensive, as it provides measures across the Member States on 

a host of metrics in terms of investments in and outputs of 

the justice systems.119

This documentation is not only predicated on ideologies 

promoting open courts; the documentation is embedded in the 

political economy  of courts. Judges need to convince their 

coordinate branches to provide funding, and the statistics on 

demand for services are regularly submitted as evidence of the 

need for support. In the U.S., this public data production has 

worked well for the federal courts, with its tiny sliver of 

adjudication. The federal judiciary continues to be successful 

in maintaining their budget allocations even as other segments 

of the government have suffered cuts.120 State courts, where 

the bulk of litigation — more than 95 percent — takes place 

are less well-funded; about three percent of state budgets go 

mpi  functions of publicity and privacy March 7 2018



30

to courts, and many states have closed facilities and limited 

services.121

The issue of financing brings me from the discussion of 

the ways in which democratic egalitarianism changed courts to 

the ways in which democratic egalitarianism has  challenged 

courts. One of the questions I posed at the outset was about 

why the topic of privatization and ADR are on the agenda now. 

The rights revolution of the twentieth century is part of the 

explanation  for  the  focus  on  ADR/ODR  and  privatization. 

Legislatures provided a panoply of new rights and courts were 

required to welcome all comers.

Figure 3
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Sources: Administrative Office of the U.S. Courts, Caseload Statistics, 2010, tbls C-1, D-1 and F, http://www.uscourts.gov/Statistics/Federal  
JudicialCaseloadStatistics/FederalJudicialCaseloadStatistics2010.aspx.  Data  on  state  filings  come  from  the  National  Center  for  State 
Courts,  Court  Statistics  Project,  National  Civil  and  Criminal  Caseloads  (2010), 
http://www.courtstatistics.org/Other-Pages/StateCourtCaseloadStatistics.aspx. The number of state filings is an estimate, as states do not 
uniformly report data on all categories; further, this number does not include juvenile or traffic cases.

This graph,  Comparing the Volume of Filings: State and 

Federal Trial Courts, 2010, shows the volume of filings in the 

United States as of 2010. The high bar, denoting about 48 

million cases, represents filings related to contract, tort, 

and family cases in state courts. In contrast, despite the 

visibility of the U.S. federal court system, it has a small 

set  of  cases.  About  360,000  cases  are  filed  a  year,  and 

bankruptcy filings in 2010 were about 1.5 million and have 

since declined considerably.122

Figure 4
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Total filings 1976:                  48,088,437Total filings 1992:                         93,786,499Total filings 2008:                        105,965,656
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Figure 4, State Trial Court Filings, 1976-2008, maps the 

growth in state court litigation and disaggregates traffic, 

juvenile, civil, and criminal filings. As of 2008, more than 

one hundred million cases were filed in state courts.

In the United States (as in many other jurisdictions), 

not only have the numbers risen in terms of rights and the 

persons  seeking  them,  but  so  have  the  fees  charged  to 

individuals  using  the  system.  The  government,  as  a  repeat 

player, turns both to legislatures and to users for support. 

Proponents of reforms (such as diversions from the criminal 

justice system, family waiting rooms, and ADR/ODR programs) 
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have relied on new fees to expand programs. Illustrative is a 

2017 European volume on ODR, commenting that, while waivers or 

subsidies may be required in some instances, “charging users 

seems to be the only known way forward towards 100% access to 

justice.”123 Deciding to  add these  charges reflects  another 

impact of Galanter’s repeat player analysis. The individuals 

in need of such services are often one-shot players, unable to 

avoid the new fees. While individual sums may be relatively 

small  “surcharges,”  the  cumulative  impact  can  result  in 

thousands of dollars of expenses. Absent systems in which fees 

are pegged to income, in practice courts have come to rely on 

regressive taxes to provide their services.

Lawsuits on both sides of the Atlantic have been filed in 

response; they argue that various fee systems are unlawful in 

light of commitments to open courts and equal justice. In 

2014,  the  Canadian  Supreme  Court  found  impermissible  an 

escalating  set  of  fees  charged  by  British  Columbia  when 

litigants’ trials lasted for more than three days.124 Relying 

on Section 96 of its Constitution Act of 1867 (providing that 

the “Governor General shall appoint the Judges” of provincial 

courts),125 the Court concluded that litigants had a right to 

“‘Section 96 courts.’”126 As a consequence, British Columbia 

could not charge hundreds of dollars if doing so imposed an 

“undue hardship,” even for persons who were not “indigent” and 

therefore not exempt under the statute.127

In 2017, the U.K. Supreme Court took a similar approach 

when it invalidated the high fees imposed by the government on 

claimants in its Employment Tribunals.128 While the schedule 
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varied with the kind of claims brought by employees, fees ran 

from £1200 to £7200 at the first instance level, to be paid in 

different  stages  for  filing,  hearings,  and  the  like.  In 

contrast, fees in small claims courts were pegged to the value 

of the claim and ranged from £50 to £745.129

Remissions (fee waivers) were available in the Employment 

Tribunals. But the U.K. Supreme Court found the increased fees 

unlawful,  given  that  a  “right  of  access  to  the  courts  is 

inherent in the rule of law” and that the administration of 

justice was not “merely a public service like any other.”130 

The  U.K.  Supreme  Court  spoke  not  only  of  the  value  of 

producing precedent, but also emphasized that businesses

need to know, on the one hand, that they will be able to 

enforce their rights if they have to do so, and, on the 

other hand, that if they fail to meet their obligations, 

there is likely to be a remedy against them. It is that 

knowledge which underpins everyday economic and social 

relations.131

Like the Canadian Supreme Court, the U.K. Court reasoned that 

obligations to pay fees ought not to be waived based only on 

indigency. Rather, the question was the impact of fees “in the 

real  world”;  when  low-  or  middle-income  households  had  to 

forego “the ordinary and reasonable expenditure required to 

maintain what would generally be regarded as an acceptable 

standard  of  living,  the  fees  cannot  be  regarded  as 

affordable.”132

Challenges to court fees in the United States stem from 

the 1970s, as part of efforts (which were not successful) to 
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define poverty as a “suspect classification” under the Equal 

Protection  Clause.  The  federal  system  and  state  courts 

generally had waiver provisions for persons seeking to proceed 

“in forma pauperis,” but Connecticut did not provide those 

waivers for individuals seeking divorces. A class of “welfare 

recipients residing in Connecticut” argued that, by failing 

to create a method by which to waive the sixty dollars for 

filing and service required to obtain a divorce, the state 

had violated their federal constitutional rights.133

Justice  Harlan,  writing  for  the  Court  in  Boddie  v. 

Connecticut,134 agreed  that  the combination of “the basic 

position of the marriage relationship in this society’s 

hierarchy of values and the . . . state monopolization” of 

lawful dissolution resulted in a due process obligation for 

the state to provide access.135 Although  the  concurrences 

argued for broader principles that would have applied beyond 

the context of divorce,136 Justice Harlan’s language shaped a 

narrow  obligation  to  waive  fees  that  permitted  other 

exclusionary fees to remain in place. For example, the Court 

thereafter refused to require fee waivers when individuals 

sought to challenge a reduction in welfare benefits or to file 

for  bankruptcy.137 The  Court  likewise  concluded  that  the 

inability to pay a fine after serving a sentence could not be 

the basis for continuing to keep a person in prison,138 nor 

could the inability to pay – absent inquiries into capacity to 

do so – be the basis for jailing a person sanctioned by a fine 

itself.139
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The  issue  has  returned  to  the  fore  as  the  kinds  and 

numbers of court assessments have multiplied – reflected in 

the new term “LFO” – legal financial obligations incurred as 

jurisdictions  raise  fees  and  impose  surcharges  in  civil, 

criminal,  and  traffic  filings  that  put  many  people  into 

debt.140 Unlike the U.K. and Canadian, in which lawsuits have 

argued that amounts set are too high for middle-class and 

lower middle-class litigants, the U.S. challenges are focused 

on  how  the  consequences  of  the  inability  to  pay  violate 

constitutional rights. For example, the use of money bail for 

persons otherwise eligible to be released is one practice that 

a  few  courts  have  recently  found  unconstitutional.  While 

poverty is not generally a protected class, these decisions 

reason,  intrusions  on  liberty  have  to  be  supported  by 

rationality.  If  persons  are  eligible  for  release  but  then 

prevented because of high bail bonds, poverty is the basis for 

detention, and that is constitutionally impermissible.141 In 

addition,  lawsuits  have  challenged  whether  states  can 

automatically suspend the drivers’ licenses of individuals who 

owe courts fees.142 Yet another theory is that court-imposed 

fees undermine the impartiality of the judges deciding to levy 

them.143

Litigation  has  been  one  response,  and  another  is  new 

legislation and policy changes. Concerned about this pile-up 

of fines and fees, many states have commissioned task forces 

on  “access  to  justice,”  and  they,  in  turn,  have  proposed 

statutory revisions to reduce or limit fees. To provide a 

glimpse, I borrow a chart, described as “Recipe of Civil Court 
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Assessments”  (figure  5)  from  a  2016  Task  Force  on  Civil 

Assessments commissioned by the Illinois judiciary.

Figure 5

Each county in the state can decide on charges, plus the 

state has “add-ons” — resulting in fees of several hundred 

dollars — levied unless a person can show that he or she is 

“indigent.” Moreover, not only are plaintiffs charged to file 

cases, but also defendants can be charged to answer them. That 

task force focused on both civil and criminal fees, which it 

termed “assessments” and others have called LFOs. Figure 6 

provides a sampler from five major states in the United States 
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that details the wide variation in fees in both small claims 

court and regular first instance courts.

Figure 6

Of course, 

filing fees are the tip of the iceberg. Disputants pay vastly 

more for lawyers and experts. Thus, three important facets of 

contemporary civil litigation in the United States need to be 

brought into focus. A first is that many people are in court 

without lawyers. About a third of the civil filings in the 

federal courts are brought by individuals lacking lawyers;144 

on  appeal,  more  than  fifty  percent  who  seek  review  do  so 

without lawyers.145 Research on state courts identified a set 
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of about 650,000 civil cases in which at least one side in 

three-quarters of the cases had no lawyer.146 Most often that 

party was the defendant.147

The second facet of U.S. litigation is that remarkably 

few cases actually involve much adjudication. The National 

Center on State Courts evaluated almost a million cases dealt 

with between 2012 and 2013.148 Most of the civil cases involved 

debt  collection,  in  which  most  debtor-defendants  were  not 

represented.  Specifically,  about  two-thirds  of  the  filings 

involved contract claims; more than one half of that set of 

claims were landlord-tenant and debt collection.149 Almost all 

of the decisions took place without adjudication (defined to 

include  summary  judgments  and  court-annexed  arbitration  as 

well as trials) on the merits.

In federal court, the statistic that has become familiar 

is that one-in-one-hundred civil cases starts a trial. The 

shorthand  is  the  “vanishing  trial.”  Opportunities  for  the 

public  to  watch  proceedings  other  than  trials  are  also 

diminishing. Research on “bench presence” counts the hours 

that federal judges spend in open court, whether on trial or 

not. One study reported a “steady year-over-year decline in 

total courtroom hours” from 2008 to 2012 that continued into 

2013.150 Judges spent less than two hours a day on average in 

the courtroom, or about “423 hours of open court proceedings 

per active district judge.”151

The numbers of unrepresented individuals and the dearth 

of adjudication may seem counter-intuitive, given the public 

face  of  courts.  But  a  third  facet  of  adjudication  in  the 
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United States helps explain that visibility, which is the role 

played by collective actions through rules authorizing “class 

actions”  and  through  pre-trial  consolidation  as  “multi-

district litigation” (MDL) proceedings. As of 2016, of the 

325,000 pending civil cases in the federal system, about a 

third were part of an MDL, in which a single judge is assigned 

to oversee and manage the pretrial phases of what, formally, 

are tens of hundreds of individual cases but functionally are 

handled in the aggregate.152

Thus, while courts in the United States are populated by 

many people with no lawyers, much of the “real” litigation 

happens through scaling up by way of collective actions in 

which lawyers provide representation because of the economies 

of  scale.  Many  of  the  lawsuits  challenging  the  system  of 

pricing of court services that I have referenced come through 

class actions.

***

To summarize, one of the reasons to have a discussion 

about  the  form  taken  by  ADR  is  because  it  developed  in 

response to the success of courts — welcoming new claimants 

and providing innovative remedies in the wake of the expansion 

of  government  functions.  My  account  of  the  changes  also 

requires revisiting the drivers of change. In Bentham’s days, 

the repeat players shaping the rules were “Judge & Co.,” — 

lawyers and judges. But today, the repeat players range from 

social egalitarian movements to governments, corporations, and 
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the  media.153 The  rise  of  this  array  of  repeat  players 

underscores  competing  visions  of  courts.  Some  aim  to 

distribute  the  social  services  that  courts  provide  by 

enlisting their power to be and to achieve more egalitarian 

practices. Others seek to prevent use of those services.

John Rawls famously imagined a “veil of ignorance” to 

invite us all to make just rules without knowing how they 

would  affect  us.154 No  such  veil  is  at  work  here.  Rather, 

entrenched and new interest groups — some understanding they 

are  likely  plaintiffs  and  others  seeing  themselves  as 

defendants  —  are  playing  for  the  rules  about  openness, 

transparency,  privatization,  and  aiming  to  redefine  the 

contours of “justice” systems.

This backdrop provides the frame for a brief overview of 

contemporary technologies and processes for decision-making in 

courts and in their alternatives/replacements. In some parts 

of Europe and in the United States, during the last decades of 

the twentieth century, governments reiterated commitments to 

litigation through their significant investments in new and 

large  courthouses,  as  judges,  lawyers,  and  architects 

succeeded in obtaining funds for signature buildings.155 One 

translation of rising filings and a robust economy is figure 

7, the federal courthouse in St. Louis Missouri, with its 29 

stories and dozens of courtrooms.

Figure 7
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But  contrast  that  imposing  building  with  the  advice 

posted in 2014 on the website of the U.S. Courts. In a text 

box, the judiciary counsels that, to “avoid the expense and 

delay of having a trial, judges encourage the litigants to try 

to  reach  an  agreement  resolving  their  dispute.”156 A 

translation of that admonition in ordinary practices comes 

from  the  federal  “local  rules”  implementing  the  national 

regime in the District of Massachusetts. In a subpart entitled 
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“Settlement,” the court proposes that at “every conference 

conducted  under  these  rules,  the  judicial  officer  shall 

inquire as to the utility of the parties conducting settlement 

negotiations,  explore  means  of  facilitating  those 

negotiations, and offer whatever assistance may be appropriate 

in the circumstances. Assistance may include a reference of 

the case to another judicial officer for settlement purposes. 

Whenever a settlement conference is held, a representative of 

each party who has settlement authority shall attend or be 

available by telephone.157

This rule provides instructions for the judges who sit in 

a courthouse (figure 8), designed by the architect Harry Cobb, 

opened in 1998, and adorned with Ellsworth Kelly panels.
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Figure 8

John Joseph Moakley United States Courthouse, Boston, Massachusetts. 
Architect: Harry Cobb, 1998. Photograph Copyright: Steve Rosenthal, 1998. 
Photograph reproduced with the permission of the photographer.

The  courthouse  has  twenty-five  thoughtfully  adorned 

courtrooms. Each of the four walls is marked by stenciled 

arches of equal size to denote the four sets of participants 

in adjudication — the judge, the plaintiffs, the defendants, 

and  the  public  —  forming  the  square  that  ought  to  be 

substituted for the triad commonly in view that depicts judge 

and disputants in a triangle mimicking scales.
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Figure 9 

Interior of a courtroom, John Joseph Moakley Federal Courthouse,
   Boston, Massachusetts, 1998.
Photographer: Steve Rosenthal. Photograph Copyright: Steve
   Rosenthal. Photograph reproduced with the permission of the
   photographer and courtesy of the court.

Even as a number of benches for observers have been built 

into  the  courtroom,  rules  of  court  have  limited  their 

relevance. As the excerpt from the federal district court of 

Massachusetts  reflects,  no  place  is  written  into  its 

settlement  practices  for  third  party  observation.  That 

approach is not idiosyncratic. Across the country, published 

ADR rules rarely reference the public.158 To the extent third 

parties are mentioned, the context is usually an admonition 

that confidentiality is required of participants in court-

based ADR processes.

As I mentioned, of 100 civil cases filed in the federal 

system, one starts a trial. Less appreciated is that filings 
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are also flattening in both state and federal court systems. 

The denouement, as one esteemed trial judge put it, is that 

the image of a federal judge sitting on the bench in a black 

robe “presiding publicly over trials and instructing juries” 

is obsolete; it should be replaced by a picture of a person in 

business dress in “an office setting without the robe, using a 

computer and court administrative staff to monitor the entire 

caseload and individual case progress.”159

That  point  is  made  again,  and  celebrated,  in  a 

pictograph, borrowed from the 2016 Report entitled  “ODR and 

the Courts: The Promise of 100% Access to Justice?”.160
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Figure 10

The  images  and  text  outline  steps  for  responding  to 

conflicts. Depicted are individuals behind computers working 

through whether they can reach a resolution. In another frame, 

a person is labeled as a mediator, and another a judge. The 

public is not in sight. The text of the monograph reflects its 

title,  insistent  that  ODR  will  promote  users’  “fairness 

experience;”161 the “users” referenced are disputants. Unlike 

the 2017 account of the U.K. Supreme Court, requiring that 
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filing  fees  be  limited  in  employment  tribunals  because 

everyone needs to know about the enforceability of rights, 

“which underpins everyday economic and social relations,”162 

this monograph neither addresses the public nor describes how 

users and consumers should be understood as citizen-agents 

empowered  to  participate  in  shaping  dispute  resolution 

processes.

The exclusion of the public is not inevitable. Some ODR 

processes, such as those underway in the courts of British 

Columbia,  include  efforts  to  preserve  the  principle  of 

openness163 even  as  ODR  is  becoming  what  is  “the  court.” 

Policymakers describe their efforts as responding to concerns 

about individual privacy and the appropriation of web-based 

information  while  maintaining  commitments  to  institutional 

openness.164 A  new  “Tribunal  Decision  Process”  in  British 

Columbia’s Civil Resolution Tribunal (“CRT”) aims to “replace 

a  model”  of  in-person  open  dispute  resolution  of  property 

disputes (that had been “generally open to the public”) with 

an ODR process reliant on written submissions and available 

unless parties opt out.165

The  procedures  aim  to  encourage  a  first  phase,  of 

negotiation. The policy did not organize access to materials 

related to settlement efforts that, it notes in its “Access to 

Records and Information in CRT Disputes” provisions,166 often 

take  place  in  private  settings.  As  for  the  disputes  that 

proceed to the Tribunal, the policy concluded that it was “not 

practical  to  provide  the  public  with  the  opportunity  to 

observe  the  Tribunal  Decision  Process  as  it  occurs.”167 
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Instead, the policy offers “transparency . . . by posting CRT 

final  decisions  on  a  publicly  accessible  website”  and 

permitting the public (upon payment of a fee) then to see the 

“evidence submitted.”168

To summarize this aspect of my discussion, a good deal of 

court-based  ADR/ODR/reconfiguration  celebrates  ODR  as  the 

answer to the “global crisis” in access to justice. These new 

technologies are argued to advance one sense of openness — 

accessibility for disputants - in part through lowering the 

cost of the process. Enthusiasm in many quarters runs high.169 

But much of the discussion of ODR and ADR ignores the other 

sense  of  openness,  the  role  of  third  parties  welcomed  to 

observe. And, relatedly, also ignored is a role for collective 

action. The models are focused on single-file decision-making 

rather than on group-based information and resource sharing. 

This approach exemplifies the complacency I noted earlier. The 

implicit assumption is that the law as we have it is good but 

what we are lacking is access to it.

But what about how the law could/would/should change — in 

all  directions?  When  rejecting  high  filing  fees  in  the 

Employment Tribunal in the U.K., the Supreme Court insisted 

that access to courts was not “of value only to the particular 

individuals  involved;”  the  Court  cited  a  1932  ruling 

(Donoghue v. Stevenson) as the example of an ordinary dispute 

resulting in a rule, that producers of consumer goods were 

under a duty to take care for the health and safety of the 

consumers of those goods, which was “one of the most important 

developments” in twentieth-century U.K. law.170 Theorists from 
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Habermas  to  Pierre  Bourdieu  have  analyzed  the  interplay 

between fact and law and the reflexivity that constructs our 

professional  habitus.  My  concern  about  this  functional 

privatization  is  on  how  democratic  change  can  take  place 

through  iterative  exchanges  in  courts  and/or  their 

replacements.

Procedures  always  allocate  authority,  and  as  Bentham 

instructed long ago, privatization takes away the public’s 

authority  to  scrutinize,  let  alone  to  discipline,  the 

decision-making and the norms that undergird it. Just as I 

cannot know how Google is balancing the interests under EU law 

on data protection and access to information, I do not know 

the judgments made and the norms promoted in these ADR-ODR 

courts.

***

What I have focused on thus far is the privatization of 

court-based processes. A brief account is in order of another 

form of ADR that is very visible in the United States, which 

are mandates to use arbitration in lieu of courts. I do not 

discuss large-scale investment and commercial or international 

arbitrations,  but  a  host  of  smaller  claims,  arising  from 

employment  and  consumer  relationships  and  predicated  on 

statutory, constitutional, and common law claims.

The legislation that is at the base of this practice in 

the United States dates from 1925. The Federal Arbitration Act 

(FAA) was heavily influenced by transatlantic developments and 
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aimed  to  make  obligations  in  contracts  to  arbitrate 

enforceable by courts.171 The key repeat players who brought 

this statute into being were the Chamber of Commerce and the 

American Bar Association, and in particular the New York Bar 

Association.172

For  a  period  of  about  fifty  years,  the  act  was 

interpreted as only applying to genuine volunteers. In a 1953 

U.S.  Supreme  Court  decision  involving  a  form  mandating 

arbitration between a securities broker and a customer, the 

Supreme Court explained that even if some buyers and sellers 

dealt “at arm’s length on equal terms,” the federal securities 

laws were “drafted with an eye to the disadvantages under 

which buyers labor.” Moreover, arbitrators’ “award[s] may be 

made  without  explanation  of  their  reasons  and  without  a 

complete record of their proceedings.”173 Hence, one could not 

examine “arbitrators' conception of the legal meaning of such 

statutory requirements as ‘burden of proof,’ ‘reasonable care’ 

or ‘material fact’ . . . .”174

Thus,  the  Court  stressed  the  need  to  regulate 

inequalities in bargaining power and the function of courts as 

obliged to enforce legal provisions and subject to appellate 

oversight.  Deficits  in  the  processes  of  bargaining  and  of 

decision-making  meant  that  arbitration  was  for  volunteers 

only. In other words, this excerpt reflects what I understand 

the  law  in  the  EU  and  in  Canada  and  other  jurisdictions 

requires – enforcement of arbitration clauses is predicated on 

the  equality  of  those  binding  themselves  to  use  that 

procedure.175
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But in the 1980s, the U.S. Supreme Court shifted its 

approach  and  held  such  mandates  enforceable  even  if  those 

clauses  were  in  forms  and  even  if  the  less-well-resourced 

party objected. At the time, the Court explained itself by 

noting  that  arbitration  offered  an  “effective”  means  of 

enforcing rights. Over the decades, the Court’s doctrine has 

become increasingly insistent on using arbitration. To glimpse 

this approach in practice, I provide two pages from an exhibit 

in  a  Supreme  Court  case  between  the  Equal  Employment 

Opportunity Commission and Waffle House, describing itself on 

its form as “America’s place to work;” “America’s place to 

eat.”
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Figures 11A/B
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The micro-print on this job application is not easy to read, 

whether reproduced or in the original. Two key paragraphs are 

below. One is about using store equipment (or eating the food) 

and the other is about dispute resolution.

“. . . I agree that Waffle House, Inc. may deduct 
from any monies due me, an amount to cover any 
shortages which may occur and will indemnify Waffle 
House,  Inc.  against  any  legal  liability  for 
withholding said shortages from monies due me as a 
result of my employment with Waffle House. If there 
are  any  shortages  or  losses  in  money,  food,  or 
equipment which is assigned to me or to which I 
have access, I agree to submit to a polygraph or 
other  scientific  evaluation  test  conducted  in 
compliance with applicable law . . . .”

“The  parties  agree  that  any  dispute  or  claim 
concerning  Applicant's  employment  with  Waffle 
House,  Inc.  .  .  .  will  be  settled  by  binding 
arbitration. The arbitration proceedings shall be 
conducted under the Commercial Arbitration Rules of 
the American Arbitration Association in effect at 
the  time  a  demand  for  arbitration  is  made.  A 
decision and award of the arbitrator made under the 
said rules shall be exclusive, final and binding on 
both  parties,  their  heirs,  executors, 
administrators, successors and assigns. The costs 
and  expenses  of  the  arbitration  shall  be  borne 
evenly by the parties.”176

In the case in the U.S. Supreme Court, Eric Baker was 

hired and then fired after he had a seizure at work. He went 

to the Equal Employment Opportunities Commission (EEOC), which 

can pursue both back pay and injunctive relief if the EEOC 

investigates and believes that federal discrimination laws are 

violated. Waffle House argued that because Baker had signed 

the job application, the EEOC was prevented from bringing a 
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claim to help Mr. Baker get back pay. The majority of the U.S. 

Court disagreed — that such forms do not bind the government 

agency that had statutory authority to pursue both future and 

remedial relief.177

The next form, Figure 12, was sent to me by my cellular 

service but is not unique to that provider.
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Figure 12

The text prevents me from using courts and from being in class 

actions in and out of court. It is another bad graphic, in 

that it cannot be easily read. Yet it is a good graphic, 
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because there is no point in reading it. Doing so is a waste 

of time. When I called the provider to object to its terms, I 

was told that no negotiation was possible — take it or stop 

using that cell phone service.

EU law would not enforce these terms; many state courts 

in the United States shared that view. California had both a 

statute and a decision holding such a waiver unenforceable; 

its rule was that in “a consumer contract of adhesion [when] . 

. . disputes . . . involve small amounts of damages . . . the 

waiver [of a class action] becomes in practice the exemption 

of the party ‘from responsibility for [its] own fraud.’”178

But  the  U.S.  Supreme  Court,  in  a  case  in  which  the 

wireless  service  provider  AT&T  sought  to  enforce  a  class 

action ban, read the 1925 FAA as preempting state courts from 

reaching  that  judgment.179 The  Court  returned  to  the  1925 

statute and concluded that such state laws were an “obstacle” 

to the support of arbitration that is the federal policy.180 

The Supreme Court has also read the FAA mandate to govern 

claims of wrongful death of individuals in nursing homes — 

absent  a  showing  that  an  individual  was  subjected  to  an 

unconscionable contract.181 Pending (as of this writing) are 

other  cases  about  whether  provisions  of  the  1935  National 

Labor Relations Act, protective of collection action, limit 

the ability of employers to impose single-file arbitration 

clauses, including for claims by workers of wrongly withheld 

wages.182 

Proponents of enforcing such mandates to arbitrate make 

two claims in support of enforcement. The first is contract, 
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that the parties consented. But read what AT&T has on its 

website about what it calls its “customer agreement.” “We may 

change any terms, conditions . . . or charges . . . at any 

time.”183 That is why I have not used the term “contract” or 

“agreement” when discussing these documents. They are neither 

negotiated nor negotiable.184

The second argument advanced is that arbitration is as 

effective as or better than courts. That position has been 

advanced by proponents of class action bans, including the 

U.S. Chamber of Commerce, which relies heavily on the language 

of  “access  to  justice.”  In  2017,  its  lawyer  argued  that 

arbitration “empowers individuals, freeing them from reliance 

on lawyers” and making “dispute resolution easy to access and 

claims easy to prosecute.”185

But does it? Concerned about these arbitration mandates 

and collective action bans for some time, I have sought to 

find evidence of “empowerment.” I honed in on AT&T because of 

its leadership role in enforcing class action bans. AT&T’s 

mandates  for  consumer  dispute  resolution  use  the  American 

Arbitration  Association  (AAA)  to  administer  arbitration. 

Because the AAA complies with California requirements that 

arbitration  providers  post  information  on  websites  about 

consumer arbitrations,186 learning about consumer usage of that 

process is possible. 

A  first  point  is  that  in  total,  the  AAA  administers 

relatively few consumer filings; it reports providing about 

1400 to 1600 nationwide, each year.187 The second point is that 

by filtering information about thousands of posted claims, we 
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could identify how many arbitration cases involved AT&T. From 

2008-2017, the company had between 85-147 million customers. 

As the chart in Figure 13 summarizes, fewer than sixty people 

a year filed individual claims during this eight-year period.

Figure 13
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As this chart also reflects, parallel findings come from 

the  Consumer  Financial  Protection  Bureau  (CFPB),  which 

analyzed consumer filings involving credit cards and loans. 

Again, hundreds of millions of people have credit cards, and 

the CFPB found about 400 filings per year during a three-year 

period.188 In short, almost no consumers use this route to seek 

redress.

Of  course,  one  explanation  is  that  consumers  have  no 

legal  claims.  But  regulatory  actions,  for  example  in  2014 

against all the major wireless providers in the United States, 

make that assumption implausible.189 Rather, returning to the 

opening discussion on different senses of transparency, the 

processes  for  pursuing  claims  are  not  easy  to  sort  out. 

Arbitration  administrators  have  websites,  and  one  has  to 

navigate  bodies  of  rules  and  supplementary  protocols  that 

apply to different kinds of claims.

Further, the low value of individual claims (in the AT&T 

case in the U.S. Supreme Court, the consumer sought to recoup 

$30 for an alleged violation of a fair advertising law) has to 

be measured against the costs of filing. The AAA imposes a 

$200  administrative  fee  on  consumers  (and  $1700  on 

businesses),  even  as  it  also  requires  that  employers  and 

service providers absorb the costs of the arbitrators when 

employees and consumers seek redress.190

Another  barrier  is  the  lack  of  information  about  the 

underlying wrongs. Arbitration providers’ rules in the United 

States  make  the  proceedings  private;  no  third  parties  can 

attend without permission.191 In addition, some but not all of 
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the company or employer mandates to use arbitration include 

confidentiality  clauses.  Enforcement  of  confidentiality 

clauses  in  such  documents  has  become  commonplace,  even  as 

judges acknowledge the repeat player effect - that one side 

derives  advantages  from  knowing  the  track  record  of  past 

proceedings, while individual opponents do not.192 This mix of 

a lack of knowledge and a need for energy to figure out how to 

pursue remedies means that many individuals “lump it.” Absent 

collective actions, they do not proceed alone.

In this context as in others, one can see the array of 

repeat players seeking to reshape rules. In 2017, the Consumer 

Financial  Protection  Bureau  had  proposed  regulations  that 

would have made unenforceable ex ante waivers of courts and of 

class  actions  for  consumers  dealing  with  credit  card 

companies.  The  CFPB  also  sought  to  provide  more  public 

information about arbitrations. In addition to proposing that 

pre-dispute class action waivers not go into effect in the 

financial  products  and  services  markets  over  which  it  had 

jurisdiction, the CFPB also sought to require reporting on 

arbitration  —  databased  on  a  website,  with  redactions  if 

needed  for  individuals’  privacy.193 That  rule  required 

information  on  the  initial  claim  requested,  the  documents 

mandating arbitration, and communications between individual 

arbitrators and the administrator (such as the AAA) related to 

problems if the service provider had not paid required fees.194 

(As I noted, a few states, such as California, have statutes 

requiring information on consumer arbitrations as well).

The opponents, with the Chamber of Commerce at the helm, 
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argued against the regulations. The Chamber and its allies won 

in October of 2017 when Congress (with the Vice President 

voting in the Senate) passed a resolution providing that the 

CFPB’s proposed “rule shall have no force or effect.”195 

Audiences outside the United States may think that the 

law  I  have  recounted  reflects  the  exceptional,  the 

aberrational, and the unwise approach in the country. But as 

political upheavals of the last few years make plain, we do 

not live in insulated cultures. Efforts are underway around 

the world to expand the use of collective actions, and efforts 

are underway to try to block that expansion.

Prompts in Europe for more collective methods of dispute 

resolution come from recommendations from the EU to provide 

more by way of consumer redress,196 and (as of the spring of 

2018) for Member States to provide some forms of collective 

action  for  data  protection  claims.197 In  addition,  Member 

States have shaped a variety of their own rules on collective 

actions.198 The  contours  of  permissible  methods  have  been 

debated, including in the CJEU, which in the winter of 2018, 

interpreted consumer-protective provisions in its ruling in 

Maximilian  Schrems  v.  Facebook  Ireland,  Limited.199 The 

underlying claim was that Facebook has “committed numerous 

infringements of data protection provisions” under Austrian, 

Irish, and European law. Mr. Schrems, a frequent litigant, 

filed claims in Austria, his home, against Facebook Ireland, 

and he also sought to be permitted to proceed on behalf of 

others, who had assigned claims to him.

Under EU law, special jurisdictional provisions protect 
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consumers, entitled to file in their domicile rather than go 

to the defendant’s domicile.200 Facebook challenged Schrems’ 

reliance  on  that  provision  because  he  had  two  Facebook 

accounts, one for personal interactions and another for his 

professional work as a critic of Facebook and a lecturer on 

access  to  legal  rights.201 The  consequence,  according  to 

Facebook, was that Schrems was not eligible to bring an action 

as a “consumer” and hence would have been required to file in 

Ireland.202 The  CJEU  held  that  the  test  of  a  consumer  was 

“objective,” albeit not static, and that being in a trade or 

profession for some activities did not necessarily deprive an 

individual of being a consumer in another.203

The second question before the CJEU was whether, when 

litigating  in  Austria,  other  users  who  had  assigned  their 

claims to Schrems could be included in that action. The CJEU 

concluded that the protocol enabling filing in a consumer’s 

domicile had been focused on the “economically weaker” party, 

rather  than  having  been  designed  to  enable  collective 

actions.204 The result was that Schrems could not continue on 

behalf  of  the  seven  assigned  claims  referenced  in  the 

decision205 or the tens of thousands of consumers reported to 

have assigned claims to him.206

This is but one example of the law being developed in 

Europe on the forms and functions of collective action, which 

has become the focus of discussions by scholars of procedure. 

Sharing that focus is the U.S. Chamber of Commerce, which in 

2017 published a monograph concerned about what it described 

as  the  “growth  of  collective  redress  in  the  EU,”207 that 
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reflected a worrisome trend of “making it easier to sue.”208 

The Chamber sought to bring attention to what it calls “early 

warning signals” of problems that Europe will face if “U.S. 

class action firms” are permitted to import U.S.-style class 

actions. The Chamber warned again third-party financing, which 

it described as an “explosive growth of a new and unregulated 

litigation funding industry” that would exploit “loopholes” 

and  result  in  inappropriately-filed  lawsuits.209 Thus,  the 

Chamber, a successful repeat player in the United States, aims 

to replicate its impact in Europe, which is again considering 

the parameters of collective actions. In January of 2018, the 

EU Commission issued a report on the implementation of its 

2013  recommendations  for  collective  redress  and  the  EU 

Parliament has called for addition reports from experts.210

***

Return  then  to  my  overarching  themes:  the  political 

economy of procedural and substantive rules of law, the roles 

played by repeat players, litigant asymmetries, the centuries-

old calls for reforms of court processes, and the functions of 

publicity  and  privatization.  I  have  relied  on  Galanter’s 

template  of  repeat  players  and  one-shot  participants.  Two 

points  need  to  be  clarified  in  conclusion.  First,  what 

procedures repeat players take to be in their interest is not 

fixed.  Second,  the  complexity  of  the  relationship  between 

publicity and dispute resolution cuts in favor of insisting on 

forms of openness in service of redistributing power between 
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repeat  players  and  one-shot  participants,  including  those 

authorized to impose judgment.

 To show the dynamics that can drive change, a bit more 

of the history of collective action and privatization in the 

United States is needed. As in cases like Schrems, one impetus 

for the creation of the U.S. class rule in 1966 was to help 

consumers who were seen as not having “effective strength” to 

proceed  without  collective  action.211 Another  was  to  make 

enforceable injunction remedies for civil rights plaintiffs, 

calling  for  racial  desegregation  of  schools.212 But  many 

commentators  miss  that  the  1966  Federal  Class  Action  Rule 

built on innovations from a decade earlier, when the U.S. 

Supreme Court revised its rules on personal jurisdiction and 

reinterpreted the due process class in 1950. The impetus for 

doing so came from the banking industry.

In  the  1940s,  banks  in  New  York  lobbied  the  state 

legislature to authorize them to pool assets in trust, so that 

smaller sums of money could be managed more economically and 

with a wider range of investment opportunities. But the banks 

worried  that  by  merging  funds,  thousands  of  beneficiaries 

could  potentially  file  claims  objecting  to  investment 

decisions.  To  avoid  that  problem,  the  banks  succeeded  in 

obtaining a statute creating a special procedure, called a 

“settlement of accounts.” Banks were authorized by the state 

to  file  a  kind  of  declaratory  action  against  all  the 

beneficiaries.  Upon  that  filing,  a  court  would  appoint  a 

guardian ad litem (a kind of class representative) to protect 

the beneficiaries. Once the banks received a judgment that the 
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investments  had  been  prudent,  that  decision  would  be  res 

judicata and preclude subsequent claimants.

But  could  New  York  State  create  that  representative 

structure and exercise jurisdiction to bind beneficiaries all 

over the United States? In  Mullane v. Central Hanover Bank, 

decided in 1950, the U.S. Supreme Court held that given the 

“vital  interest  of  the  State”  in  this  form  of  collective 

investment opportunity, New York State could invent its new 

procedure to reach those beneficiaries.213 A law review essay 

at  the  time  described  the  ruling  as  “jurisdiction  by 

necessity.”214 Mullane changed  U.S.  law  on  territorial 

jurisdiction by relying on the presence of the trust in New 

York to permit the state to reach outside its boundaries and 

bind  absentees  who  had  not  affirmatively  agreed  to 

participate.215

While upholding the N.Y. collective action procedure, the 

Court  also  found  that  the  statutory  system  for  providing 

notice to absentees was wanting. New York had required that 

information about this procedure be provided in the initial 

investment documents and through newspaper publication.216 The 

Court held that the bank had the obligation to provide the 

best notice “practicable under the circumstances,” and given 

that it had the names and addresses of living beneficiaries, 

mailed individual notice was required.217 Thus, in terms of 

both jurisdiction over individuals and of their relationship 

with courts, the Supreme Court redefined the “process due.”218 

When the 1966 federal class action rule was adopted, it relied 

on that form of “notice” and required it once a class was 
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certified if monetary relief was sought; notice at the outset 

was not required for injunctive class actions.219

Critics of today’s class actions in the United States 

complain that millions of notices are mailed, while few people 

reply. But the value of those notices has to be understood in 

the term that Jeremy Bentham provided — publicity. Mandating 

notice forces knowledge about aggregate claims into the public 

sphere  and  produces  the  debates  ongoing  today  about  their 

fairness and utilities. Although individuals rarely respond to 

required notices, notice requirements put the fact of claiming 

into the mailboxes of millions and onto the public screen.220

The twentieth-century development of collective actions 

undermines  another  dichotomy,  between  disputants  and 

litigants. Old style adjudication put the disputants in one 

category and the public in another. But collective actions 

blur  those  lines,  as  the  absentees  are  constructed  to  be 

parties (and bound, under U.S. law) but they are also in some 

ways observers. No one expects participation from the hundreds 

or the thousands affected by the judgments. Just as collective 

actions are a form of publicity, banning class actions is one 

way  to  privatize  process.  Conflicts  about  rules  on 

collectivity are part of the larger debate about enforcement 

of legal obligations. The challenges of single-file pursuit 

means that courts and their replacements need to see their own 

dependence  on  groups,  be  they  non-profits  or  government 

enforcement  or  collectives  constituted  by  other  means,  as 

contributors to the functioning and the legitimacy of their 

proceedings. 
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Figure 14 brings me to my closing point, about the need 

to  build  in  the  public,  sometimes  regulated,  into  dispute 

resolution system. The pictogram below comes from the volume I 

referenced on ODR, and it was proffered to depict old-style 

adjudication.221
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Figure 14

HiiL, “ODR and the Courts: The Promise of 100% Access to
   Justice?,” Online Dispute Resolution, 2016

The judge is shown weighing the law, symbolized through 

the books, against the claims of disputants who are shown as 

two people. Missing in this triangle are all of us — whether 

part of aggregates in collective actions or in the audience, 

engaged  as  participants  in  courts,  enabled  to  function  as 

democratic venues in which to view debates about what law 

means and how it should change. This vision of the landscape 

of dispute resolution makes apparent that public and private 

providers seem not to believe in the need to demonstrate the 

propriety of their exercise of authority. They do not seem 

themselves as in dialogue with equally-authorized others – the 

many public(s) – who, as I said at the outset, sit both to be 

educated and to educate those authorized to impose judgment. 

Google can name its reports “transparency” but it controls the 

screens through which we see what it decides to report.  The 

assumption  is  that  the  political  capacity  to  decide  about 

legal misbehavior does not depend on welcoming the public as 
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central participants in the processes of judgment.

My goal is not to impose an unfettered public on ODR and 

on the replacements for courts but to transpose the norms of 

public engagement in courts to their replacement/alternatives. 

Openness under these conditions requires the many publics to 

behave respectfully whenever present, be the procedures styled 

ADR, ODR, or something else. Therefore, rules can be crafted 

to recognize the risks and harms of dissemination of private 

information on the web while also recognizing the risks and 

the  harms of  private dispute  resolution.222 Moreover,  rules 

need to permit collective actions not only in courts that are 

live but also online and, if mandates to arbitration remain in 

force, in that form as well. Doing so is not fanciful, as 

class  action  arbitrations  in  the  United  States  have  taken 

place  through  rules  of  providers  such  as  the  AAA,  which 

modeled  its  approach  on  the  federal  class  action  rules. 

Binding absentees is an evident concern,223 and one response 

has been to craft a “hybrid,” in which judges certify classes 

and arbitrators rule on other claims.224

Generating more methods to create group-based litigation 

to  provide  resources  for  litigants  and  to  seek  public 

processes requires political will. The question is whether, 

across the spectrum, repeat players do or will understand the 

utility  of  a  system  that  includes  both  public  access  and 

collective action. Above, I pulled together a range of rules 

privatizing process. Yet, as I have also sketched, pressures 

are emerging by challenging the political legitimacy of the 

institutions generating outcomes.
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For example, the need for more legitimacy is said to have 

animated  the  UNCITRAL  rules  on  increased  transparency  of 

investment  arbitration.225 The  market  is  also  a  factor,  as 

there  are  proposals  to  create  a  Multilateral  Court  for 

Investment  Disputes,226 as  well  as  efforts  to  argue  that 

because states are parties, the arbitration is a court from 

which references can be made to the CJEU.227

Rejection of privatization is vivid in the context of the 

popular mobilization of “#MeToo.” The outpouring of stories 

about predatory behavior shows that secrecy has its costs, 

both for third parties who might have avoided being put in 

harm’s way and for those directly involved. The reiterative 

cri de coeur has been for accountability, which reflects how, 

in the past, the results of investigations into misbehavior 

have been closed off.

In  the  fall  of  2017,  members  of  the  U.S.  Congress 

proposed to protect court-based remedies for sexual harassment 

claims filed by employees by exempting them from being routed 

exclusively to closed arbitration.228 Arbitration providers are 

likewise concerned about their market share and reputation. 

They  have  new  incentives  to  distinguish  arbitration  from 

“closed” proceedings per se, and some are reconsidering how to 

treat sexual harassment claims. Those worries were given new 

grounding  when  Microsoft  announced  it  would  discontinue 

arbitration  requirements  for  sexual  harassment  claims.  The 

public sector weighed in soon thereafter, in an unusual letter 

sent to the congressional leadership in February of 2018 by 

all fifty state Attorneys General. They “strongly support[ed] 
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appropriately-tailored  legislation  to  ensure  that  sexual 

harassment victims have a right to their day in court.”229

The political appeal of a day in court ought to be seen 

for those accused as well as for those accusing individuals of 

misbehavior.  #MeToo  exemplifies  the  ways  in  which  the 

dissemination of information without the constraints of legal 

process makes it hard to sort among different kinds of harms, 

to  probe  the  accuracy  of  information,  and  to  calibrate 

sanctions.230 This rebellion against secrecy should therefore 

serve as a reminder of what court-based, public processes can 

offer: deliberate decision-making that insists on due process 

norms  of  even-handedness  and  that  requires  analysis  of 

liability and remedies appropriate to the misconduct, when 

established. 

Not  only  does  the  act  of  rendering  judgments  require 

knowledge,  but  assessing  the  justice  of  those  judgments 

requires that third parties be able to understand particular 

cases,  watch  interactions,  and  know  the  systems  in  which 

individual judgments are made. Without some forms of public 

access, one cannot know whether fair treatment is accorded 

regardless  of  litigants’  status,  and  that  the  remedies 

required are appropriate. Without oversight, one cannot ensure 

that judges are independent of parties. Without independent 

judges acting in public and treating disputants in an equal 

and dignified manner, outcomes lose their claim to legitimacy. 

And without public accountings of how legal norms are being 

applied,  one  cannot  consider  the  need  for  revisions  of 

underlying rules, remedies, and procedures by which to decide 
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claims of right. We lose the very capacity to debate what our 

forms and norms of fairness are. Whether we call it “court,” 

or “ADR,” or “ODR, without openness, we cannot decide whether 

the processes or resolutions are just. 
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