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Dear Public Law and Policy Workshop Participants:

Please find attached two sets of materials I plan to discuss during the workshop next
week. The first is an attempt at an introduction to a book project that is tentatively
titled, The Road to Walmart. The second is an overstuffed draft of the book’s fifth
chapter, much of it built around a remarkable case brought before the Illinois Fair
Employment Practices Commission in the mid-1960s. If you have limited time to
read, I would steer you to the second of the two, as the ideas laid out in the book
introduction are easier to summarize during the workshop itself.

Thanks for reading, and I’m looking forward to discussing the project with you.

Sincerely,
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INTRODUCTION — THE ROAD TO WALMART

The bill signing ceremony in Albany in March 1945 was a momentous one— “the
largest of its kind,” the New York Herald Tribune reported, “in the memory of the capital’s
oldest attachees.”! And those who made speeches to the hundreds of assembled guests
used rhetoric to match. Governor Thomas Dewey, fresh off his first loss as the
Republican nominee for President, likened the State Law Against Discrimination
(SLAD) to the Declaration of Independence and declared it a “great social advance” that
would “assure equality of opportunity for all our people.”? Another speaker called it a
“proclamation of economic emancipation,”® harking back to the freeing of slaves some
60 years earlier. Yet this was not just the usual hyperbole that comes in the afterglow of
a hard-fought legislative victory. After all, New York’s SLAD was, for then at least, the
most sweeping regulatory effort to eradicate discrimination ever enacted at any level of
government in the United States. Even bolder, by focusing on job discrimination in
particular, the SLAD was intervening in one of the most bitterly contested issues of the
day: the distribution of benefits and burdens in the American workplace.

Though a trailblazer, New York did not write on a clean slate. For nearly a
century, Americans had experimented with anti-discrimination policies designed to live
up to the American creed.* In the years after the Civil War, the Reconstruction Congress
enacted a sweeping law prohibiting racial discrimination in public accommodations,
taking a step toward opening restaurants, hotels, and theaters to all. After that statute
fell victim to the Supreme Court’s narrowing interpretation of the Fourteenth
Amendment in the Civil Rights Cases,> two dozen state legislatures filled the void by
enacting public accommodations statutes of their own.® The first part of the 20* century
brought a grab-bag of further efforts, including state laws prohibiting discrimination in
jury service and laws prohibiting job discrimination by public schools and other
government employers as well as some quasi-public ones, such as public utilities and
entities overseeing New Deal work relief projects.” Finally, during World War II, the
need to maintain a steady supply of minority and women workers to fuel the war effort
spurred yet another round of anti-discrimination efforts. Most prominent among them
was President Franklin Roosevelt’s executive order creating the wartime Committee on
Fair Employment Practices (COFEP) to confront discrimination by defense contractors.?®

None of these earlier efforts, however, could compare to New York’s SLAD. For
starters, while prior laws in New York and elsewhere sported muscular anti-
discrimination language, they often failed to specify any enforcement mechanism to
back it up. This left implementation to private individuals pursuing lawsuits in court,
but without many of the litigation-promoting tools, including attorney’s fees for
prevailing plaintiffs, that make robust enforcement possible and are commonplace
today. Others handed implementation to toothless agencies with investigatory powers
but no ability to mete out sanctions if discrimination was found. FDR’s wartime COFEP



perfectly embodied the latter approach: The Committee lacked any enforcement
authority beyond the ability to informally conciliate disputes, hold public hearings, and
enter purely advisory orders that employers and unions could, and often did, ignore.

In stark contrast, the SLAD vested the newly created State Commission Against
Discrimination (SCAD) with real, hard-edged enforcement powers. This included the
power to hale an employer or union before it, hold a public hearing, and then order the
defendant to “cease and desist” from discriminatory actions or take additional
“affirmative action” needed to remedy those actions. A second difference was just as
stark: Prior laws covered only public or quasi-public entities (public schools, public
utilities) or private entities imbued with a public purpose (innkeepers, employers
engaged in publicly financed war production). The SLAD, however, applied to purely
private acts of discrimination—an unthinkable intrusion into the principle of liberty of
contract that had prevailed during the Lochner era just a decade before.

In both of these respects, New York’s law was more than a bold experiment in
the use of state authority to regulate private conduct in the fraught area of race relations.
New York’s experiment also embodied a new vision of government as the New Deal
gave way to the post-war era in which the state would use the tools at its disposal to
regulate social relations among groups. SLAD was an “expression of confidence,” as
Dewey put it from the podium, “that government is not such a clumsy thing that it
cannot solve delicate problems.”

Today the confidence Dewey projected to his audience back in March 1945 is
badly shaken, but it is surely not for lack of trying. In the intervening decades,
legislators, agency administrators, and judges have built a vast regulatory edifice
designed to eradicate job discrimination. Indeed, even before Governor Dewey signed
the SLAD into law in 1945, other bills outlawing job discrimination had begun to flood
Congress and state legislatures. Within months of New York’s signing ceremony, New
Jersey enacted a similar law, and several more northern and western states soon
followed suit, establishing Fair Employment Practices Commissions—or FEPCs, as the
SCAD-like agencies came to be called —to enforce them.!® Many of these same states
also enacted separate laws mandating equal pay for women.!!

At the federal level, predictably fierce Southern opposition made action on job
discrimination downright slow. Despite fielding multiple bills during every session
beginning in 1945, Congress would not join the state-level parade and enact enforceable
job discrimination legislation for some twenty years, until the Equal Pay Act of 1963 and
Title VII of the Civil Rights Act of 1964. And when it did, Congress crafted a regime that
was radically different in structure from the FEPCs that states like New York built
starting in 1945. Indeed, rather than delegate enforcement authority to an administrative



agency, Title VII gave that authority to private litigants bringing lawsuits in court, with
the federal Equal Employment Opportunity Commission (EEOC) playing mostly a
supportive role via informal “conciliation” of disputes—or, beginning in 1972, by
bringing lawsuits of its own in a court like any other litigant. In stark contrast to the
FEPCs created at the dawn of American job discrimination law in New York and
elsewhere, the EEOC has remained, like the wartime COFEP the architects of state
FEPCs sought to improve upon, a “poor, enfeebled thing,” as Michael Sovern, a law
professor at Columbia (and later its president), memorably put it soon after Title VII's
enactment.?

To be sure, these legislative victories did not come all at once. Legislative
campaigns in large industrial states like Michigan, Illinois, and Pennsylvania were
protracted affairs that stretched across more than a decade.’® Still, an observer looking
back from the vantage point of 1965, with a newly minted federal-level regime on the
books and a raft of state-level FEPCs and equal pay laws firmly in place, could be
forgiven for thinking that Governor Dewey’s confident assurance of “equality of
opportunity for all our people” would soon become reality well beyond New York.

What began in New York in 1945 and continued at the federal level in 1964,
however, has plainly fallen short of Dewey’s confident vision. Indeed, few would look
back from today’s vantage and see proof of government’s dexterity or its ability to solve
problems, delicate or otherwise. Rumblings along those lines came early. Even before
New York’s groundbreaking law took effect, key members of the mid-century civil
rights community —among them Roger Baldwin, a founder and longtime head of the
American Civil Liberties Union—expressed skepticism about the likely efficacy of the
FEPC approach.* And their concerns were arguably borne out: Many state FEPCs
proved to be timid implementers, with some critics charging that the agencies had been
quickly “captured” by the employers and labor unions they were supposed to regulate.

The federal-level regime that Congress added with Title VII of the Civil Rights
Act of 1964 has likewise come in for tough criticism. To be sure, the court- and litigation-
centered Title VII regime has enjoyed substantial successes. Title VII lawsuits ramped
up quickly in the late 1960s and early 1970s, putting a stop to many overt practices —for
instance, “whites only” notations in shop windows, at factory gates, and in newspaper
help-wanted ads—in the mostly Southern states that still lacked FEPCs. Many credit an
initial wave of Title VII suits with substantial labor market gains for African-Americans,
particularly in the South,’® and a narrowing of the otherwise stubborn “wage gap”
between men and women over roughly the same period.!® Private lawsuits against
unions proved surprisingly effective in facing down racially discriminatory labor
practices.!”

More recently, however, these early gains have been buried in an avalanche of
reproach. Two sets of statistics frame the concerns. First, while most indications are that
Americans have grown more rather than less tolerant over time,!'® the annual number of



“charges” filed with the EEOC asserting job discrimination under Title VII and cognate
federal job discrimination laws, such as the Americans with Disabilities Act, has steadily
climbed to nearly 100,000, and roughly 15,000 of these in turn yield lawsuits in the
nation’s federal courts. This is a case volume that outstrips virtually all other federal
litigation regimes, from securities and antitrust to intellectual property and the Fair
Labor Standards Act.'® Only prisoner suits produce more federal litigation.

Second, and despite all of this frenzied activity, job discrimination remains
rampant. Recent tester field experiments reflect the brutal labor market conditions
facing minorities, particularly those seeking low-wage work. African-American
applicants are half as likely to get call-backs or outright job offers as whites with perfectly
equal qualifications and job histories.? Even a black-sounding name on an otherwise
identical resume is enough to slam the door shut.?! Stubborn sex-based pay inequities
are no less dispiriting, with the most reliable studies finding that women earn roughly
80 percent of what men do in the same jobs.”? Sexual harassment is, by all accounts,
pervasive.?

These twin realities have spurred a searing catalog of critiques. For many
conservative critics, the frenzy of job discrimination litigation has become a stand-in for
a broader critique of the American tendency to use private litigation to implement key
public policies. A prime target are large-scale class action lawsuits brought, it is said, by
a sophisticated and well-heeled plaintiff's employment bar targeting PR-sensitive
companies or industries in lawsuits that amount to little more than legalized extortion.?*
The béte noire for these critics is the recent case of Walmart v. Dukes,”> a mammoth class
action lawsuit brought on behalf of 1.6 million women employees claiming that
Walmart’s grant of wide discretion to local-level managers in making employment
decisions worked to the systematic disadvantage of women employees. And while the
United States Supreme Court soundly rejected the Walmart women’s lawsuit in a
controversial 2011 decision, a powerful sense remains that American job discrimination
law is a litigation regime run amok. Job discrimination lawsuits, the argument goes, are
cause and consequence of an “overlawyered” society and a vivid illustration of the
American tendency to shoehorn virtually any type of social malady into a narrowly
legalistic and litigious framework.

The critiques from the other side of the political aisle can be just as harsh and
sound many of the same themes. For some, swelling job discrimination caseloads reflect
an unduly legalistic focus on emotional and stigmatic harms that feeds a culture of
victimization and dilutes efforts to address discriminatory practices that cause real and
measurable economic inequalities.?* Others go further and argue that the rights frame
around which American job discrimination law is organized stigmatizes the very victims
of discrimination it is supposed to help. Worse, by individualizing conceptions of harm,
the vast system of job discrimination regulation built since 1945 has enervated social
movements and stymied more transformative efforts to alter material relations among



groups.” To that extent, the enormous commitment of time and energy to policing job
discrimination both reflects and feeds an unhealthy preoccupation with identity politics
over class-based political action.

If the nation’s job discrimination laws yielded substantial labor market gains for
protected groups, then one might be willing to overlook such distortions. But a second
line of critique levels a lower-abstraction and more concrete charge of basic inefficacy.
Efforts to regulate job discrimination via lawsuits, some say, have altered human
resources departments but mostly produced mere “filing-cabinet compliance,” not
meaningful integration of the American workforce.?® More recently, a rough-hewn
consensus has emerged that the current regime is simply ill-equipped to deal with the
problem of job discrimination in its modern-day guise. Its centerpiece is the view that
the problem of job discrimination has undergone a fundamental shift in recent decades.?’
Gone are the days of overt, intentional discrimination in rigidly hierarchical organizations.
Instead, job discrimination tends to result from the operation of unconscious or subtle
biases in flatter and more collaborative workplaces. The result is fewer discrete decision-
making nodes against which individualized, tort-like lawsuits deploying traditional legal-
evidentiary tools can be directed.*® A second piece of the rough consensus follows directly
from this diagnosis: Many observers believe that the best way to combat discrimination
in today’s workplace is a highly aggregated, “structural” regulatory approach that uses
statistical forms of proof to isolate the systemic effects of implicit biases and subtle
stereotypes.® Far from legalized extortion, giant lawsuits of the sort the Court thwarted
in Wal-Mart might be one of few ways to reach the organizational practices at the root of
much present-day labor market inequality.

The EEOC has drawn some of the most concentrated fire of all. Underfunded
and forever beleaguered, the Commission has steadily bureaucratized as it has sought
to develop more efficient systems for triaging the crush of mostly individualized charges
it receives.3? Lost in these efforts are enforcement actions using the Commission’s
statutory authority to initiate larger-scale lawsuits in federal court asserting that a
company has engaged in a “pattern or practice” of discrimination. When it does bring
these larger-scale actions, the EEOC has too often achieved meager and even disastrous
results.®® Perhaps as a result, the Commission has largely receded into the safer mode of
endless non-binding “conciliation” of individualized disputes that deliver strikingly
little return on the substantial public resources required.>

Yet as dense as this thicket of critiques is, the reform proposals that flow from it
are surprisingly thin. The bulk of them are narrow and restrained, proposing doctrinal
tweaks designed to make particular kinds of cases, including large-scale class actions,
more or less winnable, but without altering the regime’s core structure.®® Others call
upon the EEOC to make more vigorous use of its power to bring “pattern and practice”
lawsuits in court but do not pair such calls with incentives that might move an agency
that is not already doing so to alter its approach.3® Still other proposals go bigger but



lack political saleability or suffer obvious flaws. Some commentators would scuttle the
current regime entirely and rely on market forces to snuff out any remaining
discrimination despite evidence of its stubborn, custom-enforced persistence.’” Others
would turn back the clock, doubling down on the FEPC approach that still exists at the
state level by endowing the federal EEOC with FEPC-like adjudicative and injunctive
powers—and then presumably giving the agency a huge and permanent budgetary
injection to fund their exercise in tens of thousands of cases.*® A final family of proposals
advances gauzy reforms in the “new governance” vein in which a cadre of
“intermediaries” play a “facilitative” role, engaging employers in an underspecified
collaborative process of organizational reform and renewal.*

Many of these proposals are closely argued and demonstrate an admirable grasp
of the unique regulatory challenges job discrimination poses. The struggle to safeguard
Americans’ civil rights is plainly better for them. And yet, more than half a century after
New York’s trailblazing action, one cannot help but think that the debate around one of
the largest and most consequential regimes in the entire American regulatory state
suffers from exhaustion and a failure of imagination.

How did we get from Dewey’s confident 1945 vision to the Walmart case, and
what can be done about it? This book seeks to reinvigorate debate over the past, present,
and future of American job discrimination law by tracing the origins and evolution of
the present-day regime, from the early state-level regulatory efforts in New York and
elsewhere in the 1940s and 1950s through their eclipse by Title VII in 1964 and the years
immediately following, as the current regime’s final elements were set into place.
Underpinning my argument throughout is an urgent sense that the current American
approach to job discrimination regulation needs to be fundamentally rethought and
redesigned, and that understanding the institutional origins of the regime we have today
provides a rich stock of insight and the raw material for how to go about it. To that
extent, the book is largely a work of history, but with an unapologetically presentist
focus on how we arrived at the current reality and where we might go next.

In building its argument, the book pursues three distinct but interrelated lines of
inquiry. The first is to recount the creation of the current regime of job discrimination
regulation by detailing how the shifting political economy of civil rights shaped the
institutional choices made, and not made, at key moments in the regime’s evolution.
Much of my focus is on a core design puzzle that is present in virtually any regulatory
area but has special force in the job discrimination context: the choice between public
administration and private litigation, or a mix of the two, in the implementation and
enforcement of legal mandates. That question has since occupied more modern
theorists, who have endlessly debated the agency-courts choice on efficiency, expertise,



and democratic accountability grounds.*’ But the founding decades of American job
discrimination law were the nation’s first and, to this day, most sustained meditation on
the issue. Along the way, legislators, agency administrators, civil rights and women’s
advocates, and business leaders hotly debated a wide range of related questions that
have since dominated the debate over the shape and meaning of civil rights, including
the relative merits of individuation and aggregation in the adjudication of disputes, the
propriety of damages as a civil rights remedy and “quota”-based hiring, how best to
modulate private enforcement efforts and steer them toward productive ends, and the
degree to which American job discrimination law should be isolated from, or connected
to, the pull and haul of politics and wider social policymaking. The result was a critically
important and richly argued social conversation, the outcome of which would
profoundly shape the future of civil rights and, with it, the evolution of the American
regulatory and litigation state.

An important initial task from here is to show that the immediate post-war
period was what historians would call a contingent moment, when legislators, agency
administrators, civil rights and women’s advocates, and business leaders advocated a
diverse array of regulatory alternatives, many of them radically different from what
ultimately became law. The two most basic choices, embodied by the state FEPCs and
Title VII respectively, were not made out of whole cloth but rather drew upon
longstanding but starkly different visions of workplace regulation. The first was agency-
centered, but it was also very different from the technocratic managerialism that defines
much of the administrative state today. It stretched back to the Progressive Era and,
before that, the Freedman’s Bureau, but as the drive for fair employment got off the
ground in 1945, it was the National Labor Relations Board that offered the closest, if
highly imperfect, analogue. At its core was a go-slow, lay-directed, corporatist approach
to civil rights enforcement in which the agency was to serve as a convener and a balancer
of interests, a site for democratic deliberation, and an adjunct to existing structures of
workplace democracy. The other vision of workplace regulation was court- and
litigation-centered and harked back to a long tradition of damages-based litigation at
common law and under the Reconstruction-era civil rights statutes. However, like its
agency-centered counterpart, it also found a close but imperfect analogue in a relatively
recent New Deal creation, the Fair Labor Standards Act, with its mix of public and
private litigation brought in court.

These two regulatory visions staked out the poles of the debate, but they hardly
exhausted the possibilities in play. Among the most dramatic alternatives was a
remarkable but unsuccessful overture made by leading conservative Republican Senator
Robert Taft to civil rights groups in 1946 setting forth an aggressive, largely court-
centered, and explicitly quota-based approach that would have required larger
employers to hire a set number of African-Americans as employees. Equally striking
were equal pay laws proposed by women’s groups at around the same time providing



for class action authority, multiple damages, and attorney’s fees long before any of these
were an established part of the American regulatory and legal landscape. Even the
debate in the run-up to enactment of Title VIl itself, lionized in dozens of books befitting
its status as landmark legislation,*! featured strikingly creative design alternatives, now
mostly lost to history, that would have set American fair employment law down an
entirely different path by granting the new federal EEOC a substantial measure of
“gatekeeper” control over privately initiated charges and lawsuits or, alternatively, by
connecting up agency enforcement efforts to the manpower and other resources within
the Department of Labor. The resulting debate extended well beyond the FEPC and Title
VII models that won out—and, turning to the present, offers a number of possible
blueprints for how to remake the regime going forward.

A second task in mapping the origins of American fair employment law is to
understand why the FEPC and Title VII approaches prevailed and others did not. Here
my focus is on cataloguing the conditions that channeled the early drive for fair
employment toward an exclusively administrative approach in the first place—and
then, in turn, how the erosion of those conditions re-channeled the regime in an equally
stark, court- and litigation-centered direction beginning in the mid-1960s and early
1970s. Two such conditions dominate my account: strategic conflict among civil rights
and women’s groups about how best to attack job discrimination; and the pivotal
position of a conflicted labor movement within the nascent New Deal coalition. As we
will see, mainline civil rights groups like the NAACP and Urban League preferred the
FEPC approach, with its focus on agency-led “conciliation” of disputes, because it
entrenched a gradualist, individualized, and negotiation-based approach that offered a
measure of control over the pace and substance of racial change not possible with a
court- and litigation-centered approach. The FEPC approach helped the civil rights
establishment manage internal conflict across a range of thorny issues—including the
propriety of damages as a civil rights remedy and “quota”-based hiring—by denying
more militant and increasingly litigious local protest networks an entrée into the courts.
Unions, for their part, preferred the conciliation-centered FEPC approach because it
could serve as an adjunct to the collective bargaining and grievance processes that the
New Deal had institutionalized. This was deemed particularly important as the nation
turned to the peacetime “reconversion” of the wartime economy and, with it, the delicate
task of re-absorbing returning war veterans into employment ranks now filled with
recent female and black and brown arrivals. Indeed, agency-centered implementation
was the best way the American industrial order could engage in what would amount to
a grand round of corporatist bargaining and, as legendary labor leader Walter Reuther
put it in 1947, “sweat this thing out.”+

Tracing the origins of American job discrimination regulation thus offers a
glimpse of the mid-century clash of institutional choices, social movement dynamics,
and political and economic imperatives in defining the shape and meaning of civil rights.



In so doing, it also permits needed revision of the few existing accounts of the American
fair employment law’s earliest decades. For instance, excavating the early battles over
fair employment law easily rejects the view that an agency-centered approach to the
problem of job discrimination came to dominate initially because administrative
enforcement promised to be more effective than available court- and litigation-centered
alternatives.#s Not only did the civil rights community at the time express skepticism
about FEPC’s likely efficacy,+ but fair employment’s founding decades featured an array
of surprisingly successful litigation efforts. These include a rising tide of lawsuits by
militant local civil rights groups challenging black exclusion from places of public
accommodation, and a stunning but mostly forgotten lawsuit in 1938 in which 29
Michigan women sued General Motors for wage discrimination using a decades-old
criminal statute and won the first large damages judgment in the history of American
anti-discrimination law. Of course, the historical record is full of odes to administrative
expertise as the only way to make inroads against the knotty problem of job
discrimination.*> And there was plainly a lack of private enforcement capacity, even in
the urban North, suggesting that only the court-centered proposals advanced in state
legislatures and Congress at the time that, like the equal pay laws proposed by some
women’s groups, contained litigation-enhancing devices, such as attorney fee-shifts,
damages multipliers, or aggregation mechanisms, could have worked. But the evidence
points decisively away from the notion that the choice of an agency-centered approach
at the dawn of American fair employment law can be explained solely, or even
substantially, by reference to judgments about the likely efficacy of competing
approaches. Instead, the structure of early American job discrimination regulation
mirrored the deeply ambiguous coalition of interests that birthed it.

Similarly, my recovery of the origins of American job discrimination regulation
counters the view, advanced by some, that the road to Brown v. Board of Education
represented a critical and misguided break by civil rights groups from mobilization
efforts around industrial and economic issues in favor of a legal attack on social
segregation.4 To the contrary, the story of early American job discrimination regulation
shows that the campaign to integrate American industry continued through 1954 and
beyond, but it turned away from asserting constitutional rights and toward what was in
many ways a far more difficult task of creating statutory ones, and it moved, if only
temporarily, out of the courts and into the New Deal administrative state. Expanding
the historical frame beyond Brown and its court-centered antecedents reveals that civil
rights groups did not entirely forsake workplace rights. And yet, those groups guided
the movement toward institutional choices that reflected the cautious gradualism of the
civil rights mainstream and the coalitional constraints of the labor-led New Deal bloc.

Finally, my focus on intra-movement and intra-coalitional dynamics offers a
richer and more satisfying explanation than existing accounts for why Congress turned
to the courts, first in enacting Title VII in 1964 and then, more decisively, with the Equal



Employment Opportunity Act of 1972 and the Civil Rights Act of 1991. To be sure, my
purpose is not to refute the now-standard narrative in which the eleventh-hour
intervention of Senator Everett Dirksen and the conservative bloc he led pushed Title
VII away from the FEPC approach and toward a court- and litigation-centered approach
in 1964, at least in part to end-run a Democrat-controlled executive branch.*® Much less
is it to suggest that legislative battles throughout were not importantly shaped by a
growing racial reaction, particularly among working class whites in the urban North and
elsewhere.®

But Congress’s sudden turn to the courts in 1964 also reflected a deeper shift in
the political economy of civil rights. Part of this was the removal of the twin conditions
that largely drove the agency-centered FEPC choice three decades before. By 1964,
squeamishness among mainline civil rights groups about the propriety of “quota”-based
hiring had begun to fall away.”® And a marked shift in the use of monetary awards by
the state FEPCs and steady growth of Title VII lawsuits had left civil rights groups far
more comfortable than they were two decades before with private pursuit of tort-like
money damages as a discrimination remedy.>* Just as important, years of bitter battles
with discriminatory unions had convinced many within the civil rights establishment
that a rising plaintiff’s bar, which had begun to embrace civil rights as an attractive
payday, was also a less conflicted —and, with union power on the wane, a more potent—
political ally. In short, the debate as Title VII was set into place in 1964 and then
amended and strengthened in the years that followed was merely a remix of the intra-
movement and intra-coalitional struggles that had bedeviled the drive for fair
employment since the 1940s. An equally important part, however, was that by 1964
American fair employment law was already shifting to a new conceptual foundation.
Tort-like damages had largely replaced politics and FEPC’s unique, deliberative,
corporatist model of administration as the moral center of the regime. These deep
changes in the political economy and in the core conception of civil rights—not the
eleventh-hour intervention of Dirksen—paved the road to Walmart.

* * *

The second line of inquiry running throughout the book turns from the origins
of regulatory choices to their consequences by connecting up the story of the creation of
American job discrimination regulation to persistent dilemmas in American civil rights
policy. As the nation’s first sustained effort to regulate the problem of discrimination,
the state FEPCs and the early Title VII regime that eclipsed it set the terms of the debate
and, to paraphrase SLAD architect Joseph Robison’s words back in 1964, set
“pattern[s]... for the administration of anti-bias legislation generally”>? that continue to
echo today.
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Existing histories of the earliest decades American job discrimination regulation
tell a story that is shot through with irony. Most blame Republican opposition and a
growing racial reaction in the North for stymieing the FEPC movement and thus creating
a “regulatory vacuum” on the job discrimination issue.53 In turn, they assert, it was the
lack of a federal FEPC and the inability of the hobbled state FEPCs to move African-
Americans into labor markets that radicalized civil rights groups and pressured federal
judges and bureaucrats to shift from a highly individualized and “color-blind” remedial
approach to a pattern-centered and even explicitly “race-conscious” one.>* On this view,
it was obstructionist Republicans who set the stage for more polarizing developments:
the Nixon Administration’s creation of the first federal “affirmative action” program in
1969 via the Philadelphia Plan’s requirement that federal construction contractors set
“goals and timetables” for hiring minority workers; the Supreme Court’s sanction in
1971 of a disparate impact standard of discriminatory proof announced in Griggs v. Duke
Power Co.55 1f Republicans had allowed FEPC to flourish, the story goes, all this might
have been avoided.s

Tracing the origins of American job discrimination regulation, however, points
to other, deeper ironies arising from the regulatory choices made in the critical early
decades. As we shall see, it was not just Republicans, but also the nascent civil rights
movement itself that forestalled available court-centered and even race-conscious
approaches within the early regime. The chief irony, then, is not that Republican
opposition to the more restrained FEPC approach set the stage for later developments.
Rather, it is that many pivotal Republicans were prepared to support the civil rights
cause by enacting a range of potentially effective court-centered alternatives—
extending, perhaps, even to quota-based hiring. But the liberal coalition’s adherence to
an administrative approach crowded out any such alternatives.

Of course, it remains possible that the mainline civil rights groups that advocated
the go-slow FEPC approach, or the unions who advocated administrative enforcement
of equal pay laws, were right in their view that a harder-edged, court- and litigation-
centered approach built around damages remedies would have set back the cause of
racial and gender advancement by pushing for too much too quickly, or by speeding the
labor movement’s demise. But it seems just as likely that the liberal fair employment
coalition’s embrace of available alternatives to the FEPC approach in particular could
have yielded an earlier integration of the industrial order and substantial black economic
gains long before Title VII's implementation in the late 1960s and 1970s, when the
economy was already shifting away from the industrial jobs on which most African-
Americans depended and a labor-based system of workplace democracy was already on
the wane.5” Put simply, different regulatory choices might have won what in hindsight
looks like a race against time.*

More broadly, understanding agency-centered enforcement as part of a menu of
regulatory options opens up a richer set of explanatory possibilities for the subsequent
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development of American job discrimination law, particularly the emergence of a more
pattern-centered and even explicitly race- and gender-conscious approach during the
later 1960s and 1970s. For instance, the FEPC choice meant that the nation’s first
sustained encounter with the difficult conceptual and evidentiary questions that the new
fair employment laws raised came in a deeply contested administrative context.
Commentators going back to the earliest legislative debates in the 1940s questioned
whether agency administrators or judges would be more likely to see the problem of job
discrimination in pattern-based or even race-conscious terms.® As late as 1972, as
Congress faced the question whether to endow the EEOC with FEPC-like powers or
instead to continue to build out the court- and litigation-centered side of the regime,
Congresswoman Shirley Chisholm of New York expressed a similar sentiment when she
asked:

Would the gentleman agree that if the EEOC had the right and
opportunity to issue cease-and-desist orders, then it would have to
naturally follow that perhaps we would not have to be speaking this
afternoon in terms of preferential quotas?®

Given the counterfactual nature of Chisholm’s question, we can never know for
sure. But substantial evidence suggests that the unique bureaucratic pressures agency
administrators faced during the run-up to Title VII's enactment may have had precisely
the opposite effect on subsequent doctrinal development. In Pennsylvania, to note just
one episode recounted in what follows, legislative opponents” efforts to slash the state
FEPC’s budget pressed agency administrators to economize on enforcement costs by
adopting a more pattern-centered and systemic regulatory approach to the problem of
job discrimination.st Years later, when lower federal courts first began to confront the
evidentiary and other issues raised by job discrimination and made their first steps
toward the development of a disparate-impact standard of proof leading up to the
Supreme Court’s 1971 Griggs decision, they worked against the backdrop of a growing
body of case law and a conception of discrimination and discriminatory proof that had
been forged in the unique, administrative, FEPC context.s2 Thus, the ironies of
affirmative action might be even deeper than existing histories acknowledge. Indeed,
the agency-centered approach to implementation and enforcement that dominated the
tirst three decades of American job discrimination law, designed in significant part to
forestall a more race-conscious and quota-based approach, may have instead spurred its
emergence.

Finally, and perhaps most important of all, the choice of an agency-centered
approach was critical for it shaped the political context in which the nation’s first
experiment with regulating job discrimination went forward in later decades. As the
high rhetoric of Governor Dewey, a Republican, back in 1945 suggests, the partisan
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mantle on civil rights was very much up for grabs as the first fair employment
campaigns got underway in the 1940s and 1950s. But in embracing administrative
implementation, the liberal fair employment coalition asked Republicans to do
something that their ideological commitments made difficult and even impossible:
oversee the significant expansion of the New Deal administrative state. As a result, the
choice of administrative enforcement not only assured staunch Republican opposition
on fair employment beyond New York. It also delivered the fair employment issue, and
the early civil rights movement more broadly, into the teeth of a much larger debate
about the legitimacy and place of the administrative state in the post-war American legal
and political order. As the later 1940s and 1950s unfolded, early debates about quotas
and whether legal coercion was appropriate at all in the delicate area of race relations
shifted to very different rhetorical terrain: creeping administrative power.63 By de-
linking civil rights from the broader critique of New Deal state-building, the liberal
coalition’s embrace of the Taft plan or any of the other mostly court-centered alternatives
on offer might have fundamentally altered the trajectory of American law and politics
around civil rights. Republicans, not Democrats, might have seized the mantle of
leadership on the premier civil rights issue of the day, thus denying the bitterly partisan
soil in which the later politics of racial backlash would take root and flourish.s4

A third and final strand of the book moves outward, and onto a prescriptive
footing, by locating the history of American job discrimination regulation within a
broader set of ideas about the development of the American regulatory state. For
instance, my account lends critical insight to a narrative that links the evolution of
American job discrimination law to the broader post-war shift away from administrative
regulation and toward private litigation as a regulatory tool.6> Many theories have been
offered for that wider trend: an American taste for “adversarial legalism” as a result of
a constitutional structure that forecloses more statist regulatory solutions; a legislative
desire to end-run the executive during periods of divided government; or the rise of
rent-seeking plaintiffs” lawyers and public interest groups distrustful of bureaucracy.s

In some ways, the story of early American job discrimination regulation stands
as a useful counter-study because, at least initially, civil rights and women’s groups and
their coalition partners chose bureaucratic over judicial power and then stuck to it
despite growing evidence that courts and litigation might offer the better course. They
did so in significant part, my account suggests, because administrative implementation
offered a more controlled and incrementalist approach seen as critical to movement-
building success. Similarly, administrative implementation promised softer-edged
enforcement and a more encompassing weighing of policy priorities—what Lon Fuller
labeled “polycentric” dispute resolution —than was likely to result from judges deciding
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discrete disputes brought to them by litigants who would often be seeking purely
private advantage.®” In both ways, the story of American job discrimination regulation
suggests that regulatory choices will often turn on a subtler balancing of factors than
existing theories allow.

More importantly, tracing the institutional evolution of American job
discrimination regulation from its origins in the mid-1940s to its final crystallization in
the decades after 1964 helps us to see what are perhaps the two most distinctive features
of the early 21% century American regulatory and litigation state. The first is a
diminished role for politics in much of the day-to-day work of policymaking and
enforcement. There are numerous causes, and now is not the time to name all of them.
But an obvious culprit is the delegation of significant policymaking authority to
politically insulated judges via the creation of private enforcement regimes. Moreover,
while much of administrative law is designed to mitigate the “democratic deficit” that
exists when policy is made by unelected bureaucrats, agency administrators have
nonetheless increasingly come to justify their work on grounds of technocratic expertise
and the analytic management of regulation, not democratic accountability.®® To be sure,
much of this was by design—and a compelling explanation for Congress’s turn to the
courts in 1964 and then again in 1972 in the making of American fair employment law
was a pronounced skepticism, among civil rights groups and industry alike, of arbitrary
and politically motivated agency action. Both sides, interestingly, feared regulatory
“capture” by the other. But the end result is a system in which politically insulated
judges are left to make the most normatively contestable determinations about what
constitutes actionable discrimination, including the degree to which employers should
be held liable where they facilitate workplace discrimination that may ultimately be
rooted in broader societal influences.”” Worse, judges typically make those
determinations not at the merits stage, but rather at the class certification stage using the
clunky procedural machinery of Rule 230 The overall effect is that administrative
discretion, and thus politics, has been progressively drained from the system, perhaps
feeding into a more general felt loss of political agency that is transforming our politics.”!

A second key feature of the current American regulatory state is a tendency to
diffuse regulatory authority across a wide range of distinct actors and entities, each with
their own sources of institutional authority, often performing the same or overlapping
tasks.”? Indeed, many of our most consequential regulatory regimes, including job
discrimination regulation, have evolved over time into hybrids of public and private
enforcement in which multiple enforcers—including federal and state administrative
agencies, state attorneys general, and private litigants —operate and interact within
complex “ecologies of enforcement.””? The primary institutional design challenge in this
pluralistic regulatory landscape is not choosing between enforcement modes or deciding
which should be given primary or exclusive domain. Rather, it is optimal coordination
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of multiple, overlapping, and interdependent enforcement mechanisms—of which
private enforcement is often the most important.

This is not to deny fragmentation’s potential virtues. Division of regulatory
authority can engender salutary innovation and competition while leveraging
distinctive forms of institutional capacity.”* It also guards against regulatory capture
because of the difficulty of capturing multiple implementers, thus protecting an enacting
coalition’s policy choices from rapid subversion by regulatory opponents.” But over the
long-term, regulatory pluralism also brings with it steep political challenges by making
regulatory design choices especially “sticky” and thus resistant to reform. This is
because fragmented regulatory regimes mobilize an array of beneficiaries to defend their
own piece of implementation authority against efforts to centralize or otherwise change
the regulatory structure’® The resulting feedback effects can protect and even
progressively strengthen an institutional design choice long after a policy problem has
shifted out from under it.

Viewing the evolution of American job discrimination regulation through the
lenses of depoliticization, fragmentation, and path dependency helps frame the search
for reforms that would better align the existing system with current realities. For
instance, a detailed history of the origins of the regime helps make the case that the
current agency role, centered on “conciliation” of a stream of mostly individual disputes,
is a costly anachronism and should be dismantled. The EEOC’s non-binding
“conciliation” of disputes, and even adjudication by state FEPCs with cease-and-desist
authority, deliver strikingly little return on the substantial public resources required.”
Both are also a far cry from the “structural” approach that many now see as the best way
to combat “second-generation” discrimination embedded in organizational structures
and routines as opposed to overt individual prejudices.”® Agency adjudication centered
around “conciliation” of disputes might have made sense when job discrimination was
seen as the simple fruit of ignorance, to sidestep midcentury sensitivities around
“quota”-based hiring, or to serve as an adjunct to collective bargaining in brokering the
delicate process of “reconversion” to a peacetime economy following World War II. But
it makes little sense today.

Second, seeing the evolution of American job discrimination regulation as a
species of the broader challenges of the 21%t century American regulatory state helps
point toward creative ways to coordinate the administrative and litigation sides of the
current system that emerged over time in parallel to one another. One possibility —
building on an idea floated in the battle over pay equity laws in the 1940s and early 1950s
and then again in the run-up to Title VIIs enactment in 1963 —would be to repurpose
the EEOC and state FEPCs by vesting them with an expansive set of litigation
“gatekeeper” powers to shape and channel the private litigation efforts that have
increasingly come to dominate the system.” In particular, agencies could be given the
power to “license” or “veto” class action and other systemic lawsuits or intervene in and

15



take over their control. Granting agencies such a gatekeeper role would preserve private
initiative within the system while injecting agency expertise and a degree of democratic
accountability into the complex and normatively contestable question of which
organizational practices constitute actionable discrimination. When combined with the
dismantlement of agency adjudication of disputes, an agency gatekeeper role in larger-
scale lawsuits would also effect a critical shift in emphasis within the current regime by
moving the focus of agency enforcement efforts away from individualized actions and
toward more systemic ones, thus better aligning the system with a more structural
approach.

Of course, these are only two possible reform ideas that come from a richer
understanding of the institutional origins of the current regime. They are surely not the
only ones. A revised institutional structure—and, in particular, a revived administrative
role—may also be justified by the technical complexities of labor market practices in the
new gig economy or the continued rise of arbitration as an alternative to adjudication in
courts, which raises complex questions about when contractual waivers and contracting
over procedure bring valuable efficiencies and when they merely serve to defeat the
exercise of valuable statutory rights.®® Moreover, any substantial change in the
institutional structure of the current regime will plainly require far more justification
and defense than is offered here, and it will also have to overcome significant political
hurdles. But seeing the current regime as a result of past institutional choices and a
process of development is nonetheless empowering. Identifying, and owning, the path
dependencies that have led us to the current reality is a first step toward meaningful
reform.

All of this, however, gets us far ahead in the story. For now, we must start back
at the dawn of American fair employment law and work our way forward if we are to
understand why the current regime looks the way it does and how we might alter it.
And in terms of beginnings, the road to Walmart, it turns out, starts not in Albany in 1945
but in Lansing, Michigan roughly two years earlier, in 1943.
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