Chemerinsky, Erwin 10/19/2017
For Educational Use Only

City of Chicago v. Sessions, - F.Supp.3d — (2017)
2017 WL 4081821 '

2017 WL 4081821
Only the Westlaw citation is currently available.
United States District Court,
N.D. Illinois, Eastern Division.

The CITY OF CHICAGO, Plaintiff,
V.
Jefferson Beauregard SESSIONS, III, Attorney
General of the United States, Defendant.

Case No. 17 C 5720

I
Signed 09/15/2017

Synopsis

Background: City brought action against Attorney
General, challenging on constitutional grounds
“sancluary cities” conditions imposed for annual federal
grants from Edward Byrne Memorial Justice Assistance
Grant Program for funding of law enforcement initiatives,
which conditions required additional cooperation and
information-sharing with federal immigration officials.
City filed motion for preliminary injunction.

Holdings: The District Court, Harry D. Leinenweber, J.,
held that:

[1] city was likely to succeed on merits of claim that
Congress did not delegate authority to impose conditions
relating to notice of and access to detainees in local
correctional facilities who were suspected of immigration
violations;

[2] city was not likely to succeed on merits of challenge
to condition requiring certification of compliance with
federal statute prohibiting local government and law
enforcement officials from restricling the sharing of
information with Immigration and Naturalization Service
(INS) regarding citizenship status of any individual,

[3] city was not likely to succeed on merits of Tenth

Amendment challenge to federal statute prohibiting
restrictions on sharing of information with INS;
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[4] city demonstrated irrcparable harm, as element for
issuance of preliminary injunction with respect to notice
and access conditions; and

[5] preliminary injunction would be nationwide.

Motion granted in part and denied in part.
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MEMORANDUM OPINION AND ORDER
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*1 This case involves the intersection between federal
immigration policies and local control over policing.
Defendant Jefferson Beauregard Sessions III, the
Attorney General of the United States, seeks to impose
new conditions on an annual federal grant relied on
by the City of Chicago for law enforcement initiatives.
These conditions require additional cooperation with
federal immigration officials and directly conflict with
Chicago's local policy, codified in its Welcoming City
Ordinance, which restricts local officials' participation
in certain federal immigration efforts. Chicago claims
its policies engender safer streets by fostering trust and
cooperation between the immigrant community and local
police. Chicago's policies are at odds with the immigration
enforcement priorities and view of public safety espoused
by the Attorney General.
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Against this backdrop, the City of Chicago claims that
these new conditions are unlawful and unconstitutional,
and implores this Court to grant a preliminary injunction
enjoining their imposition. For the reasons described
herein, the Court grants in part, and denies in part, the
City of Chicago's Motion for a Preliminary Injunction.

1. FACTUAL BACKGROUND

A, The Edward Byrne Memorial
Justice Assistance Grant Program

The federal grant at issue is awarded by the Edward
Byrne Memorial Justice Assistance Grant Program (the
“Byrne JAG grant™). See, 34 U.5.C. § 10151 (formerly 42
U.S.C. §3750). Named after a fallen New York City police
officer, the Byrne JAG grant supports state and local
law enforcement efforts by providing additional funds for
personnel, equipment, training, and other criminal justice
needs. See, 34 U.S.C. § 10152 (formerly 42 U.S.C. § 3751).
The Byrne JAG grant is known as a formula grant, which
means funds are awarded based on a statutorily defined
formula. See, 34 U.S.C. § 10156 (formerly 42 U.S.C. §
3755). Each state's allocation is keyed to its population
and the amount of reported violent crimes. /bid. The City
of Chicago (the “City”) has received Byrne JAG funds
since 20035, including $2.33 million last year on behalf
of itself and neighboring political entitics. {See, Decl. of
Larry Sachs, 1y 3, 11-12.) The City has used these funds
to buy police vehicles and to support the efforts of non-
profit organizations working in high crime communities.
(See, id 4.

B. New Conditions on the Byrne JAG Grant

In late July 2017, the Attorney General announced two
new conditions on every grant provided by the Byme
JAG program. (See, Byrne JAG Program, FY 2017 Local
Solicitation, Ex. 11 to Def.'s Br.) The two new conditions
require, first, that local authorities provide federal agents
advance notice of the scheduled release from state or local
correctional facilities of certain individuals suspected of
immigration violations, and, second, that local authorities
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provide immigration agents with access to City detention
facilities and individuals detained therein. Additionally,
a condition on Byrne JAG funds was added last year
that requires the City 1o certify compliance with a federal
statute, 8 U.8,C. § 1373, which prohibits local government
and law enforcement officials from restricting the sharing
of information with the Immigration and Naturalization
Service (“INS”) regarding the citizenship status of any
individual. (See, FY 2016 Chicago/Cook County JAG
Program Grant Award, dated Sept. 7, 2017, at 2-13,
Ex. C to Decl. of Alan Hanson (“Hanson Decl.”).) The
condition to certify compliance is also imposed on 2017
Byrne JAG funds. (See, Byrne JAG Program, FY 2017
Local Solicitation, Ex. 11 to Def.'s Br.) The exact text of
the three conditions is as follows:

*2 (1) A State statute, or a State rule, -regulation, -
policy, or - practice, must be in place that is designed
lo ensure that, when a State (or State-contracted)
correctional facility receives from DHS a formal written
request authorized by the Immigration and Nationality
Act that seeks advance notice of the scheduled release
date and time for a particular alien in such facility, then
such facility will honor such request and—as early as
practicable—provide the requested notice to DHS.

{2) A State statute, or a State rule, -regulation, -policy,
or -practice, must be in place that is designed to ensure
that agents of the United States acting under color of
federal law in fact are given to access any State (or
State-contracted) correctional facility for the purpose
of permitting such agents to meet with individuals who
are {or are believed by such agents to be) aliens and to
inquire as to such individuals' right to be or remain in
the United States.

(3} The applicant local government must submit the
required ‘Certification of Compliance with 8 U.S.C.
1373 (executed by the chief legal officer of the local
government).

(Byrne JAG Program Grant Award for County of
Greenville, Special Conditions (*Byrne Conditions™), 14
53, 55-56, Ex. A to Hanson Decl,; see also Hanson Decl.,
96.) These conditions will be referred to respectively as the
notice condition, the access condition, and the compliance
condition. The City claims all three conditions are
unlawful and unconstitutional, even though it acquiesced
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to the compliance condition when accepting the 2016
Byrne JAG funds.

The compliance condition requires the City to certify
compliance with Section 1373. (Byrme Conditions
53.) Section 1373 is titled “Communication between
government agencies and the Immigration and
Naturalization Service” and provides as follows, 8 U.S.C.
§ 1373

{a) In General

Notwithstanding any other provision of Federal,
State, or local law, a Federal, State, or local
government entity or official may not prohibit, or in
any way restrict, any government entity or official
from sending to, or receiving from, the Immigration
and Naturalization Service information regarding the
citizenship or immigration status, lawful or unlawful, of
any individual.

{b) Additional Authority of Government Entitics

Notwithstanding any other provision of Federal, State,
or local law, no person or agency may prohibit, or in
any way restrict, a Federal, State, or local government
entity from doing any of the following with respect to
information regarding the immigration status, lawful or
unlawful, of any individual;

{1) Sending such information lo, or requesting or
receiving such information from, the Immigration and
Naturalization Service.

(2) Maintaining such information.

(3) Exchanging such information with any other
Federal, State, or local government entity.

{c) Obligation to Respond to Inquiries

The Immigration and Naturalization Service shall
respond to an inquiry by a Federal, State, or local
government agency, seeking to verify or ascertain the
citizenship or immigration status of any individual
within the jurisdiction of the agency for any purpose
authorized by law, by providing the requested
verification or status information,
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C. The City's Welcoming Ordinance

Chicago's Welcoming City Ordinance (the “Ordinance™)
is a codified local policy that restricts the sharing of
immigration status between residents and police officers.
See, Chicago, Illinois, Municipal Code § 2-173-0035 et seq.
The explicit purpose of the Ordinance is to “clarify what
specific conduct by City employees is prohibited because
such conduct significantly harms the City's relationship
with immigrant communities.” Id. § 2-173-005. The
Ordinance reflects the City's belief that the “cooperation
of the City's immigrant communities is essential to prevent
and solve crimes and maintain public order, safety and
security in the entire City” and that the “assistance from
a person, whether documented or not, who is a victim of,
or a witness to, a crime is important to promoting the
safety of all its residents.” Ibid. Since the mid-1980s, the
City has had in place some permutation of this policy,
typically in the form of exccutive orders that prohibited
City agents and agencies from requesting or disseminating
information about individuals' citizenship. (See, Executive
Order 85-1, 89-6, Exs, A-B to PL's Br.) First codified
in Chicago's Municipal Code in 2006, the Ordinance was
augmented in 2012 to refuse immigration agents access to
City facilities and to deny immigration detainer requests
unless certain criteria were met. See, Chicago, Illinois
Municipal Code § 2-173-005. An immigration detainer
request is a request from Immigration and Customs
Enforcement (“ICE”), asking local law enforcement to
detain a specific individual for up to 48 hours to permit
federal assumption of custody.

*3 The Ordinance prohibits any “agent or agency”
from “requesting] information about or otherwise
investigat[ing] or assist{ing] in the investigation of the
citizenship or immigration status of any person unless
such inquiry or investigation is required by Illinois State
Statute, federal regulation, or court decision.” /d § 2-
173-020. It goes on to forbid any agent or agency
from “disclos[ing] information regarding the citizenship or
immigration status of any person.” [l § 2-173-030. The
Ordinance specifically characterizes “[c]ivil immigration
enforcement actions” as a “[flederal responsibility,” and
provides as follows:
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a. Except for such reasonable time as is necessary to
conduct the investigation specified in subsection (c) of
this section, no agency or agent shall:

1. arrest, detain or continue to detain a person solely
on the belief that the person is not present legally in
the United States, or that the person has committed
a civil immigration violation;

2. arrest, detain, or continue to detain a person
based on an administrative warrant entered into the
Federal Bureau of Investigation's National Crime
Information Center database, or successor or similar
database maintained by the United States, when the
administrative warrant is based solely on a violation
of a civil immigration law; or

3. detain, or conlinue to detain, a person based upon
an immigration detainer, when such immigration
detainer is based solely on a violation of a civil
immigration law.

1. Unless an agency or agent is acting pursuant to a
legitimate law enforcement purpose that is unrelated
to the enforcement of a civil immigration law, no
agency or agent shall:

A. permil ICE agents access to a person being
detained by, or in the custody of, the agency or
agent;

B. permit ICE agents use of agency facilities
for investigative interviews or other investigative
purpose; or

C. while on duty, expend their time responding
to ICE inquiries or communicating with ICE
regarding a person's custody status or release date.

2. An agency or agent is authorized to communicate
with ICE in order to determine whether any matter
involves enforcement based solely on a violation of a
civil immigration law.

¢. This section shall not apply when an investigation
conducted by the agency or agent indicates that the
subject of the investigation:

1. has an outstanding criminal warrant;

2. has been convicted of a felony in any court of
competent jurisdiction;

3. is a defendant in a criminal case in any court
of competent jurisdiction where a judgment has not
been entered and a felony charge is pending; or

4. has been identified as a known gang member either
in a law enforcement agency's database or by his own
admission.

Id. §2-173-042. The Ordinance is thus irreconcilable with
the notice and access conditions the Attorney General has
imposed on the 2017 Byrne JAG grant.

After receiving notice of the Atlorney General's new
conditions on the Byrne JAG grant program, the City filed
suit alleging that the conditions were unconstitutional
and unlawful. Throughout this litigation, the City has
strenuously argued for its prerogative to allocate scarce
local police resources as it sees fit—that is, to areas
other than civil immigration enforcement—and for the
soundness of doing so based on the integral role
undocumented immigrant communities play in reporting
and solving crime. (See, Pl's Br. at 2-4.) Before the
Court is the City's Motion for a Preliminary Injunclion,
requesting the Court enjoin the Attorney General from
imposing the three above-described conditions on FY
2017 Byrne JAG lunds.

The Court grants the City a preliminary injunction against
the imposition of the notice and access conditions on
the Byrne JAG grant. The Court declines to grant the
preliminary injunction with respect to the compliance
condition.

I1. ANALYSIS

A. Legal Standard

*4 1] [2] To warrant the entry of a preliminary
injunction, the City “must establish that it is likely to
succeed on the merits, that it is likely to suffer irreparable
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harm in the absence of preliminary relief, that the balance
of the equities tips in its favor, and that an injunction
is in the public interest.” Higher Soc'y of Indiana v.
Tippecance Cty., Indiana, 858 F.3d 1113, 1116 (7th Cir.
2017) (quoting Winter v. Nat. Res. Def. Council, Inc.,
555 U.S. 7, 20, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008)).
Where the Government is the opposing party, the last two
lactors merge. Nken v. Holder, 556 \1.5. 418, 435,129 5.Ct.
1749, 173 L.Ed.2d 550 (2009). Further, under Seventh
Circuit precedent, the Court must alsc “weigh the harm
the plaintiff will suffer without an injunction against the
harm the defendant will suffer with one.” Harlan v. Scholz,
866 F.3d 754, 758 (7th Cir. 2017).

B. Likelihood of Success on the Merits

This case presents three questions: Did Congress authorize
the Attorney General to impose substantive conditions
on the Byrne JAG grani? If so, did Congress have the
power to authorize those conditions under the Spending
Clause? And finally, does Section 1373 violate the Tenth
Amendment? We take these questions in turn.

L. Exccutive Authority under the Byrne JAG Statute

3F Ml
JAG pgrant are proper depends on whether Congress
conferred authority on the Attorney General to impose
them. Congress may permissibly delegate authority and
discretion to the Executive Branch through statute. See,
Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 472, 121
S.Ct. 903, 149 L.Ed.2d 1 (2001). The contours of the
Executive Branch's authority are circumscribed by statute
because the “power to act ... [is] authoritatively prescribed
by Congress.” City of Arlington, Tex. v. F.C.C., 569 U.S.
290, 297-98, 133 S.Ct. 1863, 185 L.Ed.2d 941 (2013).
Accordingly, we must look to the statute to determine the
authority of the Attorney General to impose conditions
on the Byrne JAG grant. In determining the scope of a
statute, we look first to its language. See, United States v.
Berkos, 543 F.3d 392, 396 (7th Cir. 2008). 'If the statutory
language is unambiguous, in the absence of a clearly
expressed legislative intent to the contrary, that language
must ordinarily be regarded as conclusive.” Russello v,
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5] Whether the new conditions on the Byme

United States, 464 U.S. 16, 20, 104 S.Ct. 296, 78 L.Ed.2d
17 (1983) (internal quotations omitted). The language and
design of the statute as a whole may guide the Court in
determining the plain meaning of the text. Berkos, 543
F.3d at 396.

[6] The Byme JAG program was created in 2006 and
is codified at 34 U.S.C. § 10151-10158 (formerly 42
U.S.C. § 3750-3757). These provisions are housed in
Subchapter V of Chapter 101 entitled “Justice System
Improvement.” Subchapter V enumerates the various
“Bureau of Justice Assistance Grant Programs”™ in three
parts: Part A covering the Byrne JAG program, Part B
covering “Discretionary Grants,” and Part C discussing
“Administrative Provisions.” The authority explicitly
granted to the Attorney General within the Byrne JAG
statute is limited. The Attorney General is authorized
to: determine the “form” of the application, 34 U.S.C.
§ 10153(a); “reasonably require” “the applicant [to]
maintain and report ... data, records, and information
{programmatic and financial),” 34 U.S8.C. § 10152(a)(4);
and “develop| ] guidelines” for “a program assessment”
“in coordination with the National Institute of Justice,”
34 US.C.§ 10152

In light of the limited express authority the statute
confers on the Attorney General, the City argues that
Congress did not authorize the Attorney General to place
substantive conditions on the Byme JAG grant. The fact
that Congress did authorize the Attorney General to place
substantive conditions on other grants, the City contends,
indicates an express reservation of that authority, See, 34
U.S.C. § 10142 (formerly 42 U.S.C. § 3742). By failing
to direct the Court to any textual authority within the
Byrne JAG statute itself, the Attorney General appears to
concede the point.

*5 However, the Attorney General argues that Congress
expressly authorized imposition of the challenged
conditions through a provision of Subchapter I
establishing the OfMce of Justice Programs, which
provision allows the Assistant Attorney General to
“placfe] special conditions on all grants” and to
“determinfe] priority purposes for formula grants.” 34
U.S.C. § 10102(a)(6) (formerly 42 U.S.C. § 3712(a)(6)).
The difficulty with the Attorney General's reading of the
statute is that this grant of authority to the Assistant
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Attorney General is located in an entirely different
subchapter governing Office of Justice Programs, whereas
Congress codified the later-in-time Byrne JAG program
under the aegis of Bureau of Justice Assistant Grant
Programs. The statute contains no textual reference that
applies this section to the rest of the chapter or specifically
to the Byrne JAG program. In fact, Chapter 101 comprises
38 subchapters implicating a broad swath of federal
programs and subjecl matier, ranging from grants for
residential substance abuse treatment, see, 34 U.S.C. &
10421-104286, to criminal child support enforcement, see,
34 U.S.C. §§ 10361-10367.

Even assuming that § 10102(a) applies to the Byrne JAG
grant, reading the statute as the Attorney General advises
results in multiple incongruities within the text.

First, it renders superfluous the explicit statutory
authority Congress gave to the Director to impose
conditions on other Bureau of Justice Assistance grants
housed within the same subchapter as the Byrne
JAG statute. Congress explicitly provides the Director
of the Burecau of Justice Assistance with authority
to “determing] ]” “terms and conditions” for the
discretionary grants itemized in Part B of the statute:

The Director shall have the following duties;

[.]

(2) Establishing programs in accordance with part
B of subchapter V of this chapter and, flollowing
public announcement of such programs, awarding and
allocating funds and technical assistance in accordance
with the criteria of part B of subchapter V of this
chapter, and on terms and conditions determined by the
Director to be consistent with part B of subchapier V of
this chapier.

34 US.C, § 10142 (emphases added). As noted earlier,
the Byrne JAG grant is a formula grant located in Part
A of Subchapter V. The most natural reading of the
statute, then, is that Congress endowed the Director with
authority to impose conditions on the discretionary grants
under Part B, but specificalty withheld that authorization
for the formula grant, the Byrne JAG grant, in Part
A. See, ibid. The Attorney General's reading of the
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statute therefore ignores the ostensibly clear decision
by Congress to withhold comparable authority in the
Byrne JAG provisions. See, N.L.RB. v. SW General,
Inc., — U.S. —, 137 8.Ct. 929, 940, 197 L.Ed.2d
263 (2017) (noting the expressio unius canon's application
when “circumstances support a sensible inference that the
term left out must have been meant to be excluded™)
(quolations and alterations omitted). Regardless, it would
be quite odd for Congress to give the Attorney General
authority to impose conditions on the discretionary grants
if it had already provided the Attorney General authority
to impose conditions on a/f grants through Section
10102(a)(6). See, 34 U.S.C. § 10102(a}6). This reading
would render superfluous the explicit statutory grant of
authority to impose conditions on the discretionary grants
in Part B. See, Marquez v. Weinstein, Pinson & Riley, P.S.,
836 F.3d 808, 811 (7th Cir. 2016) (“It is a cardinal principle
of statutory construction that a statute ought, upon the
whole, to be so construed that, if it can be prevented, no
clause, sentence, or word shall be superfluous, void, or
insignificant.”) (quotations and citations omitted).

[71 I8] This conclusion is supported by the fact that
Congress specifically conferred authority to impose
conditions on other grants housed in the same chapter.
Where Congress did so, it did so clearly. For example,
Subchapter XIX of Chapter 101 provides federal funds
for efforts designed to combat violence against women.
See, 34 US.C. § 10446-10453 (formerly 42 U.S.C.
§§ 3796gg-0 to 3796gg~11). There, Congress expressly
authorized the Attorney General to impose condilions
when administering the grant:

*6 In disbursing grants under this subchapter, the
Attorney General may impose reasonable conditions on
grant awards to ensure that the States meet statutory,
regulatory, and other program requirements.

34 US.C. § 10446(e)(3) (emphasis added). Further,
Congress expressly limited its delegation of authority
to apply only to funds awarded under that specific
subchapter. fbid “Where Congress includes particular
language in one section of a statute but omits it in another
section of the same Act, it is generally presumed that
Congress acts intentionally and purposely in the disparate
inclusion or exclusion,” Russeflo, 464 U.S. at 23, 104
S.Ct. 296. What is more, “[w]e do not lightly assume that
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Congress has omitted from its adopted text requirements
that it nonetheless intends to apply, and our reluctance
is even preater when Congress has shown elsewhere in
the same statute that it knows how to make such a
requirement manifest.” Jama v. Immigration & Customs
Enft, 543 U.S. 335, 341, 125 5.Ct. 694, 160 L.Ed.2d 708
{2005).

Second, even if there were a basis for importing § 10102(a)
into the Byrne JAG statute, it is suspect to ground the
Attorney General's authority to impose the challenged
conditions via the power Congress conferred on the
Assistant Attorney General. See, 34 U.S.C. § 10102(a)(6);
Whitman, 531 U.S. at 468, 121 S.Ct. 903 (“Congress ...
does not alter the fundamental details of a regulatory
scheme in vague terms or ancillary provisions—it does
not, one might say, hide elephants in mouseholes.”).
Furthermore, § 10102(a)}(6) provides that the Assistant
Attorney General shall exercise “such other powers and
functions as may be vested in the Assistant Attorney
General pursuant to this chapter or by delegation of the
Attorney General.” 34 US.C. § 10102(a)(6) (emphasis
added). The language of the statute, including its use
of the term “may,” implies that any authority of the
Assistant Attorney General to place special conditions on
grants must flow either from the statute itsell or from
a delegation of power independently possessed by the
Attorney General. See, Jama, 543 U.S. at 346, 125 S.Ct.
694 (“The word ‘may’ customarily connotes discretion.”).
Yet the Attorney General in this litigation has pointed
to no provision other than § 10102(a)(6) to ground its
purported authority to condition Byrne JAG grants.

The Attorney General's reliance on 34 U.5.C. § 10102(a)
(6) is persuasive only to the extent one scrutinizes the
provision without the illumination of the rest of the
statute. See, Gonzales v. Oregon, 546 U.S. 243, 273, 126
S.Ct. 904, 163 L.Ed.2d 748 (2006) {statutes “should not
be read as a series of unrelated and isolated provisions™}.
Viewed in its context, however, § 10102(a)(6) is better
understood as allowing the Attorney General to delepate
powers to the Assistant Attorney General to aid in
administering the Office of Justice Programs—whereas
the Byrne JAG grant is a Bureau of Justice Assistance
Program that is both housed in a distinctly different
subchapter of Chapter 101 and isolated from other
discretionary grants within its own subchapter. Reading §
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10102(a){6) to authorize the Attorney General to impose
substantive conditions on all grants under the entire
chapter is discordant with the specific and clear grants of
authority in other sections of the statute.

*7 ‘This conclusion rests on principles of statutory
interpretation. It does not imply that Congress cannot
impose the conditions at issue. See, Pennhurst State Sch.
& Hosp. v. Halderman, 451 U.S. 1, 17, 101 8.Ct. 1531,
67 L.Ed.2d 694 (1981) (*[O]ur cases have long recognized
that Congress may fix the terms on which it shall
disburse federal money to the States.”). On the contrary,
Congress may well have Spending Clause power to impose
the conditions or delegate to the Executive Branch the
power to impose them, including the notice and access
condition, but it must exert that power through statute,
The Executive Branch cannot impose the conditions
without Congressional authority, and that authority has
nol been conferred through Section 10102.

[9] The notice and access conditions therefore exceed
statutory authority, and, consequently, the efforts to
impose them violate the separation of powers doctrine and
are ultra vires. The City has shown a likelihood of success
on the merits as to these conditions. We do not reach the
question whether the notice and access conditions violate
the Spending Clause because, regardless, Congress did not
authorize the Attorney General to impose them.

[10] The Attorney General points to one other statutory
provision, 34 U.S.C. § 10153 (formerly 42 U.S.C. § 3752),
for the authority to impose the compliance condition
specifically. Section 10153{a) lays out the Byrne JAG
application requirements, which read in relevant part:

(A) In general

To request a grant under this part, the chief executive
officer of a State or unit of local government shall
submit an application to the Attorney General within
120 days after the date on which funds to carry out this
part are appropriated for a fiscal year, in such form
as the Attorney General may require. Such application
shall include the following:

(]
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(5) A certification, made in a form acceptable to the
Attorney General and executed by the chief executive
officer of the applicant (or by another officer of the
applicant, if qualified under regulations promulgated
by the Attorney General), that—

[..]

(D) the applicant will comply with all provisions of
this part and afl other applicable Federal laws.

34 US.C. § 10153(a) (emphases added). Specifically,
the Attorney General argues that § 10153(a)(5)(D)
furnishes the authority to require a Byrne JAG applicant's
compliance with federal law, including Section 1373. See,
ibid. Undeniably, Section 1373 is a federal law that, by
its terms, is applicable to the City. The City responds
that “all other applicable Federal laws” merely refers to
compliance with the narrow body of law governing federal
grant-making. See, e.g., 42 US.C. § 2000d; 29 U.S.C. §
794(a), 42 U.S.C. § 6102. Both positions are plausible, but
for the reasons discussed below, the Attorney General's
position is more consistent with the plain language of the
statute.

We, as always, begin with the plain language of the statute.
See, Jackson v. Blint & Gaines, P.C., 833 F.3d 860, 863
(7th Cir. 2016). We “must look to the particular statutory
language at issue, as well as the language and design of
the statute as a whole.” K Mart Corp. v. Cartier, Inc., 486
U.S. 281, 291, 108 S.Ct. 1811, 100 L.Ed.2d 313 (1988).
“If the statutory language is unambiguous, in the absence
of a clearly expressed legislative intent to the contrary,
that language must ordinarily be regarded as conclusive.”
Russello, 464 U.S. at 20, 104 S.Ct. 296,

The statutory language at issue here is “all other
applicable Federal laws.” Black's Law Dictionary defines
“applicable” as “[c]apable of being applied; fit and right to
be applied” or “aflecting or relating to a particular person,
group, or situation; having direct relevance.” Black's
Law Dictionary (10th ed. 2014). This definition embraces
both parties’ interpretations. However, the prefatory
term in § [0153(a)(5)(D), “all other,” implies a broader
meaning than that tolerated by the City's interpretation.
Furthermore, if Congress intended to have the applicant
only certify compliance with a limited body of Federal
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grant-making law, it could have so stated. The City seeks
to read into § 10153(a){5)(D) references to specific federal
statutes that are not there.

*8 The City argues that the word “applicable” must have
a narrowing effect. (PL's Briefat 19.) However, it is equally
reasonable to read “applicable” as referring to the noun,
in other words, to refer to the federal laws applicable to
the applicant —in this case, Chicago. 34 U.S.C. § 10153(a)
(5KD).

The Court will not stretch the natural meaning of the text,
especially here where the City offers no case law or other
authority to support its straitjacketed interpretation of
“all other applicable Federal laws.” 34 U,8.C. § 10153; see
alse, Sandifer v. U.S. Steel Corp,,— U.S. ——, 134 8.Ct.
870, 876, 187 L.Ed.2d 729 (2014) (“It is a fundamental
canon of statutory construction that, unless otherwise
defined, words will be interpreted as taking their ordinary,
contemporary, common meaning.”) (quolalions omitted).

The Court found no directly analogous case, but when
interpreting similar constructions, the Supreme Court
has broadly interpreted the term “applicable laws.” See,
e.g., Dep't of Treasury v. Fed Labor Relations Auth.,
494 U.S. 922, 930, 110 S.Ct. 1623, 108 L.Ed.2d 914
(1990} (interpreting the statutory term “applicable laws”
as “laws outside the Act™); see also, Bennetr Enters.,
Inc. v. Domino's Pizza, Inc., 45 F.3d 493, 497 (D.C.
Cir. 1995) (noting that “all applicable laws” is “not
reasonably or fairly susceptible to an interpretation that
does not encornpass compliance with state and federal tax
laws™); United Siates Dep't of Health & Human Servs. v,
F.L.R.A.,844 F.2d 1087, 1094-95 (4th Cir. 1988) (finding
statutory requirement that Executive Branch managers
follow “applicable laws™ to exclude Office of Management
and Budget circulars but to encompass a broad panoply of
statutory law); United States v. Odneal, 565 F.2d 598, 600
(9th Cir. 1977) (reference to “all applicable laws” relating
to admiralty grants “very broad statutory authority™).

With no authority to support a more narrow reading of
“applicable ... laws” in a statutory context, and some
authority (albeit in a different context) to support a broad
reading of the phrase, combined with the plain meaning
of the language, the Court finds that “all other applicable
Federal laws” encompasses Section 1373 as applicable
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to the Byrne JAG applicant—in this case, the City of
Chicago. Here, it is the City's burden as the movant to
show otherwise, and it fails to meet that burden on this
record. See, Mazurek v. Armstrong, 520 U.S. 968, 972,
117 S.Ct. 1865, 138 L.Ed.2d 162 (1997) (“It frequently is
observed that a preliminary injunction is an extraordinary
and drastic remedy, one that should not be granted unless
the movant, by a clear showing, carries the burden of
persuasion.”).

[11] This interpretation leads to a rational reading
of the statute, as Congress could expect an entity
receiving federal funds to certify its compliance with
federal law, as the entity is—independent of receiving
federal funds—obligated to comply. At oral argument,
the City argued that this interpretation is limitless,
allowing the Attorney General to pick from the United
States Code like a menu at a restaurant. For several
reasons, the City's consternation can be assuaged. First,
the default assumption is that states and localities do
comply with all federal laws. Second, the discretion to
demand certifications of compliance is not limitless. The
fimitations on federal grant conditions announced in
South Dakota v. Dole, 483 U.S. 203, 207-08, 107 S.Ct
2793, 97 L.Ed.2d 171 (1987), require that a particular
condition, such as a compliance certification, bear some
relation to the purpose of the federal funds. And further,
as noted at oral argument, any condition attached to
federal grants that is too burdensome defeats itself because
a state or local government could reject the funds and
thus undermine the Attorney General's attempt to induce
compliance with the condition.

*9 The City argues that previous conditions have all been
tethered to statutes that by their terms apply to federal
grant recipients. This may be true, but the fact that the
Attorney General has not exercised authority does not
necessarily speak 1o whether he possesses it, especially
where the statutory terms embrace such an authorization.

The City has not met its burden to show a likelihood
of success on the merits regarding the lack of statutory
authority for the compliance condition. The most natural
reading of the statute authorizes the Attorney General
to require a certification of compliance with all other
applicable federal laws, which by the plainest definition
includes Section 1373, The City offers no statutory or case
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law authority to support its narrower reading. Becausc
the lack of authority supporting a narrower interpretation
and the plain language of the statute counsel against
the City's interpretation of “all other applicable Federal
laws,” the Court finds that the Attorney General has
statutory authority to impose the compliance condition on
the Byrne JAG grant.

2. Constitutionality of Section 1373

Even with Congressional authorization, the compliance
condition must be proper under the Spending Clause, and
Section 1373 must pass constitutional muster. As the City
has not argued that the compliance condition violates the
Spending Clause, the Court now turns to the Section 1373
question.

[121 [13] Although Congressional power is substantial,
Congress may not simply “commandeer the legislative
processes of the States by directly compelling them to
enact and enforce a federal regulatory program.” Travis
v. Reno, 163 F.3d 1000, 1003 (7th Cir. 1998). It also
cannot require states “to govern according to Congress'
instructions” or circumvent the rule by “conscripting
the State's officers directly.” Printz v. United States, 521
U.S. 898, 935, 117 S.Ct. 2365, 138 L.Ed.2d 914 (1997);
New York v, United States, 505 U.S. 144, 162, 112
S.Ct. 2408, 120 L.Ed.2d 120 (1992). These prohibitions
derive from principles of federalism ingrained in our
constitutional system, under which “both the National
and State Governments have elements of sovereignty the
other is bound to respect.” Arizona v. United States, 567
U.S. 387, 398, 132 S.Ct. 2492, 183 L.Ed.2d 351 (2012);
see also, Gregory v. Ashcroft, 501 U.S. 452, 459, 111 8.Ct.
2395, 115 L.Ed.2d 410 (19%1) (“In the tension between
federal and state power lies the promise of liberty.”).

[14] [15] With the existence of two sovereigns comes
occasional conflict. The Supremacy Clause provides the
clear rule that federal law “shall be the supreme Law of
the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any
state to the Contrary notwithstanding.” Art. VI, cl. 2. "As
long as it is acting within the powers granied it under the
Constitution, Congress may impose its will on the States
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[and] ... may legislate in areas traditionally regulated by
the States.” Gregory, 501 U.S. at 459-60, 111 S.Ct. 2395.
Further, the presumption attached to every statute is that
it is a constitutional exercise of legislative power. Reno v.
Condon, 528 U.S. 141, 148, 120 S.Ct. 666, 145 L.Ed.2d
587 (2000). We start there, attaching the presumption of
constitutionality to Section 1373. Section 1373, in relevant
part, provides that “no person or agency may prohibit, or
in any way restrict, a Federal, State, or local government
entity from doing any of the following with respect to
information regarding the immigration status, lawful or
unlawful, of any individual: (1) Sending such information
to, or requesting or receiving such information from, the
Immigration and Naturalization Service; (2) Maintaining
such information; (3) Exchanging such information with
any other Federal, State, or local government entity.” §
U.S.C. § 1373(b).

*10 [16] {17)
has plenary power to legislatc on the subject of aliens.
See, Takahashi v. Fish and Game Commission, 334 U.S.
410, 419, 68 S.Ct. 1138, 92 L.Ed. 1478 (1948) (“The
Federal Government has broad constitutional powers
in determining what aliens shall be admitted to the
United States, the period they may remain, regulation of
their conduct before naturalization, and the terms and
conditions of their naturalization.”). Indeed, immigration
regulation and enforcement are federal functions. See,
Arizona, 567 U.S. at 396-97, 132 §.Ct. 2492. Nonetheless,
the City argues thal Section 1373 violates the Tenth
Amendment because it “requires state and local officers
to provide information that belongs to Chicago and is
available to them only in their official capacity” and
requires “state officials to assist in the enforcement of
federal statute by regulating private individuals.” (Pl's
Brief at 20 (internal quotations omitted).) Specifically,
the City contends that Section 1373 commandeers state
and local governments by “controlling the actions of their
employees.” Ibid.

The constitutionality of Section 1373 has been challenged
before. The Second Circuit in City of New York v.
United States, 179 F.3d 29 (2d Cir. 1999), addressed a
facial challenge to Section 1373 in similar circumstances.
By executive order, New York City prohibited
its employees from voluntarily providing federal
immigration authorities with information concerning the
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immigration status of any alien. /d. at 31-32. The city
sued the United States, challenging the constitutionality
of Section 1373 under the Tenth Amendment. /d at 32.

The Second Circuit found that Section 1373 did not
compel state or local governments to enact or administer
any federal regulatory program or conscript local
employees into its service, and therefore did not run
afoul of the rules gleaned from the Supreme Court's
Printz and New York decisions. City of New York,
179 F.3d at 35. Rather, the court held that Section
1373 prohibits local governmental entities and officials
only from directly restricting the voluntary exchange of
immigration information with the INS, /bid The Court
found that the Tenth Amendment, normally a shield from
federal power, could not be turned into “a sword allowing
states and localities to engage in passive resistance that
frustrates federal programs.” [bid The Second Circuit

[18] It is undisputed that Congress concluded that Congress may forbid state and local

governments from outlawing their officials' voluntary
cooperation with the INS without violating the Tenth
Amendment. Ibid As such, the court nullified New York
City's executive order mandating non-cooperation with
federal immigration authorities to the extent it conflicted
with Section 1373, Id. at 37,

The City argues that City of New York v. United States
contravenes the Seventh Circuil's decision in Travis v.
Reno, 163 F.3d 1000 (7th Cir, 1998), by impermissibly
applying a balancing analysis 1o encroachments on
federalism. We agree with the City that balancing the
weight of a federalism infringement is inappropriate, not
only under this Circuit's precedent in Travis, 163 F.3d at
1003, but Supreme Court precedent as well. See, Printz,
521 U.S. at 932, 117 S.Ct. 2365 (noting that, where “it is
the whole object of the law to direct the functioning of the
state executive, and hence to compromise the structural
framework of dual sovereignty, such a ‘balancing’ analysis
is inappropriate ... [N]o comparative assessment of the
various interests can overcome that fundamental defect.”)
(emphasis omitted). However, the logic of City of New
York 's holding is not indebted to an impermissible
balancing test. Rather, City of New VYork relies on
the distinction between an affirmative obligation and a
proscription:
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In the case of Sections 434 and
[1373], Congress has not compelled
state and local governments to enact
or administer any federal regulatory
program. Nor has it affirmatively
conscripted stales, localities, or
their employees into the federal
government's service, These Sections
do not directly compel states or
localities to require or prohibit
anything. Rather, they prohibit
state and local governmental entitics
or officials only from directly
restricting the voluntary exchange
of immigration information with the
INS.

*11 City of New York, 179 F.3d at 34-35 (citation
omitted). The improper balancing the City highlights
occurs where the Second Circuit addressed a secondary
question yet found the record insufficient to supplant
its prior analysis. Jd. at 36-37. The prior analysis was
its helding—free from any inappropriale balancing—
that states do not have the power “to command passive
resistance to federal programs.” /d. at 37. Granted, City of
New York does not fully address or answer two arguments
that are presented in this case: first, that the federal
government cannot demand information belonging to the
state; and second, that it cannot (even indirectly) control
the scope and nature of the duties of state and local
employees. Jd. at 36. The Second Circuit merely deemed
the record insufficient on both scores. [hid. Regardless,
Supreme Court precedent does not command a different
result.

The City relies on Prinrz, but there, the statute at
issue required state officers to perform mandatory
background checks on prospective handgun purchasers—
an affirmative act foisted on local officials by Congress.
See, 521 U 8. at 933, 117 §.Ct. 2365. The Supreme Court
held that the statute violated the Tenth Amendment,
because the federal government cannot “command the
States' officers ... to administer or enforce a federal
regulatory program.” Id. at 935, 117 5.Ct. 2365. However,
Section 1373 does not require the “forced participation”
of state officers to “administer or enforce a federal
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regulatory program.” Id at 917-18, 117 8.Ct. 2365,
It merely precludes a state or local government from
“prohibitfing], or in any way restrict[ing], any ... official”
from sending, requesting, maintaining, or exchanging
“information regarding the immigration status ... of any
individual.” 8 U.S.C. § 1373. In other words, it prohibits
prohibitions on local officials’ voluntary participation.

For similar reasons, other cases cited by the City do not
advance the ball either. See, e.g., Reno, 528 U.S. at 151,
120 8.Ct. 666 (finding the Driver's Privacy Protection Act
constitutional because “[i]t does not require the {state]
Legislature to enact any laws or regulations, and it does
not require state officials to assist in the enforcement
of federal statutes regulating private individuals™); New
York,505U.S. at 188, 112 §.Ct. 2408 (finding a “take title”
provision on nuclear waste unconstitutional because it
forced a state to *enact or administer a federal regulatory
program” by affirmatively requiring it to legislate a certain
way or take ownership of nuclear waste); FERC. v
Mississippi, 456 1.8, 742, 765, 102 8.Ct. 2126, 72 L.Ed.2d
532 (1982) (finding no Tenth Amendment violation in
provisions of the Public Utilitics Regulatory Policies
Act permitting states to regulate public utilities on the
condition that they entertain federal proposals, as the
statute contained nothing “directly compelling” states to
enact 4 legislative program).

[19] At its core, this case boils down to whether state
and local governments can restrict their officials from
voluntarily cooperating with a federal scheme. The Court
has not been presented with, nor could it uncover, any case
holding that the scope of state sovereignty includes the
power to forbid state or local employees from voluntarily
complying with a federal program. Like the statute at issue
in Reno, Section 1373 “does not require” the City “to
enact any laws or regulations, and it does not require state
officials to assist in the enforcement of federal statutes
regulating private individuals.” Reno, 528 U.S. at 151,
120 S.Ct. 666. Without a doubt, Section 1373 restricts the
ability of localities to prohibit state or local officials from
assisting a federal program, but it does not require ofTicials
to assist in the enforcement of a federal program. This
distinction is meaningful. In this distinction, Section 1373
is consistent with the constitutional principles enunciated
in New York and Printz. See, Priniz, 521 1.8, at 935,
117 S.Ct. 2365; New York, 505 U.S. at 161-63, 112 S.Ct.
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2408. Because no case has gone so far as to prohibit the
federal government from restricting actions that directly
frustrate federal law, the Court finds that Congress acts
constitutionally when it determines that localities may not
prevent Jocal officers from voluntarily cooperating with a
federal program or discipline them for doing so.

*12 It is worth noting, however, that this case
poses a unique and novel constitutional question. The
characterization of Section 1373 as a prohibition that
requires no affirmative state action accurately conveys
the literal text of the statute, but it does not accurately
portray its practical import. Section 1373 mandates that
state and city employees have the option of furnishing to
the INS information on individuals' immigration status
while the employee is acting in his or her capacity as a state
or local official. The corollary is that local governments
cannot both comply with Section 1373 and discipline an
employee for choosing to spend his or her time assisting in
the enforcement of federal immigration laws, IT a state or
local government cannot control the scope of its officials'
employment by limiting the extent of their paid time
spent cooperating with the INS, then Section 1373 may
practically limit the ability of state and local governments
to decline to administer or enforce a federal regulatory
program. In this way, Section 1373 may implicate the logic
underlying the Priniz decision more than it does the Reno
rationale. See, Printz, 521 U.S. at 929-30, 117 S.Ct. 2365.

Read literally, Section 1373 imposes no affirmaltive
obligation on local governments. But, by leaving it up
to local officials whether to assist in enforcement of
federal immigration priorities, the statute may effectively
thwart policymakers' ability to extricate their state or
municipality from involvement in a federal program.
Under current case law, however, only affirmative
demands on states constitute a violation of the Tenth
Amendment. Here, we follow binding Supreme Court
precedent and the persuasive authority of the Second
Circuit, neither of which elevates federalism 1o the degree
urged by the City here. A decision to the contrary would
require an expansion of the law that only a higher court
could establish.

Accordingly, the City has not shown a likelihood of

success on the merits on the constitutionality of Section
1373

WESTLAW

C. Irreparable Harm

[20] [21} The City has demonstrated the second factor of
the preliminary injunction analysis—irreparable harm. In
assessing irreparable harm, courts must analyze whether
the “harm ... cannot be prevented or fully rectified by
the final judgment after trial.” Roland Mach. Co. v.
Dresser Indus., Inc., 749 F.2d 380, 386 (7th Cir. 1984).
Injury to reputation or goodwill is not easily measurable
in monetary terms, and so ofien is deemed irreparable.
Stuller, Inc. v. Steak N Shake Enterprises, Inc., 695 F.3d
676, 680 (7th Cir. 2012). Here, the City contends that,
in the absence of an injunction, it must either forego
the Byrne JAG grant funds it has specifically earmarked
for life-saving technology that detects when and where
gunshots are fired (P.1. Hrg. Tr. at 31:8-32:9) or accede
to the new conditions the Attorney General has placed on
the funds and suffer the collapse of trust between local law
enforcement and immigrant communities that is essential
to ferreting out crime.

Two recent cases have dealt with preliminary injunctions
regarding facts similar to those before the Court. Though
the legal issues presented in these cases are different than
those at bar, the harms alleged are sufficiently analogous.
In both cases, the district court found that the plaintiff
established irreparable injury. In City of El Cenizo v.
State, the court entered a preliminary injunction and
credited the plaintifl's assertion that it would suffer two
forms of irreparable harm: (1) “Trust between local law
enforcement and the people they serve, which police
departments have worked so hard to promote, will
be substantially eroded and result in increased crime
rates”; and (2) “Local jurisdictions face severe economic
consequences ... including ... the loss of grant money.”
City of El Cenize v. State, No. SA-17-CV404-0LG,
— F.Supp.3d —, , 2017 WL 3763098, at *39
(W.D. Tex. Aug. 30, 2017). In County of Santa Clara v.
Trump, the court found that the plaintiff established a
“constitutional injury” and irreparable harm “by being
forced to comply with an unconstitutional law or else face
financial injury.” County of Santa Clara v. Trump, No.
17-CV-00485-WHO, —F.Supp.3d ——, ——, 2017 WL
1459081, at *27 (N.D. Cal. Apr. 25, 2017), reconsideration
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denied, No. 17-CV-00485-WHO, — F.Supp.3d ——,
2017 WL 3086064 (N.D. Cal. July 24, 2017).

*13 The harm to the City's relationship with the
immigrant community i it should accede to the conditions
is irreparable. Once such trust is lost, it cannot be repaired
through an award of money damages, making it the type
of harm that is especially hard to “rectiffy] by [a] final
judgment.” Reland Maci., 749 F.2d at 386.

The Attorney General minimizes the impact of the
relatively modest Byrne JAG funds on public safety and
argues that the City could, by simply declining the funds,
avoid any loss of trust between local law enforcement
and the immigrant communities. However, a “Hobson's
choice” can establish irreparable harm. Morales v. Trans
World Airlines, Inc., 504 U.S. 374, 381, 112 §.Ct, 2031,
119 L.Ed.2d 157 (1992). In Morales, the Supreme Court
held that a forced choice between acquiescing to a law that
the plaintifl believed to be unconstitutional and violating
the law under pain of liability was sufficient to establish
irreparable injury. Ibid In the same way, forcing the City
either to decline the grant funds based on what it believes
to be unconstitutional conditions or accept them and face
an irreparable harm, is the type of “Hobson's choice”™
that supports irreparable harm. Further, a constitutional
violation may be sufficient to establish irreparable injury
as a matter of law. See, 11A Charles Alan Wright et
al., Federal Practice & Procedure § 2948.1 (2d ed. 1995)
(“When an aileged deprivation of a constitutional right
is involved, most courts hold that no further showing of
irreparable injury is necessary.”); see also, Ezell v. City of
Chicago, 651 F.3d 684, 698-700 (7th Cir. 2011); Doe v.
Mundy, 514 F.2d 1179, 1183 (7th Cir. 1975).

The lack of injury afflicting the Attorney General in the
absence of an injunction buttresses the City's showing of
irreparable harm. The Seventh Circuit has described this
factor as follows:

In deciding whether to grant a
preliminary injunction, the court
must also consider any irreparable
harm that the defendant might
suffer from the injunction—harm
that would not be cither cured by
the defendant’s ultimately prevailing
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in the trial on the merits or fully
compensated by the injunction bond
that Rule 65(c) of the Federal
Rules of Civil Procedure requires the
district court to make the plaintifl
post. The cases do not usually speak
of the defendant's irreparable harm,
but the qualification is implicit; if
the defendant will not be irreversibly
injured by the injunction because a
final judgment in his favor would
make him whole, the injunction
will not really harm him. But
since the defendant may suffer
irreparable harm from the entry
of a preliminary injunction, the
court must not only determine that
the plaintiff’ will suffer irreparable
harm if the preliminary injunction is
denied—a threshold requirement for
granting a preliminary injunction—
but also weigh that harm against any
irreparable harm that the defendant
can show he will suffer if the
injunction is granted.

Roland Mach., 749 F.2d at 387 (emphasis in original).
Although harm to [federal interests should not be
diminished, a delay in the imposition of new conditions
that have yet to go into effect will likely not cause any
harm akin to that alleged by the City. The Attorney
General has put forth no comparable claim that a delay
in imposition of the new Byrmne JAG conditions would
permanently harm community relationships or any other
interest that would be difficult to remedy through money
damages. See, Kansas v. United States, 249 F.3d 1213,
1227 (10th Cir. 2001) (noting that maintaining the status
quo was unlikely to affect a substantial public interest in
the short time of the injunction).

*14 Thus, the Court finds that the City has established

that it would suffer irreparable harm i a preliminary
injunction is not entered.

D. Balancing of Equities and the Public Interest
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{22] The remaining two factors in the preliminary

injunction analysis merge where the Government is a
party. Nken, 556 U.8. at 435, 129 S.Ct. 1749. These
two factors are not outcome-determinative here. Both
sides can claim that concerns of public safety justify their
positions.

The City and amici strongly emphasize the studies
and other evidence demonstrating that sanctuary citics
are safer than their counterparts. Although both
parties before the Court have emphatically stressed the
importance of their policy choice to decrease crime and
support law enforcement—with Chicago emphasizing
the benefits that flow from immigrant communities
freely reporting crimes and acting as witnesses, and the
Attorney General emphasizing the need to enforce federal
immigration law—choosing between compeling public
policies is outside the realm of judicial expertise and is
best left to the legislative and executive branch. See, Nar'l
Fedn of Indep. Bus. v. Sebelius, 567 U.S. 519, 538, 132
S.Ct. 2566, 183 L.Ed.2d 450 (2012) (noting that the courts
are “vested with the autherity to interpret the law; [they]
possess neither the expertise nor the prerogative to make
policy judgments”).

Accordingly, the final two factors favor neither party.
Both parties have strong public policy arguments, the
wisdom of which is not for the Court to decide.
Accordingly, the Court finds that balancing the equities
and weighing the public interest do not tip the scale in
favor of either party.

End of Document
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III. CONCLUSION

[23] For the reasons stated herein, the Court grants
the City a preliminary injunction against the Attorney
General's imposition of the notice and access conditions
on the Byme JAG grant. The City has cstablished a
likelihood of success on the merits as to these two
conditions and irreparable harm if an injunction does not
issue, and the other two preliminary injunction factors do
not sway the analysis. This injunction against imposition
of the notice and access conditions is nationwide in scope,
there being no reason to think that the legal issues present
in this case are restricted to Chicago or that the statutory
authority given to the Attorney General would differ in
another jurisdiction. See, Int'! Refugee Assistance Project
v. Trump, 857 F.3d 554, 605 (4th Cir. 2017).

The Court denies the City's Motion for a Preliminary
Injunction with respect to the compliance condition,
because the City has failed to establish a likelihood of
success on the merits.

IT IS SO ORDERED.,

All Citations

--- F.8upp.3d ----, 2017 WL 4081821

© 2017 Thomson Reuters, No claim to original U.S. Government Works.
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United States District Court,
N.D. California.

COUNTY OF SANTA CLARA, Plaintiff,
V.

Donald J. TRUMP, et al., Defendants.
City and County of San Francisco, Plaintiff,
V.

Donald J. Trump, et al., Defendants,

Case No. 17-cv-00574—WHO,
Case No. 17-¢cv—00485-WHO

I
Signed April 25, 2017

Synopsis

Background: Counties brought actions against the
President and others, challenging constitutionality of
enforcement provision of executive order purporting to

prevent “sanctuary jurisdictions” from receiving federal
grants. Counties moved for preliminary injunctive relief.

Holdings: The District Court, William H. Orrick, J., held
that:

[1] counties demonstrated injury-in-fact traceable to
enforcement provision, as required for standing;

[2] counties established well-founded fear of enforcement,
supporting finding that they had standing;

[3] counties' claims were prudentially ripe;

4] enforcement provision violated Constitution's
separation ol powers principles;

[5] enforcement provision violated Spending Clause;
[6] enforcement provision violated Tenth Amendment;

[7] enforcement provision was void for vagueness in
violation of Fifth Amendment;
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{8] enforcement provision violated Fifth Amendment's
procedural due process requirements;

[9] counties suffered irreparable harm, as required for
preliminary injunction;

[10] preliminary injunction would be nationwide; and

[11] preliminary injunction would be not be issued
personally against the President.

Motions granted.

Attorneys and Law Firms

*507 John Watkins Keker, Cody Shawn Harris, Daniel
Edward Purcell, Edward Andrew Bayley, Nicholas
Samuei Goldberg, Robert A. Van Nest, Keker Van Nest
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Robyzad Williams, Julia Blau Spiegel, Julie Wilensky,
Kavita Kandala Narayan, Lawrence Javier Serrano, San
Jose, CA, for Plaintiff.

Sara Jennifer Eisenberg, Office of the Ciiy Attorney of San
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Steeley, Christine Van Aken, Office of the City Attorney,
San Francisco, CA, lor City and County of San Francisco.

W. Scott Simpson, U.S. Department of Justice,
Washington, VA, for Defendants.

ORDER GRANTING THE COUNTY OF SANTA
CLARA'S AND CITY AND COUNTY OF
SAN FRANCISCO'S MOTIONS TO ENJOIN
SECTION %a) OF EXECUTIVE ORDER 13768

William H. Orrick, United States District Judge

INTRODUCTION

This case involves Executive Order 13768, “Enhancing
Public Safety in the Interior of the United States,”
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which, in addition to outlining a number of
immigration enforcement policies, purports to “[¢]nsure
that jurisdictions that fail to comply with applicable
Federal law do not receive Federal funds, exceptl as
mandated by law” and to establish a procedure whereby
“sancluary jurisdictions” shall be ineligible to receive
federal grants. Executive Order 13768, 82 Fed. Reg. 8799
(Jan. 25, 2017) (the “Executive Order"). In two related
actions, the County of Santa Clara and the City and
County of San Francisco have challenged Section 9 of
the Executive Order as facially unconstitutional and have
brought motions for preliminary injunction secking to
enjoin its enforcement. See County of Sanmta Clara v.
Trump, No. 17-cv-0574-WHO; City and County of San
Francisco v. Trump, 17-cv-0485-WHO,

The Counties challenge the enforcement provision of
the Order, Section 9(a), on several grounds: first, it
violates the separation of powers doctrine enshrined
in the Constitution because it improperly seeks to
wield congressional spending powers; second, it is so
overbroad and coercive that even if the President had
spending powers, the Order would clearly exceed them
and violate the Tenth Amendment's prohibition against
commandeering local jurisdictions; third, it is so vague
and standardless that it viclates the Fifth Amendment's
Due Process Clause and is void for vagueness; and,
finally, because it seeks to deprive local jurisdictions of
congressionally allocaled funds without any notice or
opportunity to be heard, it violates the procedural due

process requirements of the Fifth Amendment. !

The Government does not respond to the Counties'
constitutional challenges but argues that the Counties
lack standing because the Executive Order did not
change existing law and because the Counties have
not been named “sanctuary jurisdictions” pursuant to
the Order. It explained for the first time at oral
argument that the Order is merely an exercise of the
President's “bully pulpit” to highlight a changed approach
to immigration enforcement. Under this interpretation,
Section 9(a) applies *508 only to three federal grants
in the Departments of Justice and Homeland Security
that already have conditions requiring compliance with
8 U.S.C. 1373. This interpretation renders the Order
toothless; the Government can already enforce these three
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grants by the terms of those grants and can cnforce &
U.5.C. 1373 to the extent legally possible under the terms
of existing law. Counsel disavowed any right through the
Order for the Government to affect any other part of the
billions of dollars in federal funds the Counties receive
every year.

It is heartening that the Government's lawyers recognize
that the Order cannot do more constitutionally than
enforce existing law. But Section 9(a), by its plain
language, attempts to reach all federal grants, not merely
the threc mentioned at the hearing, The rest of the
Order is broader still, addressing all federal funding.
And if there was doubt about the scope of the Order,
the President and Attorney General have erased it with
their public comments. The President has called it “a
weapon” Lo use against jurisdictions that disagree with
his preferred policies of immigration enforcement, and his
press secretary has reiterated that the President intends to
ensure that “counties and other institutions that remain
sanctuary cites don't get federal government funding
in compliance with the executive order.” The Attorney
General has warned that jurisdictions that do not comply
with Section 1373 would suffer “withholding grants,
termination of grants, and disbarment or ineligibility
for future grants,” and the “claw back” of any funds
previously awarded. Section 9(a) is not reasonably
susceptible to the new, narrow interpretation offered at
the hearing.

1] Alihough the Government's new interpretation of
the Order is not legally plausible, in effect it appears
to put the parties in general agreement regarding the
Order's constitutional limitations. The Constitution vests
the spending powers in Congress, not the President, so
the Order cannot constitutionally place new conditions
on federal funds. Further, the Tenth Amendment requires
that conditions on federal funds be unambiguous and
timely made; that they bear some relation to the funds
at issue; and that the total financial incentive not be
coercive, Federal funding that bears no meaningful
relationship to immigration cnforcement cannol be
threatened merely because a jurisdiction chooses an
immigration enforcement strategy of which the President
disapproves.
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To succeed in their motions, the Counties must show that
they are likely to face immediate irreparable harm absent
an injunction, that they are likely to succeed on the merits,
and that the balance of harms and public interest weighs
in their favor. The Counties have met this burden. They
have demonstrated that they have standing to challenge
the Order and are currently suffering irreparable harm,
not only because the Order has caused and will cause
them constitutional injuries by violating the separation
of powers doctrine and depriving them of their Tenth
and Fifth Amendment rights, but also because the Order
has caused budget uncertainty by threatening to deprive
the Counties of hundreds of millions of dollars in federal
grants that support core services in their jurisdictions.
They have established that they are likely to succeed on the
merits of their claims and that the balance of harms and
public interest decisively weigh in favor of an injunction.
The Counties' motions for preliminary injunction against
Section 9(a) of the Executive Order are GRANTED as
further described below,

That said, this injunction does nothing more than
implement the effect of the Government's flawed
interpretation of the Order. It does not affect the ability
of the *509 Attorney General or the Secretary to enforce
existing conditions of federal grants or 8 U.8.C. 1373, nor
does it impact the Secretary's ability to develop regulations
or other guidance defining what a sanctuary jurisdiction
is or designating a jurisdiction as such. It does prohibit
the Government from exercising Section 9(2) in a way that
violates the Constitution.

BACKGROUND

I. THE EXECUTIVE ORDER

On January 25, 2017, President Donald J. Trump issued
Executive Order 13768, “Enhancing Public Safety in the
Interior of the United States.” See Harris Decl. { 2; Ex.
A (“EO™) (SC Dkt. No. 36-1). In outlining the Executive
Order's purpose, Section | reads, in part, “Sanctuary
jurisdictions across the United States willfully violate
Federal law in an attempt to shield aliens from removal
from the United States.” EO § 1. Section 2 states that
the policy of the executive branch is to “[e]nsure that
jurisdictions that fail to comply with applicable Federal
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law do not receive Federal funds, except as mandated by
law.” EQ § 2(c).

Section 9, titled “Sanctuary Jurisdictions” lays out this
policy in more detail. It reads:

Sec. 9. Sanctuary Jurisdictions. It is the policy of the
executive branch to ensure, to the fullest extent of the
law, that a State, or a political subdivision of a State,
shall comply with 8 U.8.C. 1373,

(a) In furtherance of this policy, the Attorney
General and the Secretary, in their discretion and
to the extent consistent with law, shall ensure that
jurisdictions that willfully refuse to comply with 8
U.S.C. 1373 (sancluary jurisdictions) are not eligible
to receive Federal grants, except as deemed necessary
for law enforcement purposes by the Attorney
General or the Secretary. The Secrelary has the
authority to designate, in his discretion and to
the extent consistent with law, a jurisdiction as a
sanctuary jurisdiction. The Attorncy General shall
take appropriate enforcement action against any
entity that violates 8 U.S.C. 1373, or which has in
effect a statute, policy, or practice that prevents or
hinders the enforcement of Federal law.

(b) To better inform the public regarding the public
safety threats associated with sanctuary jurisdictions,
the Secretary shall utilize the Declined Detainer
Qutcome Report or its equivalent and, on a weekly
basis, make public a comprehensive list of criminal
actions committed by aliens and any jurisdiction that
ignored or otherwise failed to honor any detainers
with respect to such aliens.

(c) The Director of the Office of Management and
Budget is directed to obtain and provide relevant
and responsive information on all Federal grant
money that currently is received by any sanctuary
jurisdiction.

EO§9.

Section 3 of the Order, titled “Definitions,” incorporates
the definitions listed in 8 U.S.C. § 1101, EO § 3. Section
1101 does not define “sanctuary jurisdiction.” The term is
not defined anywhere in the Executive Order. Similarly,
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neither section 1101 nor the Order defines what it means
for a jurisdiction to “willfully refuse to comply” with
Section 1373 or for a policy to “prevent{ ] or hinder[ ] the
enforcement of Federal law.” EO § 9(a).

I1. SECTION 1373

Section 1373, to which Section 9 refers, prohibits local
governments {rom restricting government officials or
entities from *510 communicating immigration status
information to ICE. It states in relevant part:

(a) In General. Notwithstanding any other provision
of Federal, State, or local law, a Federal, State, or
local government entity or official may not prohibit,
or in any way restrict, any government entity or
official from sending lo, or receiving from, the
Immigration and Naturalization Service information
regarding the citizenship or immigration status,
lawful or unlawful, of any individual.

(b) Additional Authority of Government Entities.
Notwithstanding any other provision of Federal,
State, or local law, no person or agency may
prohibit, or in any way restrict, a Federal, State,
or local government entity from doing any of the
following with respect to information regarding
the immigration status, lawful or unlawful, of any
individual:

(1) Sending such information to, or requesting or
receiving such information (rom, the Immigration
and Naturalization Service,

{2) Maintaining such information.

(3) Exchanging such information with any other
Federal, State, or local government entity.

8 U.S.C. 1373.

121 In July, 2016, the U.S. Department of Justice
issued guidance linking two federal grant programs, the
State Criminal Alien Assistance Program (“SCAAP™)
and Edward Byrne Memorial Justice Assistance Grant
{(“JAG"”) to compliance with Section 1373. 2 This guidance
states that all applicants for these two grant programs
are required to “assure and certify compliance with all

WESTLAW

applicable federal statutes, including Section 1373, as well
as all applicable federal regulations, policies, guidelines,
and requirements.” /d. The Department has indicated that
the Community Oriented Policing Services Grant (COPS)
is also conditioned on compliance with Section 1373.

II1. CIVIL DETAINER REQUESTS

[31 An ICE civil detainer request asks a Jocal law
enforcement agency to continue to hold an inmate who
is in local jail because of actual or suspected violations
of state criminal laws for up to 48 hours after his or her
scheduied release so that ICE can determine if it wants to
take that individual into custody. See 8 C.F.R. § 287.7;
Neusel Decl. 1 9; Marquez Decl., Ex. C at 3 (SC Dku.
No. 29-3). ICE civil detainer requests are voluntary and
local governments are not required to honor them. See
8 C.F.R. § 287.7(a); Galarza v. Szalczyk, 745 F.3d 634,
643 (3d Cir. 2014) (“[S]ettled constitutional law clearly
establishes that [immigration detainers] must be deemed
requests” because any other interpretation would render
them unconstitutional under the Tenth Amendment).
Several courts have held that it is a violation of the Fourth
Amendment for local jurisdictions to hold suspected or
actual removable aliens subject to civil detainer requests
because civil detainer requests are often not supported by
an individualized determination of probable cause that a
crime has been committed. See Morales v. Chadbourne,
793 F.3d 208, 215-217 (1st Cir. 2015); Miranda—-Olivares
v. Clackamas Cnry., No. 3:12-cv-02317-8T, 2014 WL
1414305, at *3-11 (D. Or. Apr. 11, 2014). *511 ICE does
not reimburse local jurisdictions for the cost of detaining
individuals in response to a civil detainer request and does
not indemnify local jurisdictions for potential liability they
could face for related Fourth Amendment violations. See
B C.F.R. § 287.7(e); Marquez Decl. Y 21-15 & Exs. B-D.

IV. THE COUNTIES' POLICIES

A. Santa Clara’s Policies
Santa Clara asserts that its local policies and practices with
regard to federal immigration enforcement are at odds
with the Executive Order's provisions regarding Section
1373, 8C Mot. at 5. (SC Dkt. No. 26). In 2010, the Santa
Clara County Board of Supervisors adopted a Resolution
prohibiting Santa Clara employees from using County
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resources to transmit any information to ICE that was
collected in the course of providing critical services or
benefits. Marquez Decl. 4 27 (SC Dkt. No. 29) & Ex.
G (SC Dkt. No. 29-7); Neusel Decl. § 7 (SC Dkt No.
31); L. Smith Decl. § 6 (SC Dkt. No. 35). The Resolulion
also prohibits employees from initiating an inquiry or
enforcement action based solely on the individual's actual
or suspecled immigration status, national origin, race
or ethnicity, or English-speaking ability, or from using
County resources to pursue an individual solely because
of an actual or suspected violation of immigration law. fd.
In October, 2016, after receiving DOJ guidance that JAG
and SCAAP funds would be conditioned on compliance
with Section 1373, Santa Clara decided not to participate
in those programs. Marquez Decl. 129 & Ex. H (SC Dkt.
No. 29-8).

Santa Clara also asserts that its policies with regard to ICE
civil detainer requests are inconsistent with the Executive
Order and the President’s stated immigration enforcement
agenda. Prior to late 2011, Santa Clara responded to and
honored ICE civil detainer requests, housing an average
of 135 additional inmates each day at a daily cost of
approximately $159 per inmate. Neusel Decl. 4. When
the County raised concerns about the costs associated
with complying with detainer requests and potential civil
liability, ICE confirmed that it would not reimburse the
County or indemnify it for the associated costs and
liabilities. Marquez Decl. Y 21-15 & Exs. B-D.

Santa Clara subsequently convened a task force and
adopted a new policy where the County agreed to honor
requests for individuals with serious or violent felony
convictions, but only if ICE would reimburse the County
for the cost of holding those individuals. Neusel Decl. §
6; Marquez Decl. 26 & Ex. E. ICE has never agreed to
reimburse the County for any costs, so since November
2011 the County has declined to honor all ICE detainer
requests. /d.

B. San Francisco's Policics
San Francisco's sanctuary city policies are contained
in Chapters 12H and 121 of its Administrative Code.
Eisenberg Decl. Exs. A-B (SF Dkt. No. 28). The
stated purpose of thesc laws is “to foster respect and
trust between law enforcement and residents, to protect
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limited local resources, to encourage cooperation between
residents and City officials, including especially law
enforcement and public health officers and employees,
and to ensure community security, and due process for
all.” 5.F. Admin Code § 121.1.

As relevant to Section 1373, Chapter 12H prohibits San
Francisco departments, agencies, commissions, officers,
and employees [rom using San Francisco funds or
resources to assist in enforcing federal immigration law
or gathering or disseminating information regarding
an individual's releasc status, or other confidential
identifying information (which as defined does *512
not include immigration status), unless such assistance
is required by federal or state law. S.F. Admin Code
§ 12H.2. Although Chapter 12H previously prohibited
city employees from sharing information regarding
individuals' immigration status, the San Francisco Board
of Supervisors removed this restriction in July, 2016, due
to concerns that the provision violated Section 1373,

With regard to civil detainer requests, Chapter 12I
prohibits San Francisco law enforcement from detaining
an individual, otherwise eligible for release from custody,
solely on the basis of a civil immigration detainer
request. S.F. Admin Code § 121.3. It also prohibits local
law enforcement [rom providing ICE with advanced
notice that an individual will be released from custody,
unless the individual meets certain criteria. 8.F. Admin
Code § 121.3. Chapter 121.3. (e) provides that a
“Maw enforcement official shall not arrest or detain
an individual, or provide any individual's personal
information to a federal immigration officer, on the basis
of an administrative warrant, prior deportation order, or
other civil immigration document based solely on alleged
violations of the civil provisions of immigration laws.”
S.F. Admin Code § 121.3.(e). San Francisco explains that
it adopted these policies due to concerns that holding
people in response to civil detainers would violate the
Fourth Amendment and require it to dedicate scarce law
enforcement personnel and resources o holding these
individuals. Hennessy Decl. § 11 (SF Dkt. No. 24).

V. THE COUNTIES' FEDERAL FUNDING

A. Santa Clara's Federal Funding
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In the 2015-2016 fiscal year, Santa Clara received
approximately $1.7 billion in federal and federally
dependent funds, making up roughly 35% of the County's
total revenues. J. Smith Decl. § 6; Marquez Decl. § 8. This
figure includes federal funds provided through entitlement
programs.

Most of the County's federal funds are used to provide
essential services to its residents. Marquez Decl. Y 5-8.
In support of its motion, the County includes a number
of declarations outlining how a loss of any substantial
amount of federal funding would force it to make
substantial cut backs to safety-net programs and essential
services and would require it to lay off thousands of
employees. It highlights that the County's Valley Medical
Center, the only public safety-net healthcare provider in
the County, relies on $1 billion in federal funds each
year, which covers up to 70% of its total annual costs.
Lorenz Decl. §§ 3, 7 (SC Dkt. No. 28). A loss of all
federal funds would shut down Valley Medical Center
and cut off the only healthcare option for thousands of
poor, elderly, and vulnerable people in the County. Id. q
8. Tt further highlights that Santa Clara's Social Services
Agency, which provides various services to vulnerable
residents, including child welfare and protection, aid to
needy families, and support for disabled children, adulis
and the elderly, receives roughly 40% of its budget, $300
million, from federal funds. Menicocci Decl. § 5 (SC Dkt.
No. 30). The County's Public Health Department receives
40% of its budget and $38 million in federal funds. And
the County's Office of Emergency Services, whose job is to
prepare for and respond to disasters such as earthquakes
and terrorism, receives more than two-thirds of its budget
from federal funds. Reed Decl. Y 3-20 (SC Dkt. No. 32).

In the 2014-2015 fiscal year, the County received over
$565 million in non-entitlement federal grants. See
Marquez Decl. Ex. A at 11-12 (SC Dkt. No. 29-1)
(showing $338 million in federal grants subject *513
to OMB auditing requirements and an additional $227
million in federal grants through the Department of
Housing and Urban Development). This $565 million
represents approximately 11% of the County's budget.

B. San Francisco's Federal Funding
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San Francisco's yearly budget is approximately $9.6
billion; it receives approximately $1.2 billion of this from
the federal government. Rosenfield Decl. 99 (SF Dkt. No.
22). San Francisco uses these federal funds to provide vital
services such as medical care, social services, and meals
to vulnerable residents, to maintain and upgrade roads
and public transportation, and to make needed seismic
upgrades. Whitehouse Decl. 4 16 (SF Dkt. No. 23). Losing
all, or a substantial amount, of federal funds would have
significant effects on core San Francisco programs: federal
funds ‘make up 100% of Medicare for San Francisco
residents, Rosenfield Decl. 1 29; 30%: of the budget for San
Francisco's Department of Emergency Management, id.
11 25-27; 33% of the budget for San Francisco's Human
Services Agency, id. 1Y 13-18; and 40% of the budget for
San Francisco's Department of Public Health, id 99 19-
24,

Approximately 20% of these federal funds, or $240
million, are from federal grants. Jd 9 29. San Francisco
also receives $800 million cach year in federal multi-year
grants, primarily for public infrastructure projects. Id.
11.

San Francisco must adopt a balanced budget for the fiscal
year beginning July 1, 2017. Whitehouse Decl. § 16. Under
local law, the Mayor must submit a balanced budget to
the Board of Supervisors by June 1 and make fundamental
budget decisions by May 15, including whether to create
a budget reserve to account for the potential loss of
significant funds. Jd. § 5-6, 8. Any money placed in the
budget reserve would not be available to be used for other
programs or services in the coming fiscal year. Id 9.

LEGAL STANDARD

“A plaintiffl seeking a preliminary injunction must
establish that he is likely to succeed on the merits, that
he is likely to suffer irreparable harm in the absence of
preliminary relief, that the balance of equities tips in his
favor, and that an injunction is in the public interest.”
Winter v. Nat'l Res. Def. Council, Inc., 555 U.S, 7, 20,
129 8.Ct. 365, 172 L.Ed.2d 249 (2008). This has been
interpreted as a four-part conjunctive test, not a four-
factor balancing test. However, the Ninth Circuit has held
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that a plaintiff may also obtain an injunction if he has
demonstrated “serious questions going to the merits” that
the balance of hardships “tips sharply” in his favor, that he
is likely to suffer irreparable harm, and that an injunction
is in the public interest. See Alliance for the Wild Rockies
v. Cortrell, 632 F.3d 1127, 1131-35 (9th Cir. 2011).

DISCUSSION

I. JUSTICIABILITY

The Government argues that the Counties' claims against
the Executive Order are not justiciable because the
Counties cannot establish an injury-in-fact, which is
necessary to establish standing, and because their claims
are not ripe for review. These principles of standing
and ripeness go to whether this court has jurisdiction to
hear the Counties' claims. I conclude that the Counties
have demonstrated Article 111 standing to challenge the
Executive Order and that their claims are ripe for review.

A. Standing

Article III, section 2 of the Constitution limits the
jurisdiction of the federal courts *514 to “Cases” and
“Controversies.” Massachusetts v. EPA, 549 U.8. 497,
516, 127 S.Ct. 1438, 167 L.Ed.2d 248 {(2007); see U.S.
Const. art. IIL, §, cl. 1. “Standing is an essential and
unchanging part of the case-or-controversy requirement.”
Lujan v. Defs. of Wildlife, 504 U.S. 555, 560, 112 S.Ct.
2130, 119 L.Ed.2d 351 (1992). To establish standing a
plaintiff must demonstrate “that it has suffered a concrete
and particularized injury that is either actual or imminent,
that the injury is fairly traceable to the defendant, and
that it is likely that a favorable decision will redress that
injury.” Massachuserts, 549 U.S. at 517, 127 S.Ct. 1438
(citing Lujan, 504 U.S. at 560-61, 112 §.Ct. 2130}.

The Counties contend that they have standing to
challenge the Executive Order because the Order threatens
to defund, or otherwise bring enforcement action
against, states and local jurisdictions that are “sanctuary
jurisdictions.” Although the Order does not clearly
define “sanctuary jurisdictions,” it directs the Attorney
General and Secretary to ensure that jurisdictions
that “willfully refuse to comply with 8 U.S.C. 1373
(sanctuary jurisdictions) are not eligible to receive Federal
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grants” and elsewhere equates jurisdictions that refuse
to honor detainer requests with the term “sanctuary
jurisdictions.” It further directs the Attorney General
1o bring “enforcement action” against jurisdictions with
policies that “hinder| ] the enforcement of Federal law.”

The Counties represent that they have “sanctuary
policies” that are likely to subject them to enforcement or
deflunding under the Order. They assert that enforcement
under the Order would result in injury-in-fact in the form
of cuts to federal funds and whatever other penalty the
Government seeks to impose through its “enforcement
action.” As a result of this threat of major cuts to
federal funding, the Order is also causing present injury-
in-fact in the form of budget uncertainty. Alternatively,
attempting to comply with the Order would also cause
injury, as it would require them to change their local
policies in ways that conflict with their local judgment
on how best to ensure public safety and require them to
commit substantial resources to assist in enforcing federal
immigration laws.

The Government raises two primary arguments against
the Counties' claims of standing. First, it asserts that
the Counties cannot demonstrate injury-in-fact traceable
to the Executive Order because the Order does not
change the law in any way, but merely directs the
Attorney General and Secretary to enforce existing law.
Second, it argues that the Counties' claims of injury
are not sufficiently “concrete” or “imminent” because
the Government has not designated either County as a
“sanctuary jurisdiction” and has not withheld any federal
funds. I will address these arguments in turn.

1. Whether the Executive Order Changes the Law

4] The Government's primary defense is that the Order
does not change the law, but merely directs the Attorney
General and Secretary to enforce existing law. In its
briefing, the Government emphasized Section 9(a)’s
provision that it will be implemented “to the extent
consistent with law.” It argued that to the extent the
Order directs the Attorney General and Secretary to newly
condition federal funds on compliance with Section 1373,
it could not lawfully do so and so it does not. Tt asserted,
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“If the grant language does not require compliance with
Section 1373, the Executive Order does not purport to
give the Secretary or Attorney General the unilateral
authority to alter those terms.” SC Oppo. at 13. By
this interpretation, Section 9 simply directs the Attorney
General and Secretary to ensure that grants that are
*515 already conditioned on compliance with Section
1373 are not remitted to jurisdictions that fail 10 meet
that requirement. At the hearing, the Government went
further and explicitly disclaimed the ability under the
Executive Order to add conditions to grants authorized
by Congress or to enforce the Order against any but three
grant programs, SCAAP, JAG and COPS. Government
counsel urged me to adopt this narrow reading of the
Order, arguing that well-established rules of construction
require courts to adopt narrow readings when broader
ones would read in constitutional problems.

precluded by [its] plain language.” Foti v. City of Menlo
Park, 146 F.3d 629, 639 (9th Cir. 1998).

[10] As a preliminary matler, a narrow construction
does not limit a plaintiffs' standing to challenge a law
that is subject to multiple interpretations. See Virginia
v. American Booksellers Ass'n, Inc., 484 U.S. 383, 392,
108 S.Ct. 636, 98 L.Ed.2d 782 (1988) (noting that a
plaintiff's standing may be based on its interpretation
of the statute even when a narrower interpretation is
offered). Therefore, the Government's proposed narrow
construction does not destroy justiciability.

With regards to the merits of the Government's
construction, the Order is not readily susceptible to the
Government's narrow interpretation. Indeed, “[t]o read
[the Order] as the Government desires requires rewriting,
not just reinterpretation.” U.S. v. Stevens, 559 U.S. 460,

5] [6] Where a construction of a statute “would 481, 130 S.Ct. 1577, 176 L.Ed.2d 435 {2010).

raisc serious constitutional problems, the Court will
construe the statute to avoid such problems unless
such construction is plainly contrary to the intent of
Congress.” Edward J. DeBartolo Corp. v. Florida Gulf
Coast Bldg. & Const. Trades Council, 485 U.S. 568,

575, 108 S.Ct. 1392, 99 L.Ed.2d 645 (1988).3 “[Als
between two possible interpretations of a statute, by
one of which it would be unconstitutional and by the
other valid, our plain duty is to adopt that which will
save the Act.” Blodgent v. Holden, 275 U.S. 142, 148,
48 5.Ct. 105, 72 L.Ed. 206 (1927). The primary purpose
of the doctrine is to “minimize disagreement between
the branches by preserving congressional enactments that
might otherwise founder on constitutional objections.”
Almendarez-Torres v. U.S., 523 U S. 224, 238, 118 S.Ct.
1219, 140 L.Ed.2d 350 (1998).

17 18]
Congress, which we assume legislates in the light of
constitutional limitations.” Rusr v. Sullivan, 500 U.S.
173, 191, 111 S.Ct. 1759, 114 L.Ed.2d 233 (1991). This
canon of construction is limited; to adopt an alternate
construction the statute must be “readily susceptible” to
that construction. United Siates ex rel. Artorney General v.
Delaware & Hudson Co., 213 U.S. 366, 409, 29 S.Ct. 527,
53 L.Ed. 836 (1909). It is not the job of the courts “to insert
missing terms into the statute or adopt an interpretation
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While the Government urges that the Order “does not
purport to give the Secretary or Attorney General the
unilateral authority” to impose new conditions on federal
grants, that is exactly what the Order purports to do.
It directs the Attorney General and the Secretary to
ensure that “sanctuary jurisdictions” are “not eligible
to receive” federal grants. EO *516 § 9(a)(emphasis
added). Whether a jurisdiction is eligible 10 receive
federal grants is determined by the conditions on those
granis and the characteristics, acts, and choices of the
jurisdiction. See BLACK'S LAW DICTIONARY 634
(10th ed. 2014) (defining “eligible” as “Fit and proper
to be selected or to receive a benefit.”). Section 9a)'s
language directing the Attorney General and Secretary to
ensure that jurisdictions that “willfully rcfuse to comply”
with Section 1373 are “not eligible” for federal grants

[91 “This canon is followed out of respect for therefore purports to delegate to the Attorney General

and the Secretary the authority to place a new condition
on federal grants, compliance with Section 1373, And as
Government counsel agreed at the hearing, the power 1o
place conditions on funds belongs exclusively to Congress.

The Government attempts to read out all of Section
9(a)'s unconstitutional directives to render it an ominous,
misleading, and ultimately toothless threat. It urges that
Scction 9(a) can be saved by reading the defunding
provision narrowly and “consistent with law,” so that all



Chemerinsky, Erwin 10/19/2017
For Educational Use Only

County of Santa Clara v. Trump, 250 F.Supp.3d 497 (2017)

it does is direct the Attorney General and Secretary to
enforce existing grant conditions. But this interpretation
is in conflict with the Order's express language and is
plainly not what the Order says. The defunding provision
is entirely inconsistent with law in its stated purpose and
directives because it instructs the Attorney General and
the Secretary to do something that only Congress has the
authority to do—place new conditions on federal funds.
If Section 9(a) does not direct the Attorney General and
Secretary to place new conditions on federal funds then
it only authorizes them to do something they already
have the power to do, enforce existing grant requirements.
Effectively, the Government argues that Section 9(a) is
“valid” and does not raise constitutional issues as long as
it does nothing at all. But a construction so narrow that it
renders a legal action legally meaningless cannot possibly
be reasonable and is clearly inconsistent with the Order's
broad intent.

At the hearing, Government counsel argued that the
Order applies only to grants issued by the Department
of Justice and the Department of Homeland Security
because it is directed only at the Attorney General
and Secretary of Homeland Security. This reading is
similarly implausible. Nothing in Section 9(a) limits the
“Federal grants” affected to those only given though
the Departments of Justice and Homeland Security. The
Department of Justice is responsible for federal law
enforcement throughout the country, not just within
its own Department. So when the Attorney General is
directed to “ensure that jurisdictions that willfully refuse
to comply with 8 U.S.C. 1373 (sanctuary jurisdictions) are
not eligible to receive Federal grants, except as deemed
necessary for law enforcement purposes by the Attorney
General or the Secretary” and to “take appropriate
enforcement action against any entity that violates §
U.S.C. 1373, or which has in effect a statute, policy,
or practice that prevents or hinders the enforcement of
Federal law,” it is not reasonable to interpret the directive
as applying solely to law enforcement grants that the
Attorney General and Secretary are specifically given
authority to exempt from the Order.

Nor is counsel's narrow interpretation supported by the
rest of the Order. Two examples suffice. Section 9(c)
instructs the Director of the Office of Management and
Budget “to obtain and provide relevant and responsive
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information on all Federal grant money that currently is
reccived by any sanctuary jurisdiction.” This directive is
not limited to grants issued by the Departments of Justice
and Homeland Security. And Section 2(c) announces a
policy to “ensure that jurisdictions that fail to comply
with applicable Federal law do not *517 receive Federal
funds, except as mandated by law.” The Order's structure
and language make clear that a “sanctuary jurisdiction,”
which the Secretary will eventually define, should change
its policies or risk loss of all federal grants, and Section
9(a) provides the means to do so.

The purpose of adopting a plausible valid construction
over one that would result in constitutional issues is to
save an Act that would otherwise fall on constitutional
grounds, A construction so narrow that it reads out
any legal force does not save the Act and obviates the
entire purpose of adopting a narrow reading. At the
hearing, Government counsel explained that the Order
is an example of the President’s use of the bully pulpit
and, even if read narrowly to have no legal effect, serves
the purpose of highlighting the President’s focus on
immigration enforcement. While the President is entitled
to highlight his policy priorities, an Executive Order
carries the force of law. Adopting the Government's
proposed reading would transform an Order that purports
to create real legal obligations into & mere policy statement
and would work to mislead individuals who are not able
to conclude, by reading Section 9(a) itself, that it is fully
self-cancelling and carries no legal weight.

The Supreme Court has acknowledged that applying a
narrow construction to an unconstitutionally overbroad
statute does not address the confusion and potential
deterrent effect caused by the language of the law itselll
See, Erznoznik v. City of Jacksonville, 422 U.S. 205, 216,
95 5.Ct. 2268, 45 L.Ed.2d 125 (1975) {(concluding, in a
First Amendment case, that a narrow construction of an
overbroad statute was likely inappropriate because the
“deterrent effect on legitimate expression is both real and
substantial.”). As discussed below, the coercive effects of
the Order's broad language counsel against adopting a
narrow construction that deprives it of any legal meaning.

The Government's construclion is not rcasonable. It
requires a complete rewriting of the Order's language and
does not “save” any part of Section ¥a)' s legal effect.
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There is no doubt that Section 9(a), as written, changes
the law,

2. Pre-enforcement Standing

The Counties argue that they have standing to challenge
the Executive Order because they have demonsirated
a well-founded belief that the Order will be enforced
against them. In turn, the Government argues that the
Counties lack standing because the Government has not
yet designated the Counties as “sanctuary jurisdictions”
or withheld funds,

Because the Counties have not yet suffered a loss of
funds or other enforcement action under the Executive
Order, this case is analogous to the many cases addressing
pre-enforcement standing. These cases establish that a
plaintiff may demonstrate pre-enforcement standing by
showing “an intention to engage in a course of conduct
arguably affected with a constitutional interest, but
proscribed by a statute, and there exists a credible threat
of prosecution thercunder.” Babbitt v. Farm Workers, 442
U.S. 289, 298, 99 5.Ct. 2301, 60 L.Ed.2d 895 (1979); sce
Steffel v. Thompson, 415 U.S. 452, 459, 94 §.Ct. 1209, 39
L.Ed.2d 505 (1974) (“[I]t is not necessary that petitioner
first expose himself to actual arrest or prosecution o be
entitled to challenge a statute that he claims deters the
exercise of his constitutional rights™); Susan B. Anthony
List v. Driehaus, — U.8. —~, 134 §.Ct. 2334, 2342, 189
L.Ed.2d 246 (2014) (plaintiffs can demonstrate standing
by alleging “a credible threat of enforcement”); American
Booksellers, 484 U.S. at 392, 108 S.Ct. 636 (plaintiffs
can establish standing by demonstrating *518 a “well-
founded fear that the law will be enforced against them.”).

ny
that pre-enforcement review is generally only available
when there are criminal penalties or First Amendment
issues at stake. While pre-enforcement cases often fall
into these categories, pre-enforcement review is not so
limited. In a pre-enforcement case, just like any other case,
courts are limited by “the primary conception that federal
judicial power is to be exercised ... only at the instance of
one who is himself immediately harmed, or immediately
threatened with harm, by the challenged action.” Poe v,
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[12] At the hearing, the Government suggested

Ullman, 367 U.S. 497, 504, 81 8.Ct. 1752, 6 L.Ed.2d 989
(1961). The Court has repeatedly recognized that “where
threatened action by government is concerned, we do not
require a plaintifl to expose himself to liability before
bringing suit to challenge the basis for the threat—for
example, the constitutionality of a law threatened to be
enforced,” MedImmune, Inc. v. Genentech, Inc., 549 U S,
118, 129, 127 S.Ct. 764, 166 L.Ed.2d 604 (2007). When
a threatened injury has not yet been felt, “the question
becomes whether any perceived threat to respondents
is sufficiently real and immediate to show an existing
controversy” O'Shea v. Littleton, 414 U.S. 488, 496, 94
5.Ct. 669, 38 L.Ed.2d 674 (1974), or whether it is merely
“imaginary or speculative,” Younger v. Harris, 401 U.S.
37,42, 91 8.Ct. 746, 27 L.Ed.2d 669 (1971).

[13] The pre-enforcement line of cases outlines a
framework for answering this question in the context
of threatened civil or criminal enforcement action. Just
as Article III standing is not reserved for individuals
who have suffered criminal penalties or First Amendment
restrictions, pre-enforcement review is not reserved for
such individuvals. Sce ¢.g. Terrace v. Thompson, 263 U.S.
197, 214, 44 8.Ct. 15, 68 L.Ed. 255 (1923) (noting that a
plaintiff has standing to enjoin a law when the government
“threatens and is about to commence proceedings, either
civil or criminal, to enforce such a law against parties
affected™); Village of Euclidv. Ambler Realty Co.,272 U S.
365, 386, 47 5.Ct. 114, 71 L.Ed. 303 (1926) (holding that
a landowner bringing Fourteenth Amendment claims and
facing only civil penalties had pre-enforcement standing).

Many of the pre-enforcement cases recognize that First
Amendment challenges raise an additional consideration
for standing purposes because a statute restricting
First Amendment rights may cause harm without
any enforcement by “chilling speech.” See American
Booksellers, at 393, 108 S.Ct. 636 (“[T]he alieged danger
of this statute is, in large measure, one of self-censorship;
a harm that can be realized even without an actual
prosecution.”). While this “chilling” effect is particularly
important in the First Amendment context, analogous
concerns have been recognized in other situations. For
example, that a threat of legal action may coerce
individuals to abandon their legal rights is well recognized
outside of First Amendment restrictions and was one of
the driving factors behind the creation of the Declaratory
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Judgment Act. See Medhmmune, 549 U.S. at 129, 127
§.Ct. 764 (“The dilemma posed by that coercion—
putting the challenger to the choice between abandoning
his rights or risking prosecution—is a dilemma that
it was the very purpose of the Declaratory Judgment
Act to ameliorate.”). And courts have recognized that,
outside the First Amendment context, a law's threat of
enforcement may, on its own, cause present injury. See
Village of Euclid, 272 U.S. at 386, 47 8.Ct. 114, In Village
of Euclid, the Court considered whether a landowner
had pre-enforcement standing to challenge a local zoning
ordinance that it alleged had drastically reduced the
market value of a particular *S19 piece of property
by limiting its use and threatening to impose penalties
for zoning violations. /d. at 384, 47 5.Ct. 114. Although
the landowner had not faced any enforcement under the
ordinance, the Court concluded the claims were justiciable
because “injury is inflicted by the mere existence and
threatened enforcement of the ordinance” as “prospective
buyers ... are detetred from buying any part of this land.”
Id. at 384-385,47 S.Ct. 114.

[14] In sum, the pre-enforcement cases reveal that
an individual facing enforcement action may establish
standing by demonstrating a well-founded fear of
enforcement and a threatened injury that is “sulficiently
real and imminent.” O'Shea, 414 U.S. at 496, 94 8.Ct. 669.
One may also establish standing by demonstrating that a
well-founded lear of enforcement action is itself causing
present injury. See American Booksellers, at 393, 108 5.Ct.
636; Village of Euclid, 272 U.S. at 385, 47 S.Ct. 114.

As 1 discuss below, review of the Counties' allegations
demonstrates that they have a well-founded fear of
enforcement under the Executive Order. They have
further demonstrated that enforcement under the Order
would deprive them of federal grants that they use to
provide critical services to their residents and that the
“mere existence and threatened enforcement” of the Order
is causing them present injury in the form of budget
uncertainty. They have demonstrated Article III standing
to challenge the Order.
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a. The Counties’ policies are proscribed
by the language of the Executive Order

[15] Where it is not fully clear what conduct is proscribed
by a statute, a well-founded fear of enforcement may be
based in part on a plaintiff's reasonable interpretation of
what conduct is proscribed. See American Booksellers, 484
U.S. at 392, 108 §.Ct. 636. This is true even if a narrower
reading of the statute may be available. 7/d. at 397, 108
S.Ct. 636.

In American Booksellers, the Supreme Court concluded
that a group of bookseliers had standing to challenge
a Virginia law that made it unlawful for any person
to “knowingly display for commercial purpose” visual
or wrilten material depicting sexual conduct “which is
harmful to juveniles.” /d. at 386, 108 S.Ct. 636 (citing
Va, Code § 18.2-391(a) (Supp. 1987)). The booksellers
challenged the statute on First Amendment grounds
and alleged that they had standing because they had
identified 16 books that they intended to display and
that they believed would be covered by the statute, Jd.
Even though the statute had not been made effective
and the State had not identified specific materials that
would be implicated by the statute, the Court concluded
that this was sufficient to establish Article IIl standing
because “the law is aimed directly at plaintiffs, who, if
their interpretation of the statute is correct, will have to
take significant and costly compliance measures or risk
criminal prosecution.” Id. at 392, 108 S.Ct. 636. Further,
while the government put forward a narrow construction
of the law that would have made the burden to booksellers
and the public “significantly less than that feared and
asserted by plaintiffs,” the Court did not consider this
construction in assessing the plaintiffs' standing. /d. at 397,
108 5.Ct. 636.

{161 [17] The Counties' policies are likely to subject
them to enforcement given their reasonable interpretation
of what conduct and policies the Order purporis to
proscribe. Section 9(a) of the Executive Order directs
the Attorney General and the Secretary to “ensure”
that “sanctuary jurisdictions” are “not eligible to receive
Federal grants.” EQ § %(a). The Counties acknowledge
that the Executive Order does not clearly define
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“sanctuary jurisdictions” *520 but note that the Order's
language indicates that a “sanctuary jurisdiction” is, at
4 minimum, any jurisdiction that “willfully refuse[s] to
comply with 8 U.5.C. 1373.” The Government has not
clarified what it means to “willfully refuse to comply”
with Section 1373, and indeed argues that the Counties
lack standing because the Attorney General and Secretary
of Homeland Security have not yet figured that out.
SC Oppo. at 11 (“[Tlhe Attorney General and the
Secretary of Homeland Security must determine exactly
what constitutes ‘willful refusal to comply with 8 U.S.C.
§ 1373’ ). Despite this, on March 27, 2017, Attorney
General Sessions “urg{ed] states and local jurisdictions to
comply with these federal laws, including 8 U.S.C. Section
1373” and confirmed that “failure to remedy violations
could result in withholding grants, termination of grants,
and disbarment or ineligibility for future grants.” See
RJIN-2, Ex. D (“Sessions Press Conference™) (SF Dkt.

No. 61-4).*

[18] The Attorney General also stated that this policy
was “entirely consistent with the Department of Justice's
Office of Jjustice Program's guidance that was issued
just last summer under the previous government.” Jd. In
the process of developing that guidance, the Inspector
General of the Department of Justice, Michael Horowitz,
prepared a memerandum entitled “Department of Justice
Referral of Allegations of Potential Violations of 8 U.S.C.
§ 1373 by Grant Recipients.” See RIN-1, Ex. A (Dkt.

No. 29—1).S The memorandum studies the policies of
several jurisdictions and discusses whether they might
violate Section 1373. It supports a broad reading of
Section 1373 and specifically notes that San Francisco's
policy prohibiting City employees from using “City funds
or resources to assist in the enforcement of federal
immigration law or to gather or disseminate information
regarding the immigration status of individuals ... unless
such assistance is required by federal or State statute”
could run afoul of Section 1373 unless San Francisco
employees are aware that they are permitted to share
immigration status information with ICE, Jd. The memo
further suggests that policies prohibiting civil detainer
requests, even if they do not explicitly restrict sharing
of immigration status information, may nevertheless
affect ICE's interactions with local officials regarding
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immigration status requests and therefore raise Section
1373 concerns. Id.

In addition to the potential that, under the Order,
compliance with Section 1373 requires compliance
with detainer requests, the Order may also directly
require states and local governments to honor ICE
detainer requests to avoid being designated “sanctuary
jurisdictions.” While the defunding provision in Section
9(a) seems to define “sanctuary jurisdictions” as those that
run afoul of Section 1373, Section 9(b) equates “sanctuary
jurisdictions” with “any jurisdiction that ignored or
otherwise failed to honor any detainers with respect
to [aliens that have committed criminal actions].” This
language raises the reasonable concern that a state or local
government may be designated a sanctuary jurisdiction,
*521 and subject to defunding, if it fails to honor ICE
detainer requests. This interpretation is supported by
Section 9(a)'s broad grant of discretion to the Secretary
o designate jurisdictions as “sanctuary jurisdictions.”
While the Order states that the Secretary's designation
authority must be exercised “consistent with law,” with
the exception of the Order there are no laws regarding
“sanctuary jurisdiction” designations: Section 9 gives the
Secretary unlimited discretion.

This reading is also supported by Section %(a)'s directive
to the Attorney General to take “appropriate enforcement
action” against any jurisdiction that has a policy
or practice that “hinders the enforcement of federal
law.” While the Order does not outline what policies
“hinder{ ] the enforcement of Federal law,” Attorney
General Sessions recently suggested that a local policy
that prohibits compliance with detainer requests would
constitute a “policy, or practice that prevents or hinders
the enforcement of Federal law.” See Sessions Press
Conference at 2 (“Unfortunately, some states and
cities have adopted policies designed to frustrate this
enforcement of immigration laws. This includes refusing
to detain known felons on the federal detainer request,
or otherwise failing to comply with these laws.”).
Given Section 9(b)’s language equating “sanctuary
jurisdictions” with jurisdictions that fail to honor
detainer requests, the Secretary's unlimited discretion
in designating jurisdictions as “sanctuary jurisdictions,”
and the Order's instruction that the Attormney General
shall take “enforcement action” against jurisdictions that
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hinder the enforcement of federal law, which the Attorney
General has indicated includes, at a minimum, failure to
honor detainer requests, the Order appears to proscribe
states and local jurisdictions from adopting policies that
refuse to honor detainer requests.

Santa Clara's policy, prohibiting local officials from using
County funds to transmit information collected in the
course of providing critical services or benefits, could
be considered a restriction on the intergovernmental
exchange of information regarding immigration status in
violation of Section 1373. Similar to Santa Clara, San
Francisco prohibits the use of City funds or resources *to
assist in the enforcement of Federal immigration law.”
S.F. Admin. Code § 12H.2. Although these policies do
not directly prohibit communications with ICE, given
the breadth of the Order and the statements of the
Attorney General, the Counties have a well-founded
fear that the Government may argue that they may
sufficiently interfere with those communications in a way
that violates Section 1373. Further, the Counties do not
honor civil detainer requests. Under a broad reading, these
policies may be considered an improper restriction on the
intergovernmental exchange of information in violation
of Section 1373, falling within Section 9(b)'s language
that jurisdictions that fail to honor detainer requests are
“sanctuary jurisdictions.”

In short, the Counties are likely to be designated
“sanctuary jurisdictions” under their reasonable
interpretation of the Executive Order.

b. The Government has indicated an intent to enforce the
Order generally and against the Counties more specifically

[19]
is likely, courts look to the past conduct of the
government, as well as the government's statements and
representations, to determine whether enforcement is
likely or simply “chimerical.” See Steffel, 415 U.S. at
459, 94 5.Ct. 1209 (petitioner that had twice been warned
to stop handbilling, and whose companion had been
arrested, had well-founded fear of *522 enforcement);
Poe, 367 U.S. at 508, 81 S.Ct. 1752 (1961) (“the fear
of enforcement of provisions that have during so many
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[20] In assessing whether enforcement action

years gone uniformly and without exception unenforced”
was “chimerical™). A plaintiff does not need to have been
specifically threatened with enforcement action to show
that enforcement action is likely. See Susan B. Anthony
List, 134 S.Ct. at 2345 (plaintiffs demonstrated credible
threat of enforcement where the law had previously been
enforced against them); American Booksellers, 484 U.S.
at 393, 108 S.Ct. 636 (plaintiffs had credible threat of
enforcement even though newly enacted law had not
become effective and no enforcement action had been
brought or threatened under it). However, “the threat
of enforcement must at least be ‘credible,” not simply
‘imaginary or speculative.” ” Thomas v. Anchorage Equal
Rights Comm'n, 220 F.3d 1134, 1140 (5th Cir. 2000) (en
banc) (citing Babbitt, 442 U.S. at 298, 99 S.Ct. 2301).

[21] [22] Although the Government now takes the
position that the Order carries no legal force, in its
public statements and through its actions it has repeatedly
indicated its intent to enforce the Order. The Executive
Order was passed on January 27, 2017. Although the
defunding provision has not yet been enforced against any
jurisdiction, governmental leaders have made numerous
statements reaffirming the Government's intent to enforce
the Order and to use the threat of withholding federal
funds as a tool to coerce states and local jurisdictions Lo
change their policies. On February 5, 2017, after signing
the Executive Order, President Trump confirmed that he
was willing and able to use “defunding” as a “weapon”
so that sanctuary cities would change their policies. See
Harris Decl. Ex. B (Tr. of Feb. 5, 2017 Bill O'Reilly
Interview with President Donald J. Trump) at 4 (SC Dkt.
No. 36-2) (“1 don't want to defund anybody. I want to give
them the money they need to properly operate as a city or
a state. If they're going to have sanctuary cities, we may

have to do that. Certainly that would be a weapon.”). -

[23] [24) Sean Spicer, the White House press secretary,
has confirmed that the Government intends to enforce the
order, stating that the President intended to cnsure that
“counties and other institutions that remain sanctuary
cities don't get federal government funding in compliance
with the executive order.” Harris Decl. Ex. C at 4-5

(SC Dkt. No. 36-3).7 In the same briefing, Spicer cited
favorably the actions of Miami-Dade County Mayor
Carlos Giménez who, one day after the Executive Order,
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instructed his Interim Director of Corrections to “honor
all immigration detainer requests” “[iln light of the
Executive Order.” See RIN-1, Ex. C (SF Dkt. No.

29-3).% Lauding Miami-Dade's actions, Spicer noted
that Miami-Dade “understand[s] the importance of this
order” and encouraged other jurisdictions to follow its
lead. Harris Decl. Ex. C at 4-5,

[25] Attorney General Sessions recently reaflirmed the
Government's intent to enforce the defunding provisions,
stating that if jurisdictions do not comply with Section
1373, such violations would result *523 in “withholding
grants, termination of grants, and disbarment or
ineligibility for future grants,” and that the Government
would seek to “claw back any funds awarded to a
jurisdiction that willfully violates 1373." Sessions Press

Conference at 2.° When asked at a subsequent press
briefing about this claw back process, Spicer confirmed
that the Government's “priority is clear, is to get cities into
—into compliance and to make sure we understand there's
not just a financial impact of this, but also a very clear
security aspect of this.” RIN-3, Ex. C at 15 (S§F Dkt. No.

74-3), 10

The statements of the President, his press secretary and
the Attorney General belie the Government's argument
in the briefing that the Order does not change the
law. They have repeatedly indicated an intent to defund
sanctuary jurisdictions in compliance with the Executive
Order. The Counties’ concerns that the Government will
enforce the defunding provision are well supported by the
Government's public statements and actions, all of which
are consistent with enforcing the Order.

[26] Finally, in addition to demonstrating that the
Government is likely to enforce the Order, the Counties
have demonstrated that the Government is particularly
likely to target them and the funds on which they rely. Ina
February 5, 2017 interview, President Trump specifically
threatened to defund California, stating: “I'm very much
opposed to sanctuary cities. They breed crime. There's
a lot of problems. If we have to we'll defund, we give
tremendous amounts of money to California ... California
in many ways is out of control.” See Harris Decl. Ex.
B. The Counties have established that they both receive
large percentages of their federal funding through the
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State of California, and that they would suffer injury if
California was “defunded.” In a recent joint letter to Chief
Justice Cantil-Sakauye of the California Supreme Court,
Attorney General Sessions and Secretary Kelly again
called out the State of California, as well as its cities and
counties, for their sanctuary policies: “Some jurisdictions,
including the State of California and many of its largest
countics and cities, have enacted statutes and ordinances
designed to specifically prohibit or hinder ICE from
enforcing immigration law by prohibiting communication
with ICE, and denying requests by ICE officers and
agents to enter prisons and jails to make arrests.” RIN-

3, Ex. A (SF Dkt No. 74-1)."" ICE has identified
Calilornia, *524 Santa Clara County, and San Francisco
as jurisdictions with policies that “Restrict Cooperation
with ICE” and has identified Santa Clara County Main
Jail and San Francisco County Jail as two of eleven
detention centers with the “highest volume of detainers
issued” that “do not comply with detainers on a routine
basis.” RIN-3, Ex. B (SF Dkt. No. 74-2).

[27] The President and the Attorney General have also
repeatedly held up San Francisco specifically as an
example of how sanctuary policies threaten public safety,
In his stalements to the press on March 27, 2017, Attorney
General Sessions referenced the tragic death of Kate
Steinle and noted that her killer “admitted the only
reason he came to San Francisco was because it was a
sanctuary city.” Sessions Press Conference at 1. In an
op-ed recently published in the San Francisco Chronicle,
the Atlorney General wrote that “Kathryn Steinle might
be alive today if she had not lived in a ‘sanctuary city’
” and implored “San Francisco and other cities to re-
evaluate these policies.” RIN-3, Ex. D (SF Dkt. No. 74~

4)."* These statements indicate not only the belief that
San Francisco is a “sanctuary jurisdiction” but that its
policies are particularly dangerous and in need of change.
They also reveal a choice by the Government to hold up
San Francisco as an exemplar of a sanctuary jurisdiction,

The Government argues that despite these public
statements, San Francisco and Santa Clara cannot
demonstrate a credible threat of enforcement because the
Government has not actually threatened to enforce the
Execcutive Order against them. It points to Thomas v
Anchorage Equal Rights Commission, in which the Ninth
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Circuit, sitting en banc, concluded that plaintiffs lacked
standing to challenge an Alaska law prohibiting landlords
from discriminating against tenants on the basis of their
marital status. Thomas, 220 F.3d at 1137. In finding
the case was non-justiciable, the court highlighted that
“[nJo action has ever been brought against the landlords
to enforce the marital status provision.” fd at 1140,
However, this was not the only lact informing the court's
analysis: it also noted that plaintiffs could not point to
concrete facts showing that they had ever violated the
law or were planning to violate it, it stressed that the
enforcement agency tasked with enforcing the Alaska law
had never heard of plaintiffs before the case was filed,
and it emphasized that in 25-years on the books the law
had been minimally enforced (resulting in only two civil
enforcement actions and no criminal prosecutions). fd.
None of these facts are present here.

The Government's specific criticisms of San Francisco,
Santa Clara, and California support a well-founded fear
that San Francisco and Santa Clara will face enforcement
directly under the Executive Order, or could be subject
to defunding indirectly through enforcement against

California. !? San Francisco and Santa Clara have shown
that their current practices and policies are targeted by
the Order. They have demonstrated that, in the less-than-
three months since the Order was signed, the Government
has repeatedly indicated its intent to enforce it. And they
have established that the Government has specifically
highlighted Santa Clara and San Francisco as jurisdictions
with sanctuary policies. On *525 these facts, Santa Clara
and San Francisco have demonstrated that the “threat
of enforcement [is] credible, not simply imaginary or
speculative.” Id. (internal quotation marks omitted).

c. The Counties' claims implicate a constitutional interest

[28] The Counties' claims implicate a constitutional
interest, the rights of states and local governments
to determine their own local policies and enforcement
priorities pursuant 1o the Tenth Amendment. See Alfred
L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 438
U.S. 592, 601, 102 S.Ct. 3260, 73 L.Ed.2d 995 (1982)
(highlighting that states have a sovereign interest in
“the exercise of sovereign power over individuals and
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cntities within the relevant jurisdiction—this involves the
power to create and enforce a legal code, both civil and
criminal”); see aiso New York v. United States, 505 U.S.
144, 157-158, 112 S.Ct. 2408, 120 L.Ed.2d 120 (1992)
(“[TThe Tenth Amendment confirms that the power of the
Federal Government is subject to limits that may, in a
given instance, reserve power to the States.”).

The Counties explain that their sanctuary policies “reflect
local determinations about the best way to promote
public health and safety.” SF Mot. at 19 (SF Dkt.
No. 21). Tn contrast to the Order's assertion that
sanctuary jurisdictions are a “public safety threat[ },” the
Counties contend that, in their judgment and experience,
sanctuary policies make the community safer by fostering
trust between residents and local law enforcement.
Among other things, this community trust encourages
undocumented residents to cooperate with police and
report crimes, see [ndividual Sheriffs and Police Chiefs'
Amicus Brief at 3-10 (SF Dkt. No. 59-1); Southern
Poverty Law Center Amicus Brief at 5 {SF Dkt. No.
38-2) and to obtain preventative medical care and
immunizations, which has major implications for public
health and works to reduce emergency medical care costs,
see Nonprofit Associations' Amicus Brief at 11(SF Dkt.
No. 68-1); SEIU Amicus Brief at 5-6 (SF Dkt. No. 33-
1). It also improves schools' ability to provide quality
education to all children. See State Superintendent of
Public Instruction's Amicus Brief at 1-2 (SF Dkt. No. 64
1); Public Schools' Amicus Brief at 7 (SF Dkt. No. 58-

1). 14

The Counties have demonstrated that their sanctuary
policies reflect their local *$26 judgment of what policies
and practices are most effective for maintaining public
saflety and community health. Because they argue that
the Executive Order seeks to undermine this judgment
by attempting to compel them to change their policies
and enforce the Federal government's immigration laws
in violation of the Tenth Amendment, their claims
implicate a constitutional interest. See Virginia ex rel.
Cuccinelli v. Sebelius, 656 F.3d 253, 269 (4th Cir. 2011)
(*when a federal law interferes with a state's exercise
of iis sovereign ‘power to create and enforce a legal
code’ [ ] it inflict{s] on the state the requisite injury-in-
facl.™); Ohio ex rel. Celebrezze v. U.S. Dep't of Transp.,
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766 F.2d 228, 233 (6th Cir. 1985) (Ohio had standing
to litigate the constitutionality of its own law where
“effective enforcement of the Ohio statute” was rendered
“uncertain by the formal position of the [U.S. Department
of Transportation) that the Ohio statute is preempted” as
“threatened injury to a Slale's enforcement of its safety
laws” constitutes an injury-in-fact).

d. The Countics are threatened with the
loss of federal grants and face a present
injury in the form of budgetary uncertainty

1291
to penalize them for failing to comply with Section 1373
and for failing to honor detainer requests by withholding
all federal funds, or at least all federal grants. Section
9(a) does not threaten all federal funding, but it does
include all federal grants, which still make up a significant
part of the Counties' budgets. This threatened injury
meets Article III's standing requirements, A “loss of
funds promised under federal law [ ] satisfies Article I1l's
standing requirement.” Organized Village of Kake v. U.S.
Dep't of Agric., 795 F.3d 956, 965 (9th Cir. 2015).

The Counties also explain that the need to mitigate
a potential sudden loss of federal funds has thrown
their budgeting processes into uproar: they cannot make
informed decisions about whether to keep spending
federal funds on needed services for which they may
not be reimbursed; they are forced to make contingency
plans to deal with a potential loss of funds, including
placing funds in a budget reserve in licu of spending
that money on needed programs; and the obligation to
mitigate potential harm to their residents and drastic
cuts to services may ultimately compel them to change
their local policies to comply with what they believe to
be an unconstitutional Order. The potential loss of all
federal grants creates a contingent liability large enough
to have real and concrete impacts on the Counties' ability
to budget and plan for the future. As discussed in more
detail below, the Counties have demonstrated that they
are suffering a present “injury [ ] inflicted by the mere
existence and threatened enforcement of the [Order).”
Village of Euclid, 272 U.S. at 385,47 8.Ct. 114. In addition
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[30] The Counties assert that the Order threatens

to the threatened loss of funds, this may also establish
Article 111 standing.

A sudden loss of grant funding would have another
effect. The Counties receive large portions of their federal
grants through reimbursement structures—the Counties
first spend their own money on particular services and
then receive reimbursements from the federal government
based on the actual services provided. Marquez Decl.
15. Because these funds are spent on an ongoing basis,
at all times the Counties are expecting, and relying on,
millions of dollars in federal reimbursements for services
already provided. A sudden cut to funding, including a cut
to these reimbursements, could place them immediately
in significant debt. A sudden and unanticipated cut mid-
fiscal year would substantially increase the injury to the
Counties by forcing them to make even more drastic cuts
to absorb the loss of *527 funds during a truncated
period in order to stay on budget. Whitehouse Decl. §9.

San Francisco explains that a mid-year loss of only $120
million in federal funding would: require the City to
make significant cuts to critical services and would result
in reductions in the numbers of first responders, such
as police officers, firefighters, and paramedics; require
severe cuts 1o the City's MUNI transportation system;
threaten the Mayor's program (o end chronic velerans'
homelessness by 2018; and likely require cuts to social
services, such as senior meals, safety net services for
low-income children, and domestic violence prevention
services. Whitehouse Decl.  17. Because federal grants
support key government services, San Francisco asserts
that, without clarity about the funds the Order could
withhold or claw back, it will need to allocate millions of
dollars to a budget reserve on May 15, 2017 to prepare
for the potential loss of significant funds during the 2017
fiscal year. Whitehouse Decl. 18, 10, 15. Any funds placed
in a reserve fund will not be available to fund other City
programs and services for the 2017 fiscal year, which
would result in a dollar-for-dollar reduction in services the
City is able to provide its residents. /4 13-14.

Santa Clara asserts that the current budgetary uncertainty
puts it in an “untenable position.” Marquez Decl. | 4. It
explains that Santa Clara'’s budget for the current fiscal
year is already in place and was developed based on
careful weighing of various factors, including anticipated
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revenues, specific service needs, salary and benefits for
the County's 19,000 employees, and the County's fiscal
priorities, /d. 9 12. Because Santa Clara operates federally
funded programs on a daily basis, and incurs costs in
anticipation that it will be reimbursed, its ability 1o
provide these services depends on the County having some
confidence that it will continue to receive the federal
reimbursements and funds on which it depends, With
the Ordet's unclear and broad language threatening a
significant cut to funding, the County does not know
“whether to (1) continue incurring hundreds of millions
of dollars in costs that may never be reimbursed by
the federal government, (2} discontinue basic safety-net
services delivered to its most vulnerable residents, or
(3) in an attempt to avoid either of these outcomes, be
effectively conscripted into using local law enforcement
and other resources to assist the federal government in its
immigration enforcement efforts.” /d at 11.

The Government argues that governmental budgeting
always suffers from some uncertainty due to fluctuations
in cost and tax revenues so any uncertainty caused by
the Executive Order does not make “an otherwise certain
endeavor [ ] less certain.” While local budgeting always
suffers from some uncertainty, as addressed immediately
above, it is the magnitude of the present uncertainty
and the fact that the Executive Order places at risk
funds on which the Counties could previously rely that is
causing them harm. The Government also argues that the
Counties' concerns would not be addressed by enjoining
the Executive Order because “the Order does not alter or
expand existing law governing the Federal Government's
discretion to revoke or deny a grant where the grantee
violates legal requirements.” As discussed supra in Section
I.A.1, T reject this unpersuasive interpretation of the
Order.

Finally, the Government asserts that budgetary
uncertainty is too abstract to meet Article III's standing
requirements and cites Los Angeles Memorial Coliseum
Commission v. National Foorball League, 634 F.2d 1197,
1201 (9th Cir. 1980). The facts of that case are not
analogous to this *528 one. There, the Coliseum
Commission alleged that there was a reasonable likelihood
that the Raiders were “seriously interested” in moving
to Los Angeles but that they were unlikely to get the
necessary votes from the NFL to approve a transfer under
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the existing rules. The Ninth Circuit concluded that the
Commission's speculative allegations were not sufficient
to establish standing to challenge the transfer approval
rules. /d While the Commission alleged it was likely to
suffer losses in revenues as a result of the transfer rules, it
made no argument that the NFL's rules caused the type of
significant budget uncertainty alleged here.

The Counties cite Clinton v. City of New York, 524 U.S.
417,438, 118 S.Ct. 2091, 141 L.Ed.2d 393 (1998), which is
on point. There, the Court considered whether the City of
New York was injured when President Clinton cancelled
a section of the Balanced Budget Act of 1997 that waived
the federal government's right to recover certain past
taxes from New York. Jd at 422, 118 S.Ct. 2091. This
cancellation meant that the state was again potentially
liable for remitting close to $2.6 billion to the Department
of Health and Human Services (*HHS”), and would have
to wait for a determination from the HHS as to whether
it would grant the state's requests to wajve those taxes.
fd. The Court rejected the government's argument that
the City's injuries were too speculative. It concluded that
although there was still a potential that New York's
taxes would be waived, the President's cancellation had
deprived New York of the benefits of the law, which were
akin to the certainty of a favorable final judgment. /d
at 430-31, 118 S.Ct. 2091. It reasoned, “the revival of a
substantial contingent liability immediately and direcily
alTects the borrowing power, [inancial strength, and fiscal
planning of the potenlial obligor” and constitutes an
injury-in-fact. fd. at 430-31, 118 8.Ct. 2091.

While President Clinton's cancellation in City of New York
revived a contingent liability, President Trump's Executive
Order creates a contingent liability, potentially placing
hundreds of millions of dollars of the Counties' federal
grants at risk. The Counties have explained the concrete
impact this new liability has had in disrupting their
ability to budget, make decisions regarding what services
to provide, and plan for the future. The potential loss
of funds also impacts the Counties potential borrowing
power and financial strength—San Francisco notes that it
has already received inquiries from credit rating agencies
about the Executive Order and its impact on San
Francisco's finances. Rosenfield Decl. § 31. This budget
uncertainty is not abstract. It has caused the Counties real
and tangible harms. They have adequately demonstrated
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that budgetary uncertainty of the type threatened by the
Executive Order can constitute an injury-in-fact sufficient
for Article 1II standing.

. The Counties meet the requirements
for pre-enforcement standing

[31] Insum, the Counties have established a well-founded
fear of enforcement under the Executive Order. They have
demonstrated that, under their reasonable interpretation
of the Order, their local policies arc proscribed by
Section 9's language. They have demonstrated that the
Government intends to enforce the Order against them
specifically. And they have demonstrated that their claims
against the Order implicate 4 constitutional interest—
their Tenth Amendment rights 1o self-governance. The
Counties have shown “an intention to engage in a course
of conduct arguably affected with a constitutional interest,
but proscribed by a statute, and there exists a credible
threat of prosecution thereunder.” Babbirt, 442 U S, at
298, 99 S.Ct. 2301. Further, the Counties have *529
demonstrated that the Order threatens to withhold federal
grant money and that the threat of the Order is presently
causing the Counties injury in the form of significant
budget uncertainty, The Counties' well-founded fear of
enforcement of Section 9(a) is sufficient to demonstrate
Article III standing.

B. Ripeness
132
Counties' claims are not justiciable because they are not
“prudentially ripe.” In assessing prudential ripeness, a
court considers “both the fitness of the issues for judicial
decision and the hardship to the parties of withholding
court consideration.” dbbort Labs. v. Gardner, 387
U.S. 136, 149, 87 5.Ct. 1507, 18 L.Ed.2d 681 (1967).
The Supreme Court has called into question “the
continuing vitality of the prudential ripeness doctrine”
and highlighted that prudential ripeness is distinct from
constitutional ripeness. Susan B. Anthony List, 134 8.Ct.
at 2347 (holding that a claim was justiciable, even though
the Court had not yet assessed its prudential ripeness,
because “we have already concluded that petitioners have
alleged a sufficient Article IIT injury™). Regardless, the
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33] The Government also argues that the

Counties' claims meet the “fitness” and “hardship” factors
of prudential ripeness.

134] “A claim is fit for decision if the issues raised
are primarily legal, do nol require further factual
development, and the challenged action is final.” Srandard
Alaska Prad. Co. v. Schaible, 874 F.2d 624, 627 (Sth Cir,
1989). The Government asserts that the Counties’ claims
are not yet [it for review because “[ilmplementation of
Section 9 ‘rests upon [several] contingent future cvents'—
including clarification of some of its terms—and those
terms may ultimately be defined such as to exclude the
County or its grants or otherwise to greatly diminish
the Order's ‘anticipated’ impact.” SC Oppo. at 17 (citing
Texas v. United States, 523 U.S. 296, 300, 118 5.Ct. 1257,
140 L.Ed.2d 406 (1998)).

In Texas v. United States, Texas sought a declaration
that a state provision allowing the State Commissioner
of Education to appoint a special master to impose
sanctions against school districts falling below the state's
accreditation requirements did not violate Section 5 of the
Voting Rights Act. 523 U.S. at 299, 118 S.Ct. 1257. The
Court concluded that this claim was not ripe for review
because the relevant statute would only come into play
if’ a school district fell below the state's standard, if the
Commissioner had unsuccessfully attempted to impose
a number of other less intrusive measures first, and if
the Commissioner then decided a special master was
necessary. fd. at 300, 118 5.Ct. 1257. Given the various
uncertain future events, and that the state could not
identify any school district to which the Commissioner
was likely to appoint a special master, the Court
concluded that the claim was not yet fit for review. id

The Government argues that, because it must still
determine what the terms of the Order mean and how
it will enforce it, the Counties' claims are not fit lor
review, just like the state's claim in Texas. This argument
is not convincing. The “conlingent future events” the
Government identifies are always at issue in a pre-
enforcement case; belore actual enforcement occurs the
enforcing agency must determine what the statute means
and to whom it applies. Under the Government's line
of reasoning, virtually all pre-enforcement cases would
be non-justiciable on prudential ripeness grounds. But
the possibility that the Government “may” choose to



Chemerinsky, Erwin 10/18/2017
For Educational Use Only

County of Santa Clara v. Trump, 250 F.Supp.3d 497 (2017)

interpret the Order's broad language narrowly or “may”
choose not to enforce it against the Counties does
not justify deferring review. This is especially true here
because, as the *530 Counties highlight, the uncertainty
concerning how the Government will enforce the Order is
currently causing them injury. Given the statements of the
President and Atlorney General, the Counties have every
reason to be concerned about budgeting decisions, are
struggling to determine whether to continue to provide,
or cut services, and are expending time and resources
planning for the contingency of losing federal funds.
The Counties challenge the Executive Order as written; a
decision to enforce it sparingly cannot impact whether it is
unconstitutional on its face. The Counties' claims do not
require further factual development, are legal in nature,
and are brought against a final Executive Order. They are
fit for review.

“To meet the hardship requirement, a litigant must
show that withholding review would result in direct and
immediate hardship and would entail more than possible
financial loss.” Winter v. Cal. Med. Review, Inc., 900
F.2d 1322, 1325 (9th Cir. 1989) (internal quotation marks
omitted). The Government argucs that the “uncertainties
surrounding the implementation of Section 9 and the need
for ‘factual development’ greatly outweigh any *hardship’
to the Count[ies] from awaiting those developments.” 8C
Oppo. at 17-18. But the “uncertainties” created by the
broad, vague language of the Order, its unconstitutional
directives, and the comments of the President and
Attorney General about what type of conduct and
which jurisdictions it targets are causing the Counties
present harm, Without clarity the Counties do not know
whether they should start slashing essential programs or
continue to spend millions of dollars and risk a financial
crisis in the near future. They are forced to choose
“between taking immediate action to [their] detriment and
risking substantial future penalties for non-compliance.”
Chamber of Commerce of U.S. v. Reich, 57 F.3d 1099,
1100-01 (D.C. Cir. 1995). Waiting for the Government to
decide how it wants to apply the Order would only cause
more hardship and would not resolve the legal question at
issue; whether Section 9(a) as written is unconstitutional.
The Counties' claims are prudentially ripe.
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The Counties have established Article III standing and
their claims are justiciable. They have also demonstrated
that their claims are prudentially ripe for review.

II. LIKELIHOOD OF SUCCESS ON THE MERITS
The Counties challenge the Executive Order on
several constitutional grounds and bear the burden of
demonstrating a likelihood of success on the merits. The
Government presents no defense to these constitutional
arguments; it focused on standing and ripeness. I conclude
that the Counties have demonstrated likely success on the
merits in several ways.

A. Separation of Powers
1351 [36)
Order is unconstitutional because it seeks to wield powers
that belong exclusively to Congress, the spending powers,
Article I of the Constitution grants Congress the federal
spending powers. See U.S. Const. art. I, § 8, cl. 1.
“Incident to this power, Congress may attach conditions
on the receipt of federal funds, and has repeatedly
employed the power ‘to further broad policy objectives by
conditioning receipt of federal moneys upon compliance
by the recipient with federal statutory and administrative
directives.” ” South Dakota v. Dole, 483 U.S. 203, 206,
107 S.Ct. 2793, 97 L.Ed.2d 171 (1987) (citing Fullilove v.
Klutznick, 448 U.S. 448, 474, 100 S.Ct. 2758, 65 L.Ed.2d
902 (1980) (emphasis added). While the President may
veto a Congressional enactment under the Presentment
Clause, he must “either ‘approve all *531 the parts of
a Bill, or reject it in toto." ™ City of New York, 524 U.S.
at 438, 118 S.Ct. 2091 (quoting 33 Writings of George
Washington 96 (J. Fitzpatrick ed., 1940)). He cannot
“repeal[ ] or amend[ ] parts of duly enacted statues” after
they become law. Id at 439, 118 8.Ct. 2091,

I38] This is true even if Congress has attempted to
expressly delegate such power 10 the President. [d. In
City of New York, the Supreme Court concluded that the
Line Item Veto Act, which sought to grant the President
the power to cancel particular direct spending and tax
bencfit provisions in bills, was unconstitutional as it ran
afoul of the * ‘fincly wrought' procedures commanded
by the Constitution” for enacting laws. fd. at 448, 118
S.Ct. 2091 (quoting INS v, Chadha, 462U.5.919, 951, 103

1371 The Counties argue that the Executive
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8.Ct. 2764, 77 L.Ed.2d 317 (1983)). While Congress can
delegate some discretion to the President to decide how to
spend appropriated funds, any delegation and discretion
is cabined by these constitutional boundaries.

[39] After a bill becomes law, the President is required
to “take Care that the Law be faithfully executed.” See
U.S. Const. art. I, § 3, cl. 5. Where Congress has failed
to give the President discretion in allocating funds, the
President has no constitutional authority to withhold such
funds and violates his obligation to faithfully execute
the laws duly enacted by Congress if he does so0. See
City of New York, 524 U S, at 439, 118 S.Ct. 2091; U.S.
Const. art. [, § 8, cl. 1. Further, “[wlhen the President
takes measures incompatible with the expressed or implied
will of Congress, his power is at its lowest ebb ..”
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
637, 72 S.Ct. 863, 96 L.Ed. 1153 (1952) (Jackson, J.,
concurring). Congress has intentionally limited the ability
of the President to withhold or “impound” appropriated
funds and has provided that the President may only do so
after following particular procedures and after receiving
Congress's express permission. See Impoundment Control
Act of 1974, 2 U.5.C. §§ 683 er seq.

The Executive Order runs afoul of these basic and
fundamental constitutional structures. The Order's stated
purpose is to “ensure that jurisdictions that fail to comply
with applicable Federal law do not receive Federal funds,
except as mandated by law.” EO § 2. To effectuate this
purpose, the Order directs that “the Attorney General
and the Secretary, in their discretion and to the extent
consistent with law, shall ensure that jurisdictions that
willfully refuse to comply with 8 U.S.C. 1373 (sanctuary
jurisdictions) are not eligible to reccive Federal grants,
except as deemed necessary for law enforcement purposes
by the Attorney General or the Secretary,” EO § 9(a).
Section 9 purports to give the Atiorney General and the
Secretary the power to place a new condition on federal
funds (compliance with Section 1373) not provided for by
Congress. But the President does not have the power to
place conditions on federal funds and so cannot delegate
this power.

Section 9 is particularly problematic as Congress has

repeatedly, and frequently, declined to broadly condition
federal funds or grants on compliance with Section 1373
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or other federal immigration laws as the Exccutive Order
purports to do. See, e.g., Ending Sanctuary Cities Act of
2016, H.R. 6252, 114th Cong. (2016); Stop Dangerous
Sanctuary Cities Act, S. 3100, {14th Cong. (2016); Stop
Dangerous Sanctuary Cities Act, H.R. 5654, 114th Cong.
(2016); Stop Sanctuary Policies and Protect Americans
Act, 8. 2146, 114th Cong. (2016). This puts the President's
power “at its lowest ebb.” Youngstown, 343 U.S. at 637, 72
5.Ct. 863. The Order's attempt to place new conditions on
federal funds is an improper attempt to wield Congress's
exclusive *532 spending power and is a violation of the
Constitution's separation of powers principles.

B. Spending Clause Violations
The Counties also argue that, even if the President
had the spending power, the Executive Order would
be unconstitutional under the Tenth Amendment as it
exceeds those powers. The Counties are likely to succeed
on this claim as well.

While Congress has significant authority to encourage
policy through its spending power, the Supreme Court
has articulated a number of limitations to the conditions
Congress can place on federal funds. The Executive Order
likely violates at least three of these restrictions: (1)
conditions must be unambiguous and cannot be imposed
after funds have already been accepted; (2) there must be
a nexus between the federal funds at issue and the federal
program's purpose; and (3) the financial inducement
cannot be coercive.

1. Unambiguous Requirement

401 [41]
federal funds “it must do so unambiguously” so that states
and local jurisdictions contemplating whether 1o accept
such funds can “exercise their choice knowingly, cognizant
of the consequences of their participation.” Dole, 483 U S.
at 203, 107 8.Ct. 2793 (internal quotation marks omitted).
Because states must opt-in to a federal program willingly,
fully aware of the associated conditions, Congress cannot
implement new conditions after-the-fact. See Nat'l Fed. of
Indep. Bus. v. Sebelius {"NFIB"), 567 U.S. 519, 132 S.Ct.
2566, 2602-04, 183 L.Ed.2d 450 (2012). “The legitimacy
of Congress's exercise of the spending power thus rests

[42] When Congress places conditions on
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on whether the state voluntarily and knowingly accepts
the terms of the contract” at the time Congress offers the
money. Id. at 2602.

[43] The Executive Order purports to retroactively
condition all “federal grants” on compliance with Section
1373, As this condition was not an unambiguous
condition that the states and local jurisdictions
voluntarily and knowingly accepted at the time Congress
appropriated these funds, it cannot be imposed now by
the Order. In addition, while the Order's language refers
to all federal grants, the Government's lawyers say it only
applies to three grants issued through the Departments of
Justice and Homeland Security. If the funds at stake are
not clear, the Counties cannot voluniarily and knowingly
choose to accept the conditions on those funds.

Finally, as discussed infre in Section ILD., the Order’s
vague language does not make clear what conduct it
proscribes or give jurisdictions a reasonable opportunity
to avoid its penalties. See discussion re vagueness infra
Section II.D. The unclear and untimely conditions in
the Executive Order fail the “unambiguous™ restriction
because the Order does not make clear to states and local
governments what funds are at issue and what conditions
apply to those funds, making it impossible for them to
“yoluntarily and knowingly accept[ ] the terms of the
contract.” NFIB, 132 5.Ct. at 2602.

2. Nexus Requirement

(44]
spending must have some nexus with the purpose of the
implicated funds. “Congress may condition grants under
the spending power only in ways reasonable related to
the purpose of the federal program.” Dole, 483 U.S. at
213, 107 §.Ct. 2793, This means that [unds conditioned on
compliance with Section 1373 must have some nexus to
immigration enforcement.

[46] The Executive Order's attempt to condition all
federal grants on compliance with Section 1373 clearly
runs afoul of the nexus requirement: there is no nexus
between Section 1373 and most categories of federal
funding, including without limitation *533 funding
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[45] The conditions placed on congressional

related to Medicare, Medicaid, transportation, child
welfare services, immunization and vaccination programs,
and emergency preparedness. The Executive Order
inverts the nexus requirement, directing the Attorney
General and Secretary to cut off all federal grants to
“sanctuary jurisdictions” but giving them discretion to
allow “sanctuary jurisdictions” to receive grants “deemed
necessary for law enforcement purposes.” EO § Ha).
As the subset of grants ‘“deemed necessary for law
enforcement purposes” likely includes any federal funds
related to immigration enforcement, the Executive Order
expressly targets for defunding grants with no nexus
to immigration enforcement at all. This is the precise
opposite of what the nexus test requires.

3. Not Coercive Requirement

471 [48]
power in a way that compels local jurisdictions to
adopt certain policies. Congress cannot offer “financial
inducement ... so coercive as to pass the point at which
pressure turns to compulsion.” Dole, 483 U.S. at 211, 107
S.Ct. 2793 (internal quotation marks omitted). Legislation
that “coerces a State to adopt a federal regulatory
system as its own” “runs contrary to our system of
federalism.” NFIB, 132 S.Ct. at 2602. States must have a
“legitimate choice whether to accept the federal conditions
in exchange for federal funds.” Id. at 2602-2603,

{50] In NFIB, the Supreme Court concluded that the
Affordable Care Act's threat of denying Medicaid funds,
which constituted over 10 percent of the State's overall
budget, was unconstitutionally coercive and represented
a “gun to the head.” Jd at 2604. The Executive Order
threatens to deny sanctuary jurisdictions all federal grants,
hundreds of millions of dollars on which the Counties rely.
The threat is unconstitutionally coercive.

C. Tenth Amendment Violations
The Counties argue that Section 9(a) violates the Tenth
Amendment because it attempts to conscripl states and
local jurisdictions into carrying out federal immigration
law. The Counties are likely to succeed on this claim as
well,

[49] Finally, Congress cannot use the spending
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51
the States to enact or administer a federal regulatory
program.” New York, 505 U.S. at 188, 112 8,Ct. 2408.
“The Federal Government may neither issue directives
requiring the States to address particular problems, nor
command the States' officers, or those of their political
subdivisions, to administer or enforce a federal regulatory
program.” Printz v. United Stares, 521 U.S. 898, 935,
117 S.Ct. 2365, 138 L.Ed.2d 914 (1997). “That is true
whether Congress directly commands a State to regulate
or indirectly coerces a State to adopt a federal regulatory
system as its own.” NFIB, 132 5.Ct. at 2602.

I53] As discussed with regard to the Counties’ standing
arguments, the Counties have demonstrated that under
their reasonable interpretation, the Order equates
“sanctuary jurisdictions” with “any jurisdiction that
ignored or otherwise failed to honor any detainers” and
therefore places such jurisdictions at risk of losing all
federal grants. See EO § 9(b). The Counties have shown
that losing all of their federal grant funding would have
significant effects on their ability to provide services to
their residents and that they may have no legitimate choice
regarding whether to accept the government's conditions
in exchange for those funds. To the extent the Executive
Order seeks to condition all federal grants on honoring
civil detainer requests, it is likely unconstitutional under
the Tenth Amendment because it seeks to compel
the states and local jurisdictions to enforce a federal
regulatory program through coercion.

[54] *534 Even if the Order does not condition federal
grants on honoring detainer requests, it certainly seeks
to compel states and local jurisdictions to comply with
civil detainers by directing the Attorney General to
“take appropriatc enforcement action against any entity
that violates 8 U.S.C. 1373, or which has in effect
a statute, policy, or practice that prevents or hinders
the enforcement of Federal law.” EO § 9(a). Although
the Order provides no [urther clarification on what
this “enforcement” might entail or what policies might
“hinder| ] the enforcement of Federal law,” Attorney
General Sessions, who is tasked with implementing this
provision, has equated failurc to honor civil detainer
requests with policies that “frustrate th[e] enforcement
of immigration laws,” See Sessions Press Conference at
2. Reading the Order in light of the Attorney General's

WESTLAW

[52] “The Federal Government may not compel public statements, it threatens “enforcement action”

against any jurisdiction that refuses to comply with
detainer requests or otherwise fails to enforce federal
immigration law. While this threat of “enforcement”
is left vague and unexplained, “enforcement” by its
own definition means 10 “compel{ ] compliance.” See
BLACK'S LAW DICTIONARY 645 (10th ed. 2014)
(defining “enforcement” as “The act or process of
compelling compliance with a law, mandate, command,
decree, or agreement.”) By seeking to compel states
and local jurisdictions to honor civil detainer requests
by threatening enforcement action, the Executive Order
violates the Tenth Amendment's provisions against
conscription.

I55] [56] The Supreme Court has repeatedly held that,
“The Federal Government cannot compel the States to
enact or administer a federal regulatory program.” New
York, 505 U.S. at 188, 112 S.Ct. 2408. The Government
cannot command them to adopt certain policics, id.
at 188, 112 §8.Ct. 2408, command them to carry out
federal programs, Printz, 521 U.S. at 935, 117 S.Ct.
2365, or otherwise to “coerce them into adopting a
federal regulatory system as their own,” NFIB, 132
5.Ct. at 2602. The Executive Order uses coercive means
in an attempt to force states and local jurisdictions
to honor civil detainer requests, which are voluntary
“requests” precisely because the federal government
cannot command states to comply with them under the
Tenth Amendment. The Executive Order attempts to use
coercive methods to circumvent the Tenth Amendment's
direct prohibition against conscription. While the federal
government may incentivize states to adopt federal
programs voluntarily, it cannot use means that are so
coercive as to compel their compliance. The Executive
Order’s threat to pull all federal grants from jurisdictions
that refuse to honor detainer requests or to bring
“enforcement action” against them violates the Tenth
Amendment's prohibitions against commandeering.

D. Fifth Amendment Void for Vaguencss
1571 (s8]
Order is unconstitutionally vague in violation of the
Fifth Amendment's Due Process Clause. A law is
unconstitutionally vague and void under the Fifth
Amendment if it fails to make clear what conduct it

[59] The Counties assert that the Executive
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prohibits and if it fails to lay out clear standards for
enforcement. See Grayned v. City of Rockford, 408 U.S.
104, 108, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972). To satisfy
due process we insist that laws (1) “give the person of
ordinary intelligence a reasonable opportunity to know
what is prohibiled, so that he may act accordingly” and
(2) “provide explicit standards for those who apply them.”
Id The Executive Order does not meet either of these
requirements.

The Executive Order does not make clear what conduct
might subject a state or local jurisdiction to defunding
or enforcement *535 action, making it impossible for
jurisdictions to determine how to modify their conduct,
if at all, to avoid the Order's penaities. The Order clearly
directs the Attorney General and Secretary to ensure
thal jurisdictions that “willfully refuse to comply” with
Section 1373, “sanctuary jurisdictions,” are not eligible
to receive federal grants. The Government repeatedly
emphasizes in its briefing that it does not know what it
means to “willfully refuse to comply”™ with Section 1373,
See, SC Oppo. at 11. Past DOJ guidance and various
court cases interpreting Section 1373 have not reached
consistent conclusions as to what 1373 requires. In the face
of conflicting guidance, and no clear standard from the
Government, jurisdictions do not know how to avoid the
Order's defunding penalty.

Further, because the Order does not clearly define
“sanctuary jurisdictions” the conduct that will subject
a jurisdiction to defunding under the Order is not
fully outlined. This is further complicated because the
Order gives the Secretary unlimited discretion to make
“sanctuary jurisdiction” designations. But, at lcast as of
two months ago, the Secretary himself stated that he “do
[esn't] have a clue” how to define “sanctuary city.” Harris
Decl. ex. D (Dep't of Homeland Sec., Poo! Notes from
Secretary Kelly's Trip to San Diego, Feb. 10,2017) at 3 (8C
Dkt. No. 36-4). If the Secretary has unbounded discretion
to designate “sanctuary jurisdictions” but has no idea how
to define that term, states and local jurisdictions have
no hope of deciphering what conduct might result in an
unfavorable “sanctuary jurisdiction” designation.

In addition, the Order directs the Attorney General

to take “appropriate enforcement action™ against any
jurisdiction that willfully refuses to comply with Section
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1373 or otherwise has a policy or practice that “hinders
the enforcement of Federal law,” This provision vastly
expands the scope of the Order. What does it mean to
“hinder” the enforcement of federal law? What federal law
is at issue: immigration laws? All federal laws? The Order
offers no clarification.

The Order also fails to provide clear standards to the
Secretary and the Attorney General to prevent “arbitrary
and discriminatory enforcement.” Id. As discussed above,
the Order gives the Secretary discretion to designate
jurisdictions as “sanctuary jurisdictions” to the extent
consistent with law. But there are no laws, besides
the Order, outlining what a sanctuary jurisdiction is,
leaving the Secretary with unfettered discretion and the
Order's vague language to make “sanctuary jurisdiction”
designations. Similarly, the Order directs the Attorney
General o take “appropriate enforcement action” against
any jurisdiction that “hinders the enforcement of Federal
law.” This expansive, standardless language creates huge
potential for arbitrary and discriminatory enforcement,
leaving the Attorney General to figure out what
“appropriate enforcement action” might entail and what
policies and practices might “hinder[ J the enforcement
of Federal law.” This language is “so standardless
that it authorizes or encourages seriously discriminatory
enforcement.” United States v. Williams, 553 U.S. 285,
304, 128 8.Ct. 1830, 170 L.Ed.2d 650 (2008),

The Order gives the Counties no clear guidance on how
to comply with its provisions or what penalties will
result from non-compliance. Its standardless guidance
and enforcement provisions are also likely to result in
arbitrary and discriminatory enforcement. It does not
“give the person of ordinary inteiligence a reasonable
opportunity to know what is prohibited, so that he may
act accordingly.” Grayned, 408 U.S. at 108, 92 5.Ct. 2294,
The Counties *536 are likely to succeed in their argument
that Section %a) is void for vagueness under the Fifth
Amendment.

E. Fifth Amendment Procedural Due Process Violations
[60] The Counties assert that the Executive Order fails
to provide them with procedural due process in violation
of the Fifth Amendment. To sustain a valid procedural
due process claim a person must demonstrate that he
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has a legally protectable property interest and that he
has suffered or will suffer a deprivation of that property
without adequate process. See Thornton v. City of St.
Helens, 425 F.3d 1158, 1164 (9th Cir. 2005).

i61] [62]
person “must have more than a unilateral expectation of
it. He must, instead, have a legitimate claim of entitlement
toit.” Bd. of Regents v. Roth, 408 U.S. 564, 577,92 S.Ct.
2701, 33 L.Ed.2d 548 (1972). A state or local government
has a legitimate claim of entitlement to congressionally
appropriated funds, which are akin to funds owed on a
contract. See NFIB, 132 8.Ct. at 2602 (“The legitimacy
of Congress' power to legislate under the spending power
[ ] rests on whether the State voluntarily and knowingly
accepts the terms of the ‘contract.’ ). The Counties have a
legitimate property interest in federal funds that Congress
has already appropriated and that the Counties have
accepted.

[64] The Executive Order purports to make the Counties
ineligible to reccive these funds through a discretionary
and undefined process. The Order directs the Attorney
General and Secretary to designate various states and
local jurisdictions as “sanctuary jurisdictions,” ensure that
such jurisdictions are “not eligible” to receive federal
grants, and “take enforcement action™ against them. EO §
9(a). It does not direct the Attorney General or Secretary
to provide “sanctuary jurisdictions” with any notice of
an unfavorable designation or impending cut to funding.
And it does not set up any administrative or judicial
procedure for states and local jurisdictions to be heard,
to challenge enforcement action, or 1o appeal any action
taken against them under the Order. This complete lack
of process violates the Fifth Amendment's due process
requirements. Mathews v. Eldridge, 424 U.S. 319, 349,
96 5.Ct. 893, 47 L.Ed.2d 18 (1976) (“The essence of
due process is the requirement that a person in jeopardy
of serious loss be given notice of the case against him
and opportunity to meet it.”} (internal alterations and
quotations omitted).

The Government's only defense of the Order's lack
of process is to claim that Section 9's provision
that it be implemented “consistent with law” reads
in all necessary procedural requirements, Again, the
Government's attempt to resolve all of the Order's
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constitutional infirmities with a “consistent with law”
bandage is not convincing. There is no dispute that while
the Order commands the Secretary to designate certain
Jurisdictions as ineligible for federal grants and directs
the Altorney General to bring an “enforcement action”

[63] To have a legitimate property interest, a against them, it provides no process at all for notifying

Jurisdictions about such a determination and provides
them no opportunity to be heard. The Counties are
likely to succeed on their claim that the Order fails to
provide adequate due process in violation of the Fifth
Amendment.

111 IRREPARABLE HARM

The Counties assert that, absent an injunction enjoining
Section 9, they are likely to suffer irreparable
harm resulting from their current budget uncertainty.
Aliernatively, they argue that they are suffering a
constitutional injury, as the Order improperly seeks to
coerce theminto *537 changing their policies in violation
of the Tenth Amendment. The Counties have adequately
demonstrated that they are likely to suffer irreparable
harm under both of these theories.

A. Budgetary Uncertainty

[65] The Counties allege that they are currently
suffering irreparable injury resulting from the substantial
uncertainly caused by the Order's unclear terms and
its broad and undefined scope. As discussed above,
this uncertainty is causing the Counties present injury
sufficient to satisfy Article IIT's standing requirements. See
discussion supra Section L.A.2.d.

This budget uncertainty is also causing the Counties
irreparable harm, and it will continue to do so absent
an injunction. The Order's uncertainty interferes with
the Counties’ ability to budget, plan for the future,
and properly serve their residents. Without clarification
regarding the Order's scope or legality, the Counties will
be obligated to take steps to mitigate the risk of losing
millions of dollars in federal funding, which will include
placing funds in reserve and making cuts to services.
These mitigating steps will cause the Counties irreparable
harm. See United States v. North Carolina, 192 F.Supp.3d
620, 629 (M.D.N.C. 2016) (there was irreparable harm
where the unavailability of funds was “likely to have
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an immediate impact on {the state's] ability to provide
critical resources to the public, causing damage that would
persist regardless of whether funding [was] subsequently
reinstated™).

Although Government counsel has represented that
the Order will be implemented consistent with law,
this assurance is undermined by Section %a)'s clearly
unconstitutional directives. Further, through public
statements, the President and Attorney General have
appeared to endorse the broadest reading of the Order.
Is the Order merely a rthetorical device, as counsel
suggested at the hearing, or a “weapon” to defund the
Counties and those who have implemented a different
law enforcement strategy than the Government currently
believes is desirable? The result of this schizophrenic
approach to the Order is that the Counties’ worst fears are
not allayed and the Counties reasonably fear enforcement
under the Order,

The Order's broad directive and unclear terms, and the
President's and Attorney General's endorsement of them,
has caused substantial confusion and justified fear among
states and local jurisdictions that they will lose all federal
grant funding at the very least. The threat of the Order and
the uncertainty it is causing impermissibly interferes with
the Counties' ability to operate, to provide key services,
to plan for the future, and to budget. The Counties have
established that, absent an injunction, they are likely to
suffer irreparable harm.

B. Constitutional Injury

[66] The Counties also argue that they are likely to
suffer irreparable harm because the Executive Order
contravenes the separation of powers, conscripts the
Counties to carry out federal immigration enforcement
policies, and seeks to coerce the Counties into changing
their local policies by imposing overwhelming financial
penalties without due process. This “constitutional
injury” also constitules irreparable harm,

167)
“the deprivation of constitutional rights ‘unquestionably
constitutes irreparable injury.” ” Melendres v. Arpaio, 693
F.3d 990, 1002 (9th Cir. 2012); Rodriguez v. Robbins,
715 F.3d 1127, 1144-45 (9th Cir. 2013). A plaintiff can

WESTLAW

[68] The Ninth Circuit has repeatedly held that

suffer a constitutional injury by being forced to comply
with an unconstitutional law or else face financial injury
or enforcement action. See  *538 Am. Trucking Ass'ns,
Inc. v. City of Los Angeles, 559 F.3d 1046, 1058-59 (9th
Cir. 2009) (plaintiffs were injured where they were faced
with the choice of signing unconstitutional agreements
or facing a loss of customer goodwill and significant
business). The Supreme Court has similarly indicated
that plaintiffs suffer irreparable injury under such
circumstances. See Morales v. Trans World Airlines, Inc.,
504 U.S. 374, 380-381, 112 8.Ct. 2031, 119 L.Ed.2d 157
(1992) (injunctive relief was available where “respondents
were faced with a Hobson's choice: continually violate
the Texas law and expose themselves to potentially huge
liability; or violate the law once as a test case and suffer
the injury of obeying the law during the pendency of
the proceedings and any further review”). Where an
executive action causes conslitutional injuries, injunclive
relief is appropriate. See Washington v. Trump, 847 F.3d
1151, 1169 (9th Cir. 2017) (refusing to stay a preliminary
injunction on Executive Order 13769 and reaffirming that
a “deprivation of constitutional rights unquestionably
constitutes irreparable injury”).

The Counties currently must choose either to attempt to
comply with the Executive Order, which they have alleged
is unconstitutional under the Constitution's separation
of powers structures and violates their Tenth and Filth
Amendment rights, or to defy the Order and risk losing
hundreds of millions of dollars in federal grants. By
forcing the Counties to make this unreasonable choice,
the Order results in a constitutional injury sufficient to
establish standing and irreparable harm.

The Government argues thai while a “deprivation
of constitutional rights unquestionably constitutes
irreparable injury,” the Counties have not alleged a
“deprivation” of their constitutional rights but have
instead alleged a violation of the constitutional structures
that govern relationships among the branches of the
Federal Government. It asserts that there is a distinction
between violations of personal constitutional rights and
violations of structural provisions, See N.Y. State Rest.
Ass'nv. N.Y. City Bd. of Health, 545 F.Supp.2d 363, 367
(S.D.N.Y. 2008) (“[Wihile a violation of constitutional
rights can constitute per se irreparable harm ... per se
irreparable harm is caused only by violations of ‘personal’
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constitutional rights ... to be distinguished from provisions
of the Constitution that serve ‘structural’ purposes, like
the Supremacy Clause.”).

This argument fails for two reasons. First, this distinction
between personal and structural constitutional rights
is not recognized in the Ninth Circuit. Although the
Government cites Lo American Trucking Ass'ns v. City
of Los Angeles, 577 F.Supp.2d 1110, 1127 (C.D. Cal.
2008} for the proposition that “in the case of Supremacy
Clause violations,” the presumption of irreparable harm
“is not necessarily warranted,” that case was reversed by
the Ninth Circuit. On appeal the court concluded that,
even where the constitutional injury is structural, “the
constitutional violation alone, coupled with the damages
incurred, can suffice (o show irreparable harm.” American
Trucking, 559 F.3d at 1058. Second, the Counties have
alleged a deprivation of their personal constitutional
rights; they have alleged that the Executive Order is
unconstitutionally coercive in violation of the Tenth
Amendment and fails to provide them with Due Process
in violation of the Fifth Amendment. The Government's
challenges to the Counties’ claims of constitutional injury
are not supported by the facts of this case or the precedent
that is binding on this court.

The Counties have adequately demonstrated a
constitutional injury sufficient to establish a likelihood of
irreparable harm,

*539 IV. BALANCE OF HARMS AND PUBLIC
INTEREST

[69] A party seeking a preliminary injunction must
“establish ... that the balance of equities tips in his
favor, and that an injunction is in the public interest.”
Winter, 555 U.S, at 20, 129 S.Ct. 365. When the federal
government is a party, these factors merge. Nken v.
Holder, 556 U.S. 418, 4335, 129 S.Ct. 1749, 173 L.Ed.2d
550 (2009).

[70) The Government argues that the balance of harms
and the public interest weigh against a preliminary
injunction because the “most pertinent and concretely
expressed public interest” in this case is contained
in Section 1373, and Section 9 simply secks to
ensure compliance with that section. This argument is
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unconvincing given the Government's flawed argument
that Section 9 does not change the law. If Section 9
does not change the law, or if the Government does not
intend to enforce Section 9's unlawful directives, then
it provides the Government with no concrete benefit
but to highlight the President's enforcement priorities.
The President certainly has the right to use the bully
pulpit 1o encourage his policies. But Section 9(a) is not
simply rhetorical. The Counties have a strong interest
in avoiding unconstitutional federal enforcement and the
significant budget uncertainty that has resulted from
the Order's broad and threatening language. To the
extent the Government wishes to use all lawful means
to enforce 8 U.S.C. 1373, it does not need Section 9(a)
to do so. The confusion caused by Section 9(a)'s facially
unconstitutional directives and its coercive effects weigh
heavily against leaving it in place. The balance of harms
weighs in faver of an injunction.

V. NATIONWIDE INJUNCTION

[71]  |72] The Government argues that, if an injunction
is issued, it should be issued only with regards to the
plaintiffs and should not apply nationwide, But where
a law is unconstitutional on its face, and not simply
in its application to certain plaintiffs, a nationwide
injunction is appropriate. See Califano v. Yamasaki, 442
U.S. 682, 702, 99 S.Ct. 2545, 61 L.Ed.2d 176 (1979)
(“[TIhe scope of injunctive relief is dictated by the extent
of the violation established, not by the geographical
extent of the plaintiff.”}; Washington, 847 F.3d at 116667
(affirming nationwide injunction against executive travel
ban order). The Counties have demonstrated that they
are likely to succeed on their claims that the Executive
Order purports to wield powers exclusive to Congress,
and violates the Tenth and Fifth Amendments. These
constitutional violations are not limited to San Francisco
or Santa Clara, but apply equally to all states and
local jurisdictions. Given the nationwide scope of the
Order, and its apparent constitutional flaws, a nationwide
injunction is appropriate.

VI. INJUNCTION AGAINST THE PRESIDENT
73] [74] The Government also argues that, if an
injunction is issued, it should not issue against
the President. An injunction against the President
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personally is an “extraordinary measure not lightly to be
undertaken.” Swan v. Clinton, 100 F.3d 973,978 (D.C. Cir.
1996); see Newdow v. Bush, 391 F.Supp.2d 95, 106 (D.D.C.
2005) (“[T)he Supreme Court has sent a clear message that
an injunction should not be issued against the President
for official acts.”). The Counties assert that the court
“has discretion to determine whether the constitutional
violations in the Executive Order may be remedied by an
injunction against the named inferior officers, or whether
this is an extraordinaty circumstance where injunctive
relief against the President himself is warranted.”

*540 [ conclude that an injunction against the President

is not appropriate. The Counties seek to enjoin the
Executive Order which directs the Attorney General and
the Secretary to carry out the provisions of Section 9.
The President has no role in implementing Section 9.
It is not clear how an injunction against the President
would remedy the constitutional violations the Counties
have alleged. On these facts, the extraordinary remedy of
enjoining the President himself is not appropriate.

Footnotes

CONCLUSION

The Counties have demonstrated that they are likely 1o
succeed on the merits of their challenge to Section 9(a) of
the Executive Order, that they will suffer irreparable harm
absent an injunction, and that the balance of harms and
public interest weigh in their favor. The Counties’ motions
for a nationwide preliminary injunction, enjoining
enforcement of Section %a), are GRANTED. The
defendants (other than the President) are enjoined from
enforcing Section 9(a) of the Executive Order against
jurisdictions they deem as sanctuary jurisdictions. This
injunction does not impact the Government's ability to
use lawful means to enforce existing conditions of federal
grants or 8 U.S.C. 1373, nor does it restrict the Secretary
from developing regulations or preparing guidance on
designating a jurisdiction as a “sanctuary jurisdiction.”

IT IS SO ORDERED.

All Citations

250 F.Supp.3d 497

1 San Francisco also brings a facial challenge to 8 U.S.C. § 1373, arguing that the slatute is unconstitutional under the

Tenth Amendment because “the whole object” of that section is to “direct the functioning” of state governments. It seeks
an injunclion enjoining enforcement of Section 1373, or alteratively, because it believes it complies with Section 1373,
an injunction preventing the Government from taking adverse action against it on the basis that it has failed to comply
with that Section. Briefing on this issue was intermingled with the attack on the Executive Order, and did not adequately
address the important issues raised. At the Case Management Conference on May 2, 2017, at 1:30 p.m. we will discuss
litigation of this portion of the City's case.

See Lelter from Peter J. Kadzik, Asst, Aty Gen. U.S. Dep't of Justice, to Hon John A. Culberson, Chairman
of the Subcomm. On Commerce, Justice, Sci & Related Agencies, (Jul. 7, 2016), hitp:/culberson.house,gov/
uploadedfiles/2016-7-7_section_1373-_doj_letter_to_culberson,pdf. | take judicial notice of Peter Kadzik's letter as courts
may judicially notice information and official documents contained on official government websites. Sea Daniels—Hall v.

The Supreme Court has declined to apply this canon of construction lo agency actlions and it is unclear that it would
apply to an Executive Order. F.C.C. v. Fox Telavision Stations, Inc., 556 U.S. 502, 516, 128 5.C1. 1800, 173 ..Ed.2d 738
{2009} (“We know of no precedent for applying [the canon of constitutional aveidance] to limit the scope of an authorized

I take judicial notice of Attorney General Sessions's press conference statements which “can be accuralely and readily
determined from sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. § 201 (b)(2}.

2
Nat'l Educ. Ass'n, 629 F.3d 992, 998-999 (8th Cir. 2010).
3
executive action.”}.
4
5

| take judicial notice of the Horowitz memorandum as a government memorandum that is not subject to reasonable
dispute, Mack v. S. Bay Beer Distribs., Inc., 798 F.2d 1279, 1282 (9th Cir. 1986) (courts may judicially nolice records and
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10
11
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13
14

reports prepared by administrative bodies); Daniels~Hall, 629 F.3d at 998-999 (courts may judicially nolice information
contained on official government websites).

| take judicial notice of President Trump's interview statements as the veracity of these stalements “can be accurately
and readily determined from sources whose accuracy cannol reasonably be questioned.” Fed. R. Evid. § 201 (b}2).

I take judicial notice of Spicer's February 8, 2017 press briefing as courls may Judicially notice information contained on
official government websites. See Daniefs—Half, 629 F.3d at 998-999,

| take judicial notice of Mayor Giménez's memorandum as a government memorandum and record. See Mack, 798 F.2d
at 1282,

In addition 1o these statements, the Government began to implement Section 9(b) of the Executive Order, which is
designed to “better inform the public regarding the public safety threats associated with sanctuary jurisdictions” and
requires ICE to publish a weekly “Declined Detainer Outcome Report” containing a public list of all “criminal actions
committed by aliens and any jurisdiction that ignored or otherwise failed 1o honor any detainers with respect to such
aliens.” See RIN-2, Ex. H. (SF Dkt. No. 61-8). Due to concerns that the weekly reports contained inaccurate information,
the Declined Detainer Quicome Report has been “temporarily suspended” but “ICE remains committed to publishing
the mast accurate information avallable regarding declined detainers across the country.” Declined Detainer Outcome
Report, ICE, : 2,00 ined-detai e-report (last visited April 12, 2017). | take judicial notice of the
ICE's Declined Detainer Outcome Reporis as courts may judicially notice information contained on official government
websiles. See Daniels-Hall, 629 F.3d at 998-999.

| take judicial notice of Spicer's March 31, 2017 press briefing as courls may judicially notice information contained on
official government websites, See Danisis-Hall, 629 F.3d at 998-999,

I take judicial notice of Attorey General Sessions's and Secretary Kelly's lstter as an official government document. See
Mack, 798 F.2d at 1282,

I take judicial notice of Attomey General Sessions's statements in his op-ed as the veracity of these statements “can
be accurately and readily determined from sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid.
§ 201 (b)(2).

Amicus briefs on behalf of numerous California cities and counties, public school districts and the State Superintendent
of Instruction echo the reasons given by the Counties to demonstrate standing here.

The Counties have received support from dozens of Amici, who collectively filed 16 briefs in support of each motion for
preliminary injunction. See, SEIU Amicus Brief (SF Dkt. No. 33-1)(SF Dkt. No. 59-1); Professors of Constitutional Law
Amicus Brief (SF Dkt. No. 36-1) (SC Dkt. No. 68—1); Southern Poverty Law Center, et al. Amicus Brief (SF Dkt. No. 38~
1)(SC Dkt. No. 67-1); Technology Companies Amicus Brief (SF Dkt. No, 39-1 YSC Dkt. No, 73-1); California Cities and
Counties Amicus Brief (SF Dkt. No. 40{SC Dkt. No. 74-1); Tahirih Justice Center et al. Amicus Brief (SF Dkt. No. 41-1)
(SC Dkt. No. 76-1); International Municipal Lawyers Amicus Brief (SF Dkt. No. 471 ); Public Schools Amicus Brief (SF
Dkt. No. 58-1){SC Dkt. No. 77-1); Individual Sheriffs and Police Chiefs Amicus Brief (SF Dkt. No. 59-1)(SC Dkt. No.
65~1); 34 Cities and Counties Amicus Brief (SF Dkt. No. 62-1)(SC Dkt. No. 61~1 }; Constitutional Law Scholars Amicus
Brief (SF Dkt. No. 63—1) (SC Dkt. No. 69-1); California Superintendent of Public Instruction Amicus Brief (SF Dkt. No.
64—1)(SC Dkt. No. 75); State of California Amicus Brief (SF Dkt, No. 66-1){SC DkL No. 71-1); Anti-Defamation League
Amicus Brief (SF Dkt. No. 67-1)(SC Dit. No. 72—1); Bay Area Non—Profits (SF Dkt. No. 68~1)(SC Dkt. No. 78—1 ) SIREN
Amicus Brief (SC Dkt. No. 64-1); see also NAACP Joinder re Southern Poverty Law Amicus Brief {SF Dkt. No. 69)(SC
Dkt. No. 86); Young Women's Christian Association Joinder re Motion for Preliminary Injunction (SC Dkt. No. 43-3). |
GRANT all of Amici's administrative motions for leave to file Amicus Briefs.
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