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. INTRODUCTION

The 2011 State Bar Fee Bill,* approved by the Legislature and signed by the Governor in
September 2010, included new Business and Professions Code, section 6001.2, requiring the
creation of a Governance in the Public Interest Task Force (“Task Force”). The Task Force is
charged with preparing and submitting a report to the California Supreme Court (“Supreme
Court” or “the Court”), the Governor, and the Assembly and Senate Committees on Judiciary
that includes recommendations for “enhancing the protection of the public and ensuring that
protection of the public is the highest priority in the licensing, regulation, and discipline of

attorneys.”?

Appointed and chaired by the President of the State Bar Board of Governors
(“Board”) under the authority of Business and Professions Code, section 6001.2, subdivision (a),
the 11-member Task Force is comprised of both attorney and public members of the Board. Six
ex-officio members appointed by the President complete the Task Force. A due date of May 15,
2011 was set for the initial report of the Task Force, with subsequent reports due every three
years thereafter.

Given the scope of the Legislature’s directive and the expedited timeframe in which to
file the initial report, the Task Force focused primarily on the one area essential to the system
charged with ensuring public protection — the governance structure of the State Bar of California
(“State Bar” or “the Bar”). Central to its charge, the Task Force reviewed the policy-setting and
governance model of the current Board and made recommendations to improve the existing
system so as to best advance the goals of ensuring public protection and assisting the Supreme

Court in the exercise of its statutory and inherent authority over the admission and discipline of

California attorneys. This Task Force’s inquiry and response involved careful analysis of the

! Assembly Bill No. 2764.

? Business and Professions Code, section 6001.2, effective January 1, 2011.



size of the governing board, the composition and terms of its members, the selection process for
Board members and the President, the qualifications of Board members, transparency of Board
meetings, and the overall fundamental purpose of the State Bar in making public protection the
governing board’s highest priority. The analysis included a survey of other state boards in
California and State Bars nationwide.

Before finalizing its recommendations, the Task Force held 12 public meetings in a
manner consistent with the open/closed meeting requirements of Business and Professions Code,
section 6026.5. Key issues were identified, discussed and debated. Decisions were made only
after the Task Force reached out to and considered input from attorneys, bar associations,
members of the public, and consumer groups and organizations. Public hearings were held and a
survey conducted, in which all interested parties were given the opportunity to raise their
concerns and participate in the process. In addition, experts were consulted, extensive research
was undertaken, and available literature and reports were considered. All information, including
meeting notices and agendas, and all materials submitted to the Task Force and entered into the
record, was posted electronically on the State Bar’s Web site and made readily accessible.?

The Task Force now makes its final recommendations. Both the majority and minority
recommendations are summarized below, as are recommendations upon which all Task Force
members agree.

A. Executive Summary: Majority Report and Minority Report

Business and Professions Code, section 6001.2(b), provides that “[i]f the task force does
not reach a consensus on all of the recommendations in its report, the dissenting members of the

task force may prepare and submit a dissenting report to the same entities described in this

® For a copy of any document listed in Appendix A, Task Force Records, please contact Amy C. Anderson, in the
Office of General Counsel at (415) 538-2539 or by email, amy.anderson@calbar.ca.gov. Please indicate whether
you require the document in an accessible format, such as Braille, large print, or any other accessible format.



mailto:amy.anderson@calbar.ca.gov

subdivision, to be reviewed by the committees in the same manner.” After months of
consideration and deliberation, consensus could not be reached on all recommendations,
specifically those focusing on key areas, such as the size, composition, and manner of selection
of the governing board.* Accordingly, the majority’s proposal® and the minority’s proposal® are
included in this report.

1. Summary of the Majority Report

The Majority Report of the Task Force proposes a hybrid board model, with a 23-
member board composed of appointed public members, and both appointed and elected attorney
members. This model sets forth statutory governance changes and Board-approved internal
changes. In summary, the recommendations included in the Majority Report are:

Statutory Governance Changes:

1) Create a 23-member board, with 12 attorney members elected from five
reconfigured districts, three attorney members appointed by the Supreme
Court, one California Young Lawyers Association member, six public
members appointed pursuant to existing statute, and a President;

2 Create five new electoral districts for the 12 elected attorney members
roughly based on existing District Court of Appeal boundaries;

3) Implement a three-year phase-in plan so that current members would not
be required to resign or serve shortened terms;

4) Establish a new appointing authority under the auspices of the Supreme
Court (the Merit Screening Committee) for three at-large appointees;

* Although the Task Force could not reach agreement on all recommendations, both the majority and minority were
in agreement with respect to several elements of change: (1) renaming the Board of Governors to “Board of
Trustees,” and Board members to “Trustees”; (2) including Supreme Court appointments on the Board (although the
number of appointments varied between the majority and minority); (3) creating a Merit Screening Committee to
screen, evaluate and recommend attorney applicants to the Court for the Court’s appointment to the Board; and (4)
making members of the Board eligible for reappointment.

® Approved by Task Force Members Jon Streeter, Angela Davis, Gwen Moore, Wells Lyman, Lowell Carruth, Loren
Kieve, and Luis Rodriguez.

® Approved by Task Force Members William Hebert, Dennis Mangers, Jeannine English, and Michael Tenenbaum.
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5) Permit elected members and appointed members to serve staggered three-
year terms, with the appointed members eligible for reappointment and the
elected members eligible to run for a second term only after a one-term
hiatus but eligible for appointment to second successive term;

(6) Change the name “Board of Governors” to “Board of Trustees,” and re-
name the Board members to “Trustees”;

(7) Adopt minimum qualification criteria for all Board members, including
the adoption of a new conflict of interest rule and a prerequisite of a high
level of familiarity and interest in the State Bar’s mission and
responsibilities; and

Internal Governance Changes:

(8) Require that the Regulation, Admission and Discipline Committee
(“RAD”) and the Member Oversight Committee (“MOC”) include at least
40 percent public members and at least one of the Supreme Court
appointees;

9) Request the Board to consider making a variety of internal governance
changes by revising the “Board Book” rules to bring about improved
strategic continuity and improved communication and responsiveness to
the public, the Legislature, the Governor and the Supreme Court.

2. Summary of the Minority Report

The Minority Report of the Task Force, referred to as the “All-Appointed Proposal,”
proposes a smaller, 15-member, all-appointed governance board where all attorney members are
appointed by the Supreme Court and the public members are appointed pursuant to the existing
statutory scheme. In summary, the recommendations included in the Minority Report are:

1) Create a 15-member all-appointed board, composed of nine attorney and
six public members with the President included as one member of the 15-

member board:;

2 Attorney members appointed by the Supreme Court; public members
appointed under current statute;

3) Attorney members to serve three-year term, staggered, subject to re-
appointment by the Supreme Court; no change to appointment of public
members;



(4)
()
(6)

(7)
(8)

(9)

(10)

11)

(12)

Permit non-resident attorneys admitted in California to serve on the Board,
President appointed by the Supreme Court;

Supreme Court may establish a Merit Screening Committee to solicit,
screen and evaluate applications for attorney appointments;

Rename the Board of Governors to the Board of Trustees;

Require all Board members to take an oath making public protection a
priority;

Revise Business and Professions Code, section 6031(a), to include
language making public protection paramount;

Require the State Bar to make at least 25 hours of continuing legal
education in ethics available to members at no charge;

Recommend that the Board adopt the Bagley-Keene Open Meeting Act
(“Bagley-Keene” or “the Act™)’ in its entirety or incorporate substantially
all of the Act’s provisions into the existing open meeting rules; and

Recommend that the Legislature and Governor direct the Task Force to
report back by May 15, 2013, on whether the unified bar advances public
protection.

" Govt. Code, §§ 11120-11132.



1. BACKGROUND

A. Task Force Creation and Charge

As set forth above, the Task Force was created to submit a report and recommendations
to the Supreme Court, the Governor, and the Assembly and Senate Committees on Judiciary, on
or before May 15, 2011, and every three years thereafter. The recommendations address the
most effective means of enhancing the protection of the public and ensuring that protection of
the public is the highest priority in the licensing, regulation, and discipline of attorneys.

At its November 9, 2010 meeting, the Task Force adopted the following charge to
implement the Legislative mandate:

Pursuant to Business and Professions Code, section 6001.2, subdivision (b), the
State Bar of California’s Governance in the Public Interest Task Force
(“Governance Task Force”) is charged with making recommendations for
enhancing protection of the public and ensuring that public protection is the
highest priority in the licensing, regulation and discipline of attorneys. Central to
this charge is a review of the governance structure of the State Bar of California.
The State Bar assists the Supreme Court in regulating the legal profession, works
to improve the administration of justice and access to the courts, and provides
services to assist attorneys. The Governance Task Force shall review the policy
setting and governance model of the current State Bar of California Board of
Governors. The Governance Task Force shall make recommendations (including
the structure of the Board, its composition and the selection process for the
members) to best advance the goals of ensuring public protection and assisting the
California Supreme Court in the exercise of its statutory and inherent authority
over the admission and discipline of California attorneys. (See, e.g., Obrienv.
Jones (2000) 23 Cal.4™ 40; In re Attorney Discipline System (1998) 19 Cal.4™
582.)

B. Task Force Composition

Pursuant to Business and Professions Code, section 6001.2, subdivision (a), the President
of the State Bar appointed 10 members from the Board (seven attorney members and three public
members) to serve on the Task Force. The President also served as both member and chair of the

Task Force, responsible for presiding over all of its meetings. Separate from the statutory



mandate, the President also appointed five ex-officio members based on areas of expertise
relevant to the Task Force’s charge. The participants in the Task Force are:
Chair:

William Hebert, President, State Bar of California, San Francisco
Members:

Lowell Carruth, Second-year attorney member, Fresno

Angela Davis, Third-year attorney member, Los Angeles

Jeannine English, Third-year public member, San Francisco

Loren Kieve, First-year attorney member, San Francisco

Wells Lyman, Second-year attorney member, La Mesa

Dennis Mangers, First-year public member, Carmichael

Gwen Moore, Second-year public member, Los Angeles

Luis Rodriguez, First-year, attorney member, Los Angeles

John Streeter, Third-year attorney member, San Francisco

Michael Tenenbaum, Third-year attorney member, Thousand Oaks

Ex-Officio Members:

Beth Jay, Principal Attorney to the Chief Justice, California Supreme Court
Joe Dunn, Executive Director, State Bar of California

Judy Johnson, Executive Director Emerita, State Bar of California

Gayle Murphy, Senior Executive, Office of Admissions

JoAnn Remke, Presiding Judge, State Bar Court

James Towery, Chief Trial Counsel



C. Historical Background of the Governance Structure for the State Bar of California

The State Bar, created in 1927 by the Legislature and adopted into the California
Constitution in 1960, is a public corporation in the judicial branch of government. The State Bar
is a unified, or mandatory, bar. The key attributes of this judicial branch attorney regulatory
model are mandatory membership and the payment of an annual fee, by all attorneys who are
licensed to practice law in the state. For purposes of this report the term “unified” is adopted. In
a unified bar, traditional regulatory functions (discipline, admissions, and education) may be
combined with non-regulatory activities (annual meetings and social functions, obtaining
member discounts for cars and insurance, and political lobbying related to the administration of
justice). (See Lathrop v. Donohue, 367 U.S. 820, 832-34 (1961); Keller v. State Bar of
California, 496 U.S. 1, 5 (1990).)

When the Legislature created the State Bar in 1927, the Board consisted of 15 members,
11 of whom were elected from congressional districts and four of whom were elected at-large.
The Board, then as now, as the governing body of the State Bar, has only those powers and
duties conferred on it by the Supreme Court or Legislature. Moreover, it is the Supreme Court
that is ultimately responsible for discipline or admission of members. (See Bus. & Prof. Code, 8§
6087.)

In 1975, the public member statute was enacted, allowing six public, non-attorney
members to be appointed to serve on the Board. Four public members were appointed by the
Governor, one by the Senate Committee on Rules, and one by the Speaker of the Assembly.
(Bus. & Prof. Code, § 6013.5, State Bar Act: Stats. 1975, Ch. 874.) In 1978, the young lawyer
statute was added, providing that one additional member from the California Young Lawyers

Association would be elected to the Board by the board of directors of the California Young



Lawyers Association. The young lawyer member must be under 37 years of age at the time of
election or have less than five years of practice. (Bus. & Prof. Code, § 6013, State Act: Stats.
1978, Ch. 1223; Bus. & Prof. Code, § 6013.4, State Bar Act: Stats. 1978, Ch. 995.)

Since 1978, the State Bar’s Board consists of 23 members: 15 are attorneys elected by
members of the State Bar with a sixteenth appointed by the Board from the California Young
Lawyers Association; six are public members. Of these public members, four are appointed by
the Governor, one is appointed by the Senate Committee on Rules, and one is appointed by the
Speaker of the Assembly. The President serves as the twenty-third member of the Board and is
elected by the Board from members of the third-year class to serve a fourth year as the State
Bar’s President (Bus. & Prof Code, § 6021).

The Board’s oversight of the State Bar’s unified activities, including its primary duty as
the administrative arm of the Supreme Court in the admission of attorneys to practice law in
California and the discipline of California attorneys, has been the subject of scrutiny from the
Legislature as part of its annual review fee setting process, and both internal and external
sources. (See Report of the Commission on the Future of the Legal Profession and the State Bar
of California (1995); the American Bar Association (ABA California Report on Lawyer
Regulation System (2001); the Supreme Court’s Advisory Committee on Lawyer Regulation
(2002-2003); and now the Task Force on Governance in the Public Interest.) The premise
underlying all of these inquiries has been to ensure that the State Bar of California is carrying out
its primary mission of protecting the public and assisting the judicial branch in the orderly and

efficient administration of justice.



In addition to the vigilance of the Supreme Court, Legislature and the American Bar
Association, the State Bar has been the subject of judicial decisions and legislative mandates all
aimed at improving the State Bar’s focus on its main priorities.

1. Limitation of Role in the Discipline System

For most of its history, the State Bar's disciplinary system has operated primarily with the
assistance of volunteers, who acted as referees and made recommendations to the Board. The
Board, in turn, made recommendations to the Supreme Court regarding the discipline of
attorneys. In the mid-1980s, this system changed when the Legislature enacted various reforms
to the State Bar Act in response to a substantial backlog of complaints against attorneys, a series
of newspaper articles about major inadequacies in the existing disciplinary system, and the
reports and recommendations of the legislatively-appointed Discipline Monitor, Robert C.
Fellmeth. (See In re Attorney Discipline System, supra, 19 Cal.4th at p. 611.) Among other
things, the legislative reforms included:

e The establishment of a State Bar Court, with judges appointed by the Supreme Court and
later by the Governor and Legislature, to replace the volunteer system and the Board’s
involvement with disciplinary functions. (Bus. & Prof. Code, 8 6086.5; see In re
Attorney Discipline System, supra, 19 Cal.4th at p. 611; Obrien v. Jones, supra, 23
Cal.4th at p. 50.)

e The appointment of the Chief Trial Counsel, subject to confirmation by the Legislature,
with a four-year term and a two-term limit, under the general oversight of the Board’s

Committee on Regulation, Admissions and Discipline. (Bus. & Prof. Code, § 6079.5.)
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2. Restrictions in Professional Association Matters

Business and Professions Code, section 6031, provides that the Board “may aid in all

matters pertaining to ... the administration of justice, including ... all matters that advance the

professional interests of the members of the State Bar.” Under this statute, the State Bar has

engaged in various professional association activities. (See Keller v. State Bar of California,

supra, 496 U.S. at p. 5.) Beginning in 1990, the courts and Legislature have placed restrictions

on the scope of these non-regulatory activities.

In Keller, the United States Supreme Court prohibited the State Bar from funding
activities under Business and Professions Code, section 6031, unless activities were
germane to the State Bar’s purpose of regulating attorneys or improving legal services.
[“Here the compelled association and integrated bar are justified by the State’s interest in
regulating the legal profession and improving the quality of legal services. The State Bar
may therefore constitutionally fund activities germane to those goals out of the
mandatory dues of all members. It may not, however, in such manner fund activities of
an ideological nature which fall outside of those areas of activity. (Id. at 13.)]

In 1997, then-Governor Pete Wilson vetoed the bill authorizing the State Bar to continue
to collect its mandatory membership fees. Governor Wilson’s veto message cited
arguments that the State Bar cannot “function effectively as both a regulatory and
disciplinary agency as well as a trade organization” and noted that the State Bar had been
“conducting business as usual while offering a minuscule rebate to those opposed.” The
Governor’s message concluded, “It is time for the Bar to get back to basics: admissions,
discipline and educational standards. | would look with favor upon a bill that required

Bar members to pay only for functions which were, in fact, a mandatory part of a
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responsible, cost efficient regulatory process.” (Veto Message, Cal. Sen. Bill No. 1145,
Oct. 11, 1997.) When the Legislature finally enacted a bill to restore funding in 2000
(Cal. Stats. 1999, Ch. 342, Cal. Sen. Bill No. 144 (1999-2000 Reg. Sess.) (Schiff) §8 1.5,
6), the measure included:

e A prohibition on the funding of State Bar Sections and the Conference of
Delegates with any mandatory bar dues.

e A requirement that the State Bar offer a five-dollar deduction from
mandatory bar dues for any legislative lobbying and that the State Bar
limit its expenditure for legislative activity to only those revenues paid
voluntary by members not taking the five-dollar deduction.

Non-regulatory functions were further constrained by Brosterhous v. State Bar of
California, (Sept. 24, 1999, 95AS03901 [nonpub. opn.].), where the trial court further narrowed
the chargeability test, finding that in order to be germane, an activity must have a simple, direct
connection between the activity and the core purposes of the integrated bar, i.e. regulation of the
profession or improvement of the quality of legal services available to the people of California.
[“In the instant case, defendant’s explanations for the connection between the activity and the
core purposes of the bar frequently involved more than a simple, direct connection. . . If the
connection cannot be made directly, the activity is simply too attenuated.”] The “improvement
of the quality of legal services” prong also narrowed significantly: in order to qualify under this

test, an activity must pertain directly to the services provided by an attorney to his or her client.
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D. Governance Models for Other States

Among the 50 states and the District of Columbia, there are a variety of programs,
functions and funding sources for the attorney discipline systems.® There are 33 unified bars®
and 18 voluntary bars.*® The governance models of each bar are highly reflective of local
custom and practice, the diversity of the profession, and differing perceptions of what is the
appropriate role of members of the public, attorneys, the judiciary and the Legislature in the
regulation of the profession. Generally, it is common among all state models that the oversight
boards, whether in integrated or voluntary states, are comprised of between seven and 26
members. Public members, frequently selected by the Supreme Courts, serve on almost all
oversight boards. All models share one overriding concept — the court of highest jurisdiction
exercises plenary power over the discipline system.

While each system has its nuances, there are three basic attorney discipline system
governance models evident in the United States. California’s model is unique and does not fit
exclusively into any of the basic models. Perhaps the most unique feature of California’s model
is the absence of any Supreme Court role in the vetting of, or appointments to, the Board of
Governors. Moreover, California stands alone in the Supreme Court’s active cooperation with
the Legislature in regulating the State Bar. In short, although unique in these two respects,
California shares the necessary hallmarks of a unified bar’s compelled membership with a

mandatory fee and the Supreme Court’s plenary power over discipline and admission.

8 Task Force Record 10, Other States’ Governance Models — Report from Subcommittee.

° Washington, Oregon, California, Nevada, Idaho, Utah, New Mexico, Arizona, Wyoming, Montana, North Dakota,
South Dakota, Nebraska, Oklahoma, Texas, Missouri, Louisiana, Wisconsin, Kentucky, Mississippi, Michigan,
Alabama, West Virginia, Virginia, North Carolina, South Carolina, Georgia, Florida, New Hampshire, Rhode
Island, District of Columbia, Alaska and Hawaii.

19 Colorado, Kansas, Minnesota, lowa, Arkansas, lllinois, Indiana, Tennessee, Ohio, Pennsylvania, Maryland, New
York, Maine, Vermont, Massachusetts, Connecticut, New Jersey and Delaware.
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Twenty of the 51 jurisdictions maintain a predominant integrated bar model in which
day-to-day operational responsibility for the discipline system resides in the integrated bar,
pursuant to legislation or Supreme Court rule. In these jurisdictions, the state bar generally
oversees all functions, appoints and hires the chief prosecutor, assesses and collects fees, and
appoints some or all of the adjudicators. Frequently, a disciplinary board, separate from the bar
governors/directors, is responsible for overseeing these regulatory functions. Often, the state’s
Supreme Court exercises direct oversight and direction through its power of appointment to
discipline boards operating within the general structure of the bar.

The functions of the unified bars in the United States were summarized in the 1995 Final
Report of the Commission on the Future of the Legal Profession and the State Bar of California:

Unified state bars in different states perform a wide range of different functions.
In some states, including California, Florida and Texas, the state bar performs a
wide variety of both regulatory and non-regulatory activities, including
administering attorney discipline, a client security fund, and MCLE. This is a
pattern for most unified bars on the West Coast. The unified bars in California,
Oregon and Washington all conduct attorney discipline functions as do those in
Nevada and Utah.

In other states, such as Michigan and Wisconsin, the unified bar is responsible for
very few regulatory activities; admissions, discipline or other regulatory functions
are performed by a Supreme Court agency. Some unified bars that do not operate
the licensing system collect fees for the Supreme Court licensing agency. In
states with a Supreme Court licensing agency, the Supreme Court typically
appoints a disciplinary board that operates the agency. Unified bars that perform
few regulatory functions primarily focus on professionalism concerns, e.g.,
proposing rules of professional conduct, providing ethics advice and improving
the administration of justice, including their legislative program. No unified bars
perform only regulatory functions. In a few states, there is both a unified and
voluntary bar; however, even in these states the unified bar conducts
professionalism and administration of justice activities."*

Eighteen of the 51 jurisdictions maintain a predominant voluntary bar model, in which

the Supreme Court, usually by rule of court, creates a board, commission or agency responsible

1 Task Force Record 36, The Future of the California Bar, Final Report of the Commission of the Future of the
Legal Profession and the State Bar of California, State Bar of California, April 1995.
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for the oversight of the disciplinary system. In this model, the voluntary state bar association is a
stakeholder in the system rather than the governing body responsible for oversight of the day-to-
day operation. In almost all models under this category, the Supreme Court makes all of the
appointments to the regulatory governing body. Attorneys are required to pay a special
assessment, as a condition of practice, to support the discipline oversight entity. A voluntary bar
association is a stakeholder in the system rather than the governing body responsible for the
operational oversight. Typically, this model limits itself to discipline-related functions and
peripheral functions, such as fee arbitration and lawyer assistance programs, and falls within the
“member services” ambit of the voluntary bar association.

Finally, 13 of the 51 jurisdictions employ a “hybrid integrated model,” including
attributes of both the integrated and voluntary bar models. It is similar to the integrated bar
model because an attorney must belong to the bar in order to practice law. Typically, however,
the Supreme Court has created a disciplinary oversight board, commission or agency to oversee
the disciplinary (discipline) functions separate from the integrated bar. The Supreme Court
assesses fees directly for both the disciplinary agency and the mandatory bar for more traditional
bar association activities and usually, but not exclusively, appoints the members of the oversight
board, commission, or agency.

The models and experience in all the other states make it clear that there is no one model
required to discharge the regulatory responsibilities that courts and legislature delegate to
attorney oversight agencies.

E. Governance Models for Other Public Agencies

The Task Force conducted a review of eight professional regulatory boards housed within

the Department of Consumer Affairs (“DCA”), and additionally considered the governance
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structure of the California Commission on Judicial Performance and the UC Board of Regents.*
The entities evaluated included:

Architects Board

Dental Board

Medical Board

Board for Professional Engineers and Land Surveyors
Board of Pharmacy

Board of Registered Nurses

Board of Psychology

Accountants Board

Commission on Judicial Performance

UC Board of Regents

The evaluation of these regulatory bodies revealed generalities in terms of the number of
board members typically seated on the governing boards, the ratio of public members to
licensees and the appointment processes employed.

Number of Board Members

All DCA Boards surveyed have 15 or fewer board members. There are two nine-member
boards (Nursing, Psychology), one 10-member board (Architects), one 12-member board
(Engineers), one 13-member board (Pharmacy), one 14-member board (Dental Board), and two
15-member boards (Accountancy and Medical Board). The Commission on Judicial
Performance has 11 members on its board. The Regents of the University of California has 26
members.

Public Member/Licensee Ratios

Six of eight DCA boards surveyed have licensee majorities, one (Engineers) has a public
member majority, and one (Architects) has an equal number of licensee and public members.
Seven of the eight DCA boards surveyed have compositions in which the majority/minority

member number difference is two or one. Only the Dental Board has a difference of six between

12 Task Force Record 11, Other State Licensing Agencies — Report from Subcommittee.
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the number of majority and minority members. The Commission on Judicial Performance has a
public member majority. The Regents of the University of California has 18 “public” (or Non-
Judicial) members (two of these “public” members are attorney members).

Appointment Processes

All of the DCA boards surveyed have all of their licensee members appointed by the
Governor. Only the Medical Board additionally requires confirmation of those appointments by
the Senate. All of the DCA boards surveyed allow the Governor to appoint at least half of the
public members. All of the DCA boards surveyed allow the Senate Rules Committee and the
Speaker of the Assembly to appoint at least one public member each. The Commission on
Judicial Performance allows the Governor to appoint two public members and two attorney
members, and the Senate Rules Committee and the Speaker of the Assembly to appoint two
public members each. The Regents of the University of California allows the Governor to
appoint 18 Regents and additionally consists of one student appointed by the Regents to a one-
year term; seven ex-officio members: Governor, Lieutenant Governor, Speaker of the Assembly,
Superintendant of Public Instruction, President and Vice-President of the Alumni Association
and the UC President. Two faculty members and the Vice-Chair of the Academic Council also
sit as non-voting members.

F. Process Of Developing Task Force Recommendations

1. Task Force Meeting Process

Over the course of nine months, the Task Force met 12 times,*® drafting and adopting the
charge of the Task Force, considering and discussing proposals regarding various governance

models and other issues related to ensuring public protection, and developing and voting on the

13 Task Force meetings were held on: September 26, October 6, November 9, November 20, and December 3, 2010,
January 20 [Public Hearing, Los Angeles], January 27 [Public Hearing, San Francisco], February 8, March 2, March
25, April 13, and May 5, 2011.
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final recommendations. Attendees had the opportunity to appear either in person, on video
conference or by telephone. Two public hearings were held, one in Los Angeles and one in San
Francisco.

Business and Professions Code, section 6001.2, effective January 1, 2011, required the
creation of the Task Force on or before February 1, 2011. To ensure that sufficient time was
dedicated to meeting the requirements of the Legislature, the initial organizational meeting of the
Task Force was held on September 26, 2010, at the State Bar Annual meeting. Additional
meetings were held through May 2011, at which time the initial report was submitted.*

At the meeting on October 6, 2010, the Task Force established an outline for
organizational issues, including the types of information to be gathered, the format for public
hearings, and the timing of the draft report.

At the meeting on November 9, 2010, a subcommittee of the Task Force presented a
proposed Task Force charge, which was discussed, edited, and adopted by the full Task Force.
Discussion also focused on the concerns of the Legislature, which led to the creation of the Task
Force, and the top challenges relevant to the charge were listed and discussed.’

At the meeting on November 20, 2010, the Task Force received a report on Bagley-
Keene, outlining the material differences between it and the current State Bar open/closed

meeting rules. Further discussion focused on formulating a specific request for information to be

14 See Task Force “Notice and Agenda” items contained in Appendix A, Task Force Records, of this report for a full
overview of the matters discussed and action taken at each meeting.

15 The list included the following: (1) elected members encourage a constituent-based board; (2) conflict of attorneys
regulating attorneys; (3) high turnover of experienced Board members each year/continuity; (4) merit selection
process/qualifications — Business and Professions Code, sections 450, 450.2, and 450.5; (5) how the president is
selected/length of term/ladder; (6) maintaining separation of powers; (7) protocol of president vis-a-vis staff; (8) size
of board/ratio and public members v. attorney members; (9) inclusion of language in the statute ensuring and
enhancing public protection; (10) should California continue as an integrated bar; (11) communications and
transparency re the State Bar’s role; (12) and application of Bagley-Keene.
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sent to members of the public and the profession. A proposed distribution list was also
discussed.

At the meeting on December 3, 2010, after discussion, the Task Force agreed to distribute
a request for information to the public, with distribution to include the Board’s subscription list
and California public interest groups and organizations. The Chair of the Task Force noted that
he would be making presentations to and/or speaking with local bar associations throughout
California regarding the purpose of the Task Force and providing information on public hearings
and the request for information.

On January 20, 2011, the first public hearing was held in Los Angeles. Eleven speakers
appeared. On January 27, 2011, the second public hearing was held in San Francisco. Ten
speakers appeared.

At the meeting on February 8, 2011, the subject of the application of Bagley-Keene was
further discussed and it was determined that the application of Bagley-Keene to the State Bar
should be addressed by the Board. While this action did not preclude the Task Force from
making its own recommendations with respect to the adoption of all or part of Bagley-Keene as
part of its final report, it was felt that the Board should review the application of the Act in the
first instance to determine its operational effect on the organization prior to adoption of that
recommendation.

On February 8, 2011, the Chair presented the first of several governance models to
synthesize the research conducted to date and to spark the process of formulating
recommendations to be considered by the Task Force.’® This “All-Appointed Model” proposed,

among other components, a board of less than 23 members comprised of attorney members

16 See Task Force Records, 45-49, 53, 60, and 61 for all model proposals considered by the Task Force.
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appointed by the Supreme Court, public members appointed pursuant to the existing statutory
scheme, and a president.

At the meeting on March 2, 2011, four hybrid governance models, which proposed a
governance board made up of both appointed and elected members, were presented to the Task
Force for discussion.

At the meeting on March 25, 2011, the Task Force continued its discussion of the
governance models. Notably, a second all-appointed model was presented and a status quo
model was presented and withdrawn.

At the meeting on April 13, 2011, a “Comprehensive Governance Reform Proposal” — a
hybrid model that included both appointed and elected members — was presented by Task Force
members Jon Streeter, Angela Davis, Gwen Moore, Wells Lyman, Lowell Carruth, Loren Kieve
and Luis Rodriguez. An “All-Appointed Proposal” was presented by Task Force members
William Hebert, Jeannine English, Dennis Mangers and Michael Tenenbaum. The Task Force
voted unanimously to submit both proposals to the Office of General Counsel for inclusion in the
Report and Recommendations of the State Bar Governance in the Public Interest Task Force
Final Report. It was noted that the Task Force governance recommendations may include some
Supreme Court appointments to the Board. The Court, along with the Legislature and
Governor’s Office, will carefully review the proposals that are submitted.

At the meeting on May 5, 2011, the Task Force voted to submit its final report to the
Supreme Court, the Governor, and the Assembly and Senate Committees on Judiciary, subject to
non-substantive changes being made by the majority members to section 2. b. of the Majority

Report prior to submission.
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2. Supplemental Background Materials

Before formulating its recommendation, the Task Force reviewed and considered
supplemental background materials regarding other states’ governance models, other public
agencies’ governance models, its consultant’s report on the transition process and succession
from the current board, the ABA McKay Report, the Future of the California Bar-1995 Final
Report of the Commission on the Future of the Legal Profession and the State Bar of California,
the 2001 ABA Report, and the 2003 Supreme Court Committee on Attorney Discipline.

3. Qutreach

a. Task Force Chair Public Appearances

The Task Force Chair made continuous effort to keep bar associations, bar leaders and
the public informed regarding the Task Force’s mission. The following is a list of those
meetings/appearances:

e Bay Area Bar Association Leaders (November 17, 2010)

e Orange County Bar Association Executive Committee and Bar Leaders (December 6,
2010)

e San Diego Bar Association Executive Committee and Bar Leaders (December 7, 2010)

e Riverside/San Bernardino Joint Bar Association Meeting (December 9, 2010)

e Los Angeles County Bar Association Executive Committee Meeting and Board of
Trustees Meeting (December 15, 2011)

e Appearance on radio program, "Know Your Legal Rights," with Chuck Finney, KALW,
91.7 FM (February 2, 2011)

e Meeting with Council on Sections, Los Angeles (March 2, 2011)

e Beverly Hills Bar Association Board of Governors (March 8, 2011)

e Orange County Bar Association Executive Committee (March 23, 2011)

e Chancery Club, Los Angeles (April 7, 2011)

b. Local Bar Associations, Organizations and Interest Groups — E-mail
Communications

Extensive outreach efforts were made to keep organizations and interest groups informed

about the Task Force charge and to solicit information from these groups. The list of groups and
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organizations the Task Force contacted and distributed the Survey Request for Information to

included:

Alameda County Bar Association Net

ALM Media Properties

Associated Press, G. Burke

Bar Association Northern San Diego County

Beverly Hills Bar Association

Biz Journals

Bonnie Benitz, CASD

Cal PIRG (Sacramento)

California Common Cause

California Consumer Affairs Association

California District Attorney Association

California State Senate Policy Consultant-Lindsey Scott-Florez
California Trial Lawyers Associations

Center for Public Interest Law, University of San Diego School of Law
Chinese News

Consumer Action (SFO)

Consumer Federation of California

Consumer Watchdog (Santa Monica)

Consumers Union (West Coast Office

Contra Costa County Bar Association

Daily Journal

Department of Consumer Affairs Consumer Services Division
Disability Rights California

Drew Liebert, California State Assembly Staff

Fredericka McGee, General Counsel (to Assembly Speaker John A. Perez)
Fresno County Bar Association

HALT, Washington, DC

Human Rights/Fair Housing Commission

J’Amy Pacheco, San Bernardino Bulletin

Kern County Bar Association

Kim Saskia, Chief Counsel, Senate Judiciary Committee

LA Business Journal

LA Times

Lawyers Club of San Diego

League of Women Voters

Legal Aid Association of California

Los Angeles County Bar Association

Los Angeles County Public Defender’s

Marin County Bar Association

Metropolitan News
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Neighborhood Legal Services of Los Angeles County
Orange County Bar Association

Orange County Register

Public Citizen (Washington, DC)

Public Interest Law Project

Public Law Center

Rich De Atley, PE News

Riverside County Bar Association
Sacramento County Bar Association

San Diego County Bar Association

San Diego Daily Transcript

San Fernando Valley Bar Association
San Fernando Valley Business Journal
San Francisco County Bar Association
San Francisco Trial Lawyers Association
San Jose County Bar Association

San Luis Obispo Bar Association

San Mateo County Bar Association
Santa Barbara County Bar Association
Santa Clara County Bar Association

SF Chronicle

Solano County Bar Association

Sonoma County Bar Association

Source Media

The Recorder

The W Group, Strategic Public Affairs
Tulare County Bar Association

UCLA Law School-Professor Richard Abel
University of San Diego, School of Law
Utility Consumers Action Network (San Diego)
Ventura County Bar Association

C. Survey of Members

From December 20, 2010, through February 1, 2011, the Task Force distributed a
Request for Information Survey to 20,000 members, seeking input on the State Bar’s current
governance model and on ways it could be improved with a view towards enhancing public
protection. The survey posed questions regarding the appropriate definition of public protection
and as to the size, composition, ratio of public to attorney members, selection process of both

Board members and the President, qualifications and terms of office.
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The Task Force received 176 responses to its survey. A majority of those comments
were from members of the public. Twenty-two written responses by individuals and
organizations/groups separate from the survey were also received and considered by the Task

Force.

d. Written Responses to Survey

The Task Force’s request for written responses to its survey consisted of eight questions.
Not every respondent answered every question.

Question No. 1: Define Public Protection

Nearly every response to this question elicited concerns that reflected the need for careful
scrutiny during the attorney admissions process, to ensure ethical conduct of attorneys through
education and through imposition of prompt discipline of unethical and incompetent
practitioners, and, finally, to ensure that all Californians have meaningful access to justice.

Question No. 2: Who Should Serve on the Board that Governs the State Bar?

The Task Force received 163 responses to this question, as follows:

Attorneys and Public Members — 66 responses
Attorneys Only — 46 responses

Current Composition — 26 responses

Attorneys and Judges — 19 responses

Attorneys, Judges and Public Members — 21 responses
Public Members Only — 5 responses

Litigants as Members Only — 1 response

Individuals (non-specified) — 1 response

Overall, responses to this question cited the need for greater attorney diversity on the
Board, preferring selection by practice area, rather than geographic location. Respondents

preferred more public members with knowledge of the practice of law and not political insiders.
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Question No. 3: How Should Board Members be Selected?

The Task Force received 159 narrative responses to this question. Of those that could be
characterized as similar, the responses were broken down as follows:

Elected — 38 responses

Current geographic election process — 28
Appointed — 23

Combination Elected and Appointed — 29
Other -9

Question No. 4: What Qualifications Should be Required?

The Task Force received 155 narrative responses to this question, reflecting a wide
variety of opinion on desired qualifications as follows:

Responses cited active membership in good standing as a desired qualification. A variety
of responses suggested that some length of experience varying from five to 15 years is
additionally important. Some respondents thought diversity in practice area or geography should
be a consideration.

Other desired attributes included degrees of higher learning, business experience, history
of public service, and knowledge of the legal system.

Question No. 5: What Size Should the Board be?

The Task Force received 157 narrative responses in answer to this question, categorized
as follows:

Ten or Fewer — 41 responses

Between 11-20 — 32 responses
Between 15-25 — 1 response

Twenty or more — 10 responses
Twenty-Three (Current) — 45 responses
No Opinion — 5 responses
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Question No. 6: How Long Should the Terms of the Members (and the President) be?

As with the previous question, 157 narrative responses were received, as follows:
Members’ Terms:

One-Two Years — 43 responses

Three Years (Current) — 91 responses
Four or More Years — 22 responses

Five or More Years — 4 responses

No Particular Time Frame — 2 responses

President’s Term:
One Year — 20 responses
Two Years — 21 responses
Three Years — 2 responses
Indefinite — 1 response

Question No. 7: How Should the President and Officers be Selected?

The Task Force received 158 narrative responses, as follows:

By Board Members — 82 responses

By the Members of the State Bar — 35 responses
Current Method — 26 responses

By Appointment — 7 responses

Other — 4 responses

Question No 8: What Other Changes Should be Made?

The Task Force received 151 narrative responses to this question. Answers ranged from
limiting focus to strictly regulatory functions of admission and discipline to increasing
governance transparency, to increasing the number of public members, to increasing the number
of attorney representatives, to eliminating self-regulation completely, to imposing stricter and
more transparent discipline on errant attorneys, to lessening political influence and involvement
in State Bar governance, to reducing the influence of local bar associations, to eliminating an

integrated bar and increasing access to justice.
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e. Public Hearings

At the two public hearings, several notable academics gave testimony, including
Professor Robert C. Fellmeth, Executive Director of the Center for Public Interest Law at the
University of San Diego School of Law, Professor Richard Abel, Connell Professor of Law
Emeritus from UCLA Law School, and Toby J. Rothschild, General Counsel of the Legal Aid
Foundation of Los Angeles. Rodd Santomauro, Executive Director of HALT (Help Abolish
Legal Tyranny) a Washington D.C. non-profit organization also appeared. Seven bar
associations sent representatives to speak. One attorney, one former member, seven members of
the public and the President of the Northern California Chapter of the State Bar union staff gave
additional testimony.

Professor Fellmeth favored a smaller, more transparent board that would be subject to
Bagley-Keene, with certain exceptions. Professor Fellmeth urged the Task Force to include
public protection more explicitly in its mandate. He suggested eliminating election of governors,
and instead advocated for appointment of attorney members by the Supreme Court. He
additionally voiced support for longer terms of four years, with a two-term limit and for a three-
year presidential term, again with a two-term limit.

Professor Abel, who authored a book that included a history of the State Bar, advocated
an abdication of the geographic representation process. He pointed out that the practice of law is
specialized to a much higher degree than in the past, so that geographic representation no longer
makes sense and is not representative of the broad spectrum of interests currently in play. He
instead advocated that attorney members be chosen by practice specialty or other functional

categories. He also pointed out the need to engage consumer members, however difficult.
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Toby J. Rothschild reminded the Task Force that public protection at its core requires that
priority be given not only to admissions and discipline functions, but also meaningful access to
justice to all Californians.

Mr. Santomauro advocated for a higher level of transparency in governance, as well as in
imposition of discipline, for mandatory malpractice insurance, and for a greater ratio of public
members on the Board.

Generally, the Bar Associations questioned the basis and need for change and advocated
for preservation of the status quo. In particular, the Bar Associations favored geographic
representation through an election process by the attorney members of the State Bar. The Bar
Associations universally favored a majority of attorney board members. However, to the extent
these organizations recognized that an appointment process might be inevitable, the vast majority
of Bar Associations preferred that the Supreme Court control any appointment process.

f. Web Site Access

All notice, agendas and information regarding the Task Force were available on the State

Bar’s Web site at www.calbar.ca.gov.
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I11. PROPOSALS

A. Majority Report’

Although Business and Professions Code, section 6001.2, is silent as to whether the Task
Force's recommendations should include proposals for the organization of the Board or the
manner in which its members are selected, the statute directs the Task Force “to
take...stock...[of] what if any structural and other potential improvements might make the Bar’s
public protection efforts as vigorous as possible.” Below is the report of the majority of the Task
Force members in response to this charge.

1. Our Proposal for Governance Reform

Before outlining the elements of our proposal, we make some preliminary observations
about its key features.

We support the State Bar’s traditional mode of electing attorneys to the Board, but with
some refinements. California’s statutory system of electing attorneys to the Board has served the
public and the public interest well since 1927. Elections give rank-and-file members of the State
Bar the opportunity for “buy-in.” The right to have a voice in governance gives members a sense
that they are invested in the mission of the Bar. Without a broad sense of investment in the
enterprise, it may be difficult for Bar leaders to inculcate in the state’s 225,000 lawyers the
values of competence, ethics, duty, integrity, honesty and civility that undergird our rules of
professional responsibility.

We also support retaining the 23-member size of the Board, without change to the

number of attorney members. We have both practical and structural reasons for this. Compared

" The Majority Report is approved by: Jon Streeter, Angela Davis, Gwen Moore, Wells Lyman, Lowell Carruth,
Loren Kieve and Luis Rodriguez.
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to other unified bar states with large memberships, we have the smallest Board.*® The minority
of this Task Force proposes to reduce its size even further. We oppose this idea because we need
a sufficiently sizeable number of attorneys to populate our committees adequately. An enormous
volume and variety of business comes before the Board, virtually all of which has an overriding
legal dimension. If there is a reduction in the number of attorneys on the Board, we will be less
effective in doing this business and ultimately in carrying out our mission.

There has been much discussion on the Task Force of establishing an appointive system
for selection of attorneys to the Board. We see no need to rush into the creation of a wholly
appointive system without concrete evidence of its superiority to elections. None has been
presented to date. We are nevertheless supportive of having three at-large seats filled by
Supreme Court appointment. These appointive seats would be a supplement to our current
system of electing attorney members to the Board. We believe that including three Supreme
Court appointments to the Board would allow the value of an appointive model to be evaluated
empirically over a period of years, and at the same time would improve the elections system by
adding needed flexibility.™

To minimize disruption, whatever governance changes are adopted should be

implemented gradually. We attach great importance to taking an incremental approach because

18 Measured by number of members, California has by far the largest bar in the United States. Among the states
having unified bars, the largest five are California, Texas, Florida, Georgia, and Virginia. By comparison to our
board size of 23, the sizes of the governing policy boards in these other large unified bars are Georgia (155),
Virginia (80), Florida (52), and Texas (46). In Nevada, the only unified bar state with a board size of 15 -- which is
what the minority of this Task Force recommends for California -- the population of active admitted attorneys is,
10,360, approximately 5% of the number of active admitted attorneys in California.

19 The current group of nine electoral districts is rigid. It does not easily accommodate modern demographic shifts
in the distribution of the attorney population around the state. Giving the Supreme Court three at-large
appointments would allow additions to the Board’s membership based on geography, skill-set or any other
qualifications that the Court believes should be included in the overall make-up of the Board’s membership. These
considerations could and presumably would change over time.
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any governance changes adopted by the Legislature could raise separation of powers issues, as
explained below in Section 2.a.
With these preliminary observations in mind, our specific proposal for governance is as
follows:
e 23 Board Members (22 plus President)
16 lawyer members: 12 elected, one CYLA, 3 appointed
Six public members (same appointing authorities)
e Adopt qualification criteria applicable to both public and lawyer members
Add new more specific conflict of interest rule to supplement existing
general rule (e.g. specify recusal circumstances for pending discipline
matters)
Add new criteria requiring high level of familiarity and interest in Bar’s
work
e Establish new appointing authority under auspices of the Supreme Court (the
Merit Screening Committee) for three at-large attorney appointees
e Create five new electoral districts for the 12 elected lawyer members --
reconfigure current districts based roughly on existing District Court of Appeal
“DCA”) boundaries, and allocate as follows: District A (DCA 2), four seats;
District B (DCAs 1 and 6), three seats; District C (DCA 4), three seats; District D

(DCA 3) one seat; District E (DCA 5), one seat®

% The current CYLA seat would be retained. Thus, there would be a total of 16 attorney seats, consisting of 12
elected attorneys, three attorneys appointed by the Supreme Court, and a CYLA representative.
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e Terms
Elected -- Staggered three-year terms, may not run for successive terms,

but may be appointed to a successive term and may run again after at least
a one-term hiatus
Appointed -- Staggered three-year terms, eligible for reappointment
e Re-name the Board of Governors to the “Board of Trustees,” and re-name board
members to “Trustees”
e Transition: three-year phase-in to new electoral districts and new appointments,
without requiring sitting members to resign or serve shortened terms
As a complement to the changes outlined above, the Board should consider making a
variety of internal governance changes by revising its “Board Book” rules. The Board Book
contains the Board’s internal policies and procedures. Building on an ongoing internal
governance improvement process that began last year, a number of Board Book changes should
be made to bring about improved strategic continuity and improved communication and
responsiveness -- to the public, to the Legislature, to the Governor, and to the Supreme Court.**
One revision of these rules that we recommend for immediate adoption in the 2011 —
2012 board year is to require a mandatory minimum number of public members assigned to the
RAD and the MOC, each of which has a significant role in policy-making on regulatory matters.
Specifically, we propose that (1) the RAD and MOC committees must always include at least

40% public members and (2) that these committees each include at least one of the Supreme

21 A governance subcommittee of the Board’s Planning Committee, appointed in the 2009 — 2010 board year, made
a valuable start at adopting some of the changes we have in mind. Among the internal issues that we have yet to
address are a series of changes and refinements to the Board’s committee structure, including the following: (1)
Changes designed to improve external messaging about the work of the Bar (hold every January meeting of the
board in Sacramento and have “State Bar” day in conjunction with that meeting; create new Public Information and
Outreach Committee); (2) Changes designed to improve year-to-year continuity (create new nine-member Executive
Committee to replace the Board Operations Committee, with annual merit-based appointments; task the Planning
Committee with continuously updating Strategic Plan and monitoring progress against same); and (3) a thorough re-
examination of the role and mode of selection of the President.
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Court appointees.?? The establishment of public member thresholds for these committees finds
precedent in the composition of the Committee of Bar Examiners.

The input of our public members has been extremely valuable, particularly in discussions
of matters that touch upon overarching policy issues affecting the regulation or oversight of
attorneys. In recent years, State Bar presidents have often exercised their appointment
prerogative to appoint at least 30 — 40% public members to the RAD committee. The practice of
staffing the RAD committee in a way that ensures ample public member participation reflects the
high value that we place upon non-attorneys in our policy deliberations. By adopting a
mandatory minimum threshold for public participation on both RAD and MOC, we propose, in
effect, to demonstrate expressly in our rules the value we place upon public members’ input.
That, in itself, should send an important message to the public about how the State Bar does

business.?

22 \We suggest that this change be done by revising the Board Book rules so that the organization and staffing of
committees can be flexible enough to respond to changing needs from year-to-year. For example, in the 2009-2010
board year, President Miller split the RAD Committee into two separate, fully-staffed committees -- the Discipline
Oversight Committee (“DOC”), and the Regulations and Admissions Committee (“RAC”) -- in order to handle a
single project, the final consideration of a new set of proposed rules of ethics coming from the Rules Revision
Commission (“RRC”). The RAC was tasked with making recommendations to the full Board on the RRC’s
proposed rules -- a massive piece of work that lasted the entire Board year -- while the DOC dealt with other policy
issues that have traditionally been within the jurisdiction of RAD. In the 2010 — 2011 Board year, after completion
of the RRC project, President Hebert returned to the traditional committee structure, with a single RAD committee,
eliminating the RAC. As this example shows, there can be one-time events, one-time projects or other transient
needs that require changes to the Board’s internal committee structure from time to time. To meet these changing
needs, the functional areas addressed by different committees can, and must, remain fluid. Because the committees
that are today known as RAD and MOC might be reorganized in the future to deal with needs that we cannot now
predict or anticipate, it is best to leave to the Board itself the administration, in practice, of any public member
numerical threshold on those bodies.

%% Improvements can also be made in the transparency of how we conduct business. When the Task Force began to
meet in the fall of 2010, its agenda included consideration of the Bagley-Keene Act’s meeting provisions in place of
the open meeting regime that the State Bar currently follows under the statutory structure that exempts the judicial
branch from Bagley-Keene. At the direction of the Task Force Chair, that issue is now being addressed by Board’s
Stakeholders Committee.
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2. Foundational Principles Underlying Our Proposal

a. The State Bar is a Judicial Branch Agency

As explained by the California Supreme Court in the landmark case of In re Attorney
Discipline System, supra, 19 Cal. 4" 582, the State Bar is organized in the judicial article of the
California Constitution.

Lawyers who are admitted to practice through the Bar’s admissions process are sworn in
as officers of the court. They are required to adhere to a disciplinary and ethical code that is
approved and sanctioned by the Supreme Court. Disciplinary actions of the State Bar Court are
ultimately reviewed by the Supreme Court, which has the inherent power to discipline lawyers.
The constitutional status of the State Bar as an organ of the Supreme Court sets the Bar apart
from other administrative regulatory bodies in the state. It is also counsels against reducing the
number of attorney members on the Board or otherwise imposing structural changes that could
reduce the effectiveness of the Board in carrying out the State Bar’s mission.

As a judicial branch agency, the State Bar has a number of “very specialized
characteristics...[which serve] to distinguish it from the role of the typical government official or
agency.” Keller v. State Bar of California, supra, 496 U.S. at p. 12. The State Bar has been
organized since its founding in 1927 as a unified bar. In this organizational structure, bar
membership and payment of dues is mandatory as a condition of practicing law, thus (a) bringing
all attorneys within the Supreme Court’s licensing and disciplinary purview and (b) providing a
source of self-funding for the Bar’s operations (the Bar does not expend taxpayer dollars). At
the same time, however, the State Bar has some characteristics of a voluntary association. While

it has mandated regulatory functions in specified areas,?* it is also carries out a variety of non-

2 Attorney Admissions (Bus. & Prof. Code, §§ 6046 — 6047, 6060 — 6067; Rules of the State Bar, Title 4); Attorney
Discipline (Bus. & Prof. Code, 8§ 6075 — 6095, Rules of the State Bar, Title 5); Member Records (Bus. & Prof.
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regulatory functions. Some of these non-regulatory functions are mandated % and some are
merely permitted,”® but all of them are closely entwined with and complementary to the Bar’s
regulatory functions,

The Supreme Court has always taken care to recognize the Legislature’s “authority to
adopt measures regarding the practice of law” in this state, including the Legislature’s traditional
practice of setting the amount of dues that attorneys must pay. In re Attorney Discipline, supra,
19 Cal. 4™ at p. 602. But at the same time, the Court has been emphatic that it, and it alone,
retains original and final authority over all matters that affect the State Bar’s core functions of
admissions and discipline. As the Court explained in In re Discipline:

[A]lthough the State Bar originally was purely a legislative creation, its unique nature has
been recognized by the Legislature throughout the existence of the bar. The State Bar's
special character further was emphasized when it became a constitutional body, placed
within the judicial article of the California Constitution, and thus expressly acknowledged
as an integral part of the judicial function.... []...”We have described the bar as "a
public corporation created . . . as an administrative arm of this court for the purpose of
assisting in matters of admission and discipline of attorneys.” [Citation.] In those two
areas, the bar's role has consistently been articulated as that of an administrative assistant
to or adjunct of this court, which nonetheless retains its inherent judicial authority to
disbar or suspend attorneys. [Citations.]... Thus the judicial power in disciplinary matters
remains with this court, and was not delegated to the State Bar.” [Citation].

Code, 88 6002.1, 6064; Cal. Rules of Court, rule 9.6); Rules of Professional Conduct (Bus. & Prof. Code, 88 6076,
6077); Mandatory Continuing Legal Education (Bus. & Prof. Code, § 6070, Cal. Rules of Court, rule 9.31(b));
Client Security Fund (Bus. & Prof. Code, § 6140.5(a)); Lawyer Referral Services (Bus. & Prof. Code, § 6155); Law
Corporations (Bus. & Prof. Code, 88 6160-6172); Fee Arbitration (Bus. & Prof. Code, § 6200); Lawyer Assistance
Program (Bus. & Prof. Code, § 6231(a)); Legal Specialization (Cal. Rules of Court, rule 9.35(b)); Counsel Pro Hac
Vice (Cal. Rules of Court, rule 9.40); Certified Law Students (Cal. Rules of Court, rule 9.42); Out-of-State Attorney
Avrbitration Counsel Program (Code of Civ. Proc., § 1282.4, Cal. Rules of Court, rule 9.43(b)); Registered Foreign
Legal Consultant (Cal. Rules of Court, rule 9.44)); and Registered In-House Counsel (Cal. Rules of Court, rule
9.46(h).).

5 JNE (Govt. Code, § 12011.5); IOLTA (Bus. & Prof. Code, § 6216); and Justice Gap Fund (Bus. & Prof. Code, §
6033).

%6 Functions in Aid of Jurisprudence and Justice (Bus. & Prof. Code, § 6031) (“All matters pertaining to the
advancement of the science of jurisprudence or to the improvement of the administration of justice™). In practice,
this has included such things as Access to Justice, Legislation, Sections, Elimination of Bias, Bar Relations, Bar
Communications, California Young Lawyers Association Legal Services, Insurance and Other Benefits Programs,
and the State Bar Foundation.
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"[The State Bar] is not an administrative board in the ordinary sense of the phrase. It is
sui generis. In disciplinary matters (and in many of its other functions) it proceeds as an
arm of this court....

(1d. at 599-600. Emphasis added.) (See also Obrien v. Jones, supra, 23 Cal. 4™ at pp.
48-57.)

For decades, some observers have advocated that the unified bar structure should be
abandoned in California and that the Bar should be stripped to its core functions of admission
and discipline. The Task Force does not operate in a vacuum on this issue. It has the benefit of
the Final Report of the Commission on the Future of the Legal Profession and the State Bar of
California (April 1995) (“CFLP Report”), which represented the culmination of nearly two years
of study and analysis by a commission of 30 diverse people brought together by four different
appointing authorities who were charged in 1995 with considering the future of the legal
profession in California over the next 25 years. After gathering extensive input from eight focus
groups, holding four public hearings, conducting a survey in conjunction with the Rand
Corporation, taking submissions from dozens of experts, and studying “a mountain of available
literature,” as well as doing a review of the governing structures of the bar associations of the
other 49 states and six other professions in California, the CFLP Report recommended retention
of the unified bar in California.

Opposition to the unified bar in California has been muted in recent years, but it persists
among some of the most stalwart critics. The reasons for the opposition have varied, but a focal
point of criticism has often been the Bar’s alleged involvement in taking positions on issues that
are viewed by some as political or ideological. The decisions in Keller v. State Bar, supra, 496

U.S. 1, and Brosterhous v. State Bar, supra, and the spin-off of the State Bar Conference of

Delegates in 2002, have largely mooted that issue. Another focal point of criticism has been the
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discipline system. When Governor Wilson vetoed the State Bar’s fee bill in 1998, which
threatened the Bar’s ability to investigate and pursue disciplinary complaints, the issue of
whether the Court retained ultimate control over the Bar came into sharp focus in In re Attorney
Discipline System, supra, 19 Cal. 4" 582. In that case, leading opponents of the unified bar
suggested that the Court should transfer all discipline-related functions out of the Bar and house
them in the Administrative Office of the Courts. (l1d. at 616, note 20.) The idea was to move all
responsibility for discipline wholly outside the Bar, which would have left the Legislature free to
restructure what remained of the Bar without regard to separation of powers issues. The Court
firmly rejected this suggestion and made very clear that its decision -- which authorized the Bar
to charge a fee necessary to run the discipline system, despite Governor Wilson’s veto -- was not
to be read as “favor[ing] the transfer of the discipline system” to another agency. (ld.)

b. The Board of Governors has an Important Policy-Making Role as an

Adjunct to the Supreme Court, but it Does Not Have a Direct Role in

Either the Admission or Discipline of Individual Attorneys and the
Supreme Court Retains Plenary Authority Over Everything It Does

The Board has a crucially important role in policy-making, oversees the administration of
rules that have been established and approved by the Supreme Court -- such as the rules of
professional responsibility, and the rules governing admission to practice -- and as a practical
matter has the final decision-making role on most matters that come before it. But in truth, its
powers and its function are more limited than are popularly understood. The State Bar has no
authority to grant licenses or impose discipline, and it has “[n]o delegated power to adopt rules
of ethics or other enactments regulating the profession or practice of law.” Although the Bar
does have a key advisory role to the Supreme Court, it does not have the “law-making” authority

or function of a regulatory agency.
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The Board, as the governing board of the State Bar, is a policy-making and administrative
body whose role is to make recommendations to the Supreme Court based on the specialized
knowledge of its members and their depth of experience with the legal profession, and then to
carry out policies that the Supreme Court approves and adopts. The Supreme Court retains
plenary authority to revise, substitute its judgment for, add to, or reject anything that the Board
does. As the United States Supreme Court aptly put it in the Keller case, the State Bar “was
created, not to participate in government of the State, but to provide specialized professional
advice to those with ultimate responsibility of governing the legal profession.”

Close examination of the two areas that are commonly understood to be core “regulatory”
functions of the Bar -- admissions and discipline -- provides a helpful illustration of this point.

In admissions, the Board does not determine which individual applicants are eligible to sit for the
bar exam or who is eligible for admission. That responsibility is, by statute, the sole province of
the Committee of Bar Examiners (the “CBE”), which has power to administer the bar
examination and to certify who has “fulfilled the requirements for admission to practice law.”*’
Upon the CBE’s certification, the Supreme Court determines who is to be admitted.?® The Board
has no role in that process. Although the Board is not involved in individual admissions
decisions, it does have a wide range of policy-making responsibility for the CBE’s operations.?

Similarly, in the area of discipline, the Board does not adjudicate individual discipline

cases or impose discipline. This is contrary to some perceptions, but those perceptions tend to be

%7 See Bus. & Prof. Code, § 6046. The CBE is a 19-member committee. Id. Its membership is composed of nine
public members (with three each appointed by the Senate Rules, the Speaker of the Assembly, and the Governor)
and ten members who are either lawyers of judges appointed by the Board. Id.

%8 See Bus. & Prof. Code, § 6064.
? See, e.g., Bus. & Prof. Code, § 6047 (“Subject to the approval of the board, the examining committee may adopt
such reasonable rules and regulations as may be necessary or advisable for the purpose of making effective the

qualifications [for admission]”); see also, e.g., Bus. & Prof. Code, § 6063 (fees charged to applicants for admission
set by the Board).

38


http:operations.29
http:admitted.28

dated. For many years, the Board did have a direct role in the area of discipline. Until 1965, the
Board acted as the final adjudicator of attorney discipline cases in California, reviewing findings
of fact, conclusions of law, and disciplinary recommendations of local administrative
committees, generally through local bar associations. The Board appointed the members of these
committees, made the final recommendations for suspension or disbarment, and directly
exercised power to impose lesser sanctions in cases involving minor misconduct. Public member
representation in the work of the State Bar began in the era of this discipline system. By statute,
the Board was required to appoint public members to local disciplinary committees.

In 1979, after a period of transition during which a variety of adjudicatory bodies were
created within the State Bar to hold hearings and carry out decision-making functions on
regulatory matters collateral to discipline, virtually all adjudicative functions were consolidated
within a new State Bar Court having general jurisdiction over attorney discipline and other
regulatory matters. The State Bar Court was organized then, roughly as it is today, into a
Hearing Panels and a Review Department. Adjudication in this system continued to be carried
out by volunteers, mostly attorneys appointed by the Board and serving part time. State Bar
Court recommendations were reviewable, not by the Board, but by the Supreme Court. The
requirement of public member representation was carried over from the local committee system.
By statute, the Board was required to appoint public members to the State Bar Court, both at the
Hearing Panel and Review Department levels.

A critical change took place in 1989, when the Board’s role in appointing part-time
volunteer judges to the State Bar Court ended. At that point, the Legislature created a system in

which full-time professional State Bar Court judges appointed by the Supreme Court preside
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over discipline cases.*® Much credit for the establishment of a system of professional discipline
adjudication goes to Professor Robert C. Fellmeth, who was appointed by the Supreme Court in
1987 to be the State Bar’s Discipline Monitor. Over the course of several years’ work, Professor
Fellmeth issued a series of lengthy reports. Professor Fellmeth’s core critique -- that any system
in which attorneys control their own discipline system will always be suspect in the public mind
-- was well-supported in these reports by detailed factual findings.*

The result was the creation of this country’s first -- and to this day only -- specialized
discipline court system. In his final report as Discipline Monitor, Professor Fellmeth lauded the
creation of a full-time, professional State Bar Court as a signal achievement. He pointed to
evidence drawn from surveys of public perception and concluded that “the public’s confidence in
[the State Bar Court], which does not consist of possible colleagues of the accused, has increased
markedly by any number of measures.” Citing dramatically improved processing of discipline
cases, increased uniformity of decision-making, and greater confidence reposed in the discipline
system by the Supreme Court -- as shown by the Court’s willingness to give the State Bar
Court’s decisions a high degree of finality -- Professor Fellmeth said that he knew of “no
precedent anywhere in the nation which can approach the dramatic turnaround achieved from
1987 to 1991.” We concur with that assessment. By comparison to the pre-1989 era, his point

remains valid today.

¥ Today, State Bar Court judges are appointed on a shared basis by the Supreme Court, the Legislature and the
Governor. Another notable change has been that public member representation in State Bar Court decision-making
process has been eliminated. In the early years of this new system of professional State Bar Court judges, there
remained a requirement of public member representation. The Legislature eliminated the requirement that there be a
public member of the Review Department in 2000, see Obrien v. Jones, 23 Cal. 4™ 40, presumably because the job
of a review judge is so inherently legal in nature that the quality and reliability of decision-making requires legal
training.

*! The submissions that Professor Fellmeth has submitted in connection with the work of this Task Force, by
contrast, have been markedly rhetorical. See e.g., Letter from Robert C. Fellmeth to Hon. Mike Fueur and Hon.
Ellen Corbett (July 2, 2010), at 3 (referring to “tribal rules” by which members of a profession operate); Id. at 4
(describing that State Bar as a “medieval guild”).
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Although the Board no longer has a direct role in the adjudication and imposition of
discipline in individual cases, it does nominate, oversee, and monitor the Chief Trial Counsel.
The Board’s responsibilities in this regard are dynamic and its policy-making role with respect to
discipline prosecution necessarily evolves over time in response to events. While it is always
incumbent on the Board to discharge this aspect of its mission in a way that meets the most
exacting standards of public protection, to place things in perspective we would point out that,
with creation of the modern State Bar Court, dramatic structural changes to the State Bar have
already been adopted in response concerns about a public perception that lawyers cannot be
trusted to “regulate themselves.” The demonstrated willingness of the Board to listen carefully
to critics, to engage in self-examination and adopt important changes after thoughtful
deliberation, is, in and of itself, a reason to adopt the incremental approach to governance change
that the majority recommends.*? We view the proceedings of this Task Force yet another stage
in an ongoing process of ensuring that the Bar, as an institution, is focused on the interests of its
most important stakeholders -- the citizens of the State of California.

3. The Minority’s 100% Appointment Model

A minority of the members of this Task Force recommend elimination of the
longstanding practice of electing attorneys to the Board and substituting in its place a process by
which the Supreme Court would appoint all of the attorney members. This proposal would also

reduce the number of attorney members from 16 to nine, effectively lowering the ratio of

%2 One example is the Board’s September 2010 vote to recommend a set of changes to the Rules of Procedure of the
State Bar that were designed to streamline the adjudication of cases before the State Bar Court, including the
adoption of new rules of evidence drawn from the Administrative Procedure Act. These recommended rule changes
were adopted after an extensive process of vetting, close coordination with the State Bar Court, and consultation
with affected stakeholders. The fact that the Board took great care to examine the proposed revisions at length has
nothing to do with whether, as the minority puts it, “change is hard.” It has everything to do with fair, thorough and
careful deliberation. Without going into the details concerning each of the votes on the policy matters mentioned in
the Bill Analysis to AB 2764 -- such as, for example, the matter of professional malpractice insurance disclosure --
suffice it to say the process of constant re-examination in order to bring about improvements in policy is ongoing in
many areas.
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attorneys to non-attorneys on the Board. Because of the core emphasis in this proposed model of
governance on appointments rather than elections for attorney members, we refer to it as the
"100% appointment model."

Those who support the 100% appointment model have emphasized that elimination of
attorney elections would address a perception that attorney members of the Board have voted in
allegiance with their local bar communities, rather than in the service of the public interest. In
this view, increasing the voting clout of public members on the Board -- which is what lowering
the ratio of public members to attorney will do -- would mitigate concerns that attorney members
of the Board are self-interested and cannot be trusted to safeguard the interests of the public.

We respectfully submit that these arguments are misguided.

First, the State Bar has used elections to select attorney members of the Board since
1927, and at no point in all these years has anyone seriously suggested that the electoral system
ought to be abandoned -- until now. Strong proof is required if members of the State Bar are to
be stripped of any right to have a voice in their own governance. No such proof has been
presented in the record before the Task Force, and the minority does not and cannot cite any. We
received no meaningful evidence, as opposed to anecdote and repeated assertions of a
perception, that the method of selecting Board members inadequately serves the public interest.
When we actually examined Board’s voting patterns on all the items listed in the Bill Analysis to
AB 2764, we found attorney members and public members of the Board on both sides in
virtually every instance, regardless of where local bars stood. Most of these matters involved
policy disagreements in which both sides took the view that they were voting in the interest of
public protection. All of them involved close policy judgments on which reasonable minds

could disagree.
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Second, the 100% appointment model presents substantial risks to judicial independence.
It is unrealistic to expect that the Supreme Court can make nine appointments — nearly two thirds
of the Board’s membership, with the reduction in board size proposed by the minority — without
exposure to pressures emanating from the political branches. Particularly nowadays with the
courts frequently coming under budgetary and other criticism from the political branches, the
100% appointment model is ripe for politicization. The Supreme Court runs the risk of being
drawn into policy-level controversies at the State Bar that, in its current arms-length oversight
role, do not touch it, or that touch it only remotely. While we do not categorically oppose using
appointments as an element of the Board selection process for attorneys, we do believe that
replacing elections wholesale with Supreme Court appointments is both unwarranted and unwise.

Third, the 100% appointment model would lack the transparency and openness of an
electoral process. An appointment system, which by its very nature would not be open, may
favor candidates who have advantageous connections to the selection committee, to the
detriment of qualified "outsiders"” who can bring a fresh and open perspective to the Board. By
the same token, the 100% appointment model could result in substantial sacrifices of diversity,
not only in terms of conventional markers of diversity, but also in more nuanced areas of thought
and experience. The current composition of the Board is remarkable for its rich diversity,
defined broadly, with many practice area specialties, geographic areas, and experience levels
included in the membership mix. This diversity came about as a direct result of the electoral
process. We have no doubt that the Court could hand-pick a strong and impressive group, but in
our view it would be difficult to replicate the multifaceted diversity that has come out about

through elections, particularly in the areas of background, practice area and point of view.*

% We note that the minority advocates adding to the mix a seat on the Board for attorneys who are licensed by the
State Bar but who practice outside of California. We find that point to be a curious one, since the minority also
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Fourth, we do not see any nexus between the 100% appointment model and the issues of
public protection that that proposal is ostensibly designed to address. No matter how public
protection is defined, none of the proponents of the 100% appointment model have been able to
explain how or why nine attorneys selected for Board service by the Supreme Court might vote
or handle policy issues differently than nine attorneys selected for Board service by election.
This highlights a basic flaw in the rationale for the 100% appointment model. That model rests
on the idea that elected lawyers come with some kind of bias or perceived bias that appointed
attorney Board members would not have. But the only bias anyone has pointed out -- an alleged
bias toward local bar associations -- would be no less operative for appointed attorneys, most if
not all of whom would likely come with distinguished records of local community service,
including bar association service.

Fifth, and finally, the minority’s insistence that the State Bar should be treated like any
other state agency misapprehends the Bar’s constitutional status. The Bar is neither an executive
branch agency nor “like any other state agency.” Under the state constitution, it is an integral
part of the judicial branch. That has profound implications. It means, among other things, that
facile comparisons to other agencies are misplaced. The Bar is sui generis as an agency, and is
not remotely comparable to the Public Utilities Commission, the Department of Insurance, or
any of the other regulatory entities that the minority casually mentions. Elsewhere around the
country, no other state with a unified bar structure has done what the minority is proposing here.

The only examples of bar governance bodies on which public members serve in equivalent or

claims to be concerned about members of the Board viewing themselves as having some specific “constituency.”
Putting to one aide the internal conflict in the minority’s logic, we agree with them that the perspective of an out-of-
state attorney would be a valuable addition to the membership on the Board. We would simply point out that, in our
proposed plan for governance change, out-of-state status is one of a number of diversity considerations that the
Supreme Court could take into account in selecting its three appointed members. Thus, this issue points up one of
the advantages of our proposed plan. It will add flexibility, without any fundamental restructuring of the Bar’s
traditional system of district-based elections.
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higher numbers as compared to California are attorney discipline oversight committees or panels
that have a direct role in the adjudication or imposition of discipline. In California, the Board
has no such disciplinary role. It is purely a policy board.*

4. Conclusion

Much of the debate on this Task Force, at its core, boils down to a difference between, on
the one hand, those who view the State Bar as a regulatory agency with a mission that is
narrowly focused on attorney discipline, which leads them to want to structure the governance
model of the Bar in a way that mirrors discipline oversight bodies in other states -- a setting
where significant levels of public member participation are common -- and, on the other hand,
those who see the State Bar as policy-making body, an adjunct to the Supreme Court, with a
mission that includes a variety of important priorities, including not just discipline but also such
things as helping to promote access to justice for all.

We in the majority take the broader view. The minority appears to take the narrower
view. The first hint of this divergence in our views came when, during our deliberations, some
members of the minority began to declare that they believe the Bar should be broken up, so that
it can be charged solely and exclusively with attending to discipline and other regulatory
functions, with all “trade association” functions spun off to a voluntary bar. This line of
criticism is familiar. In his veto of the State Bar’s 1998 fee bill, Governor Wilson criticized the
Bar for being political and questioned whether the unified bar structure should be retained. In

2009, Governor Schwarzenegger echoed many of the same criticisms. If one takes the view that

* Among the group of 13 bars with “hybrid integrated models” -- which is the closest comparison to ours -- there
are only two other bars in which the policy-making board has any public member representation at all, and in those
bars it is de minimis. Wisconsin’s 50-member Board of Governors includes three lay members appointed by the
Wisconsin Supreme Court. And Washington D.C.’s 23-member Board includes three non-voting lay members.
Thus, California already provides far more public member representation on its State Bar policy board than any
comparable bars do.
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the State Bar’s activities outside of admissions and discipline are nothing but a distraction, a
strong dislike for our unified bar structure is predictable.

In all unified bar states, it is necessary to strike a balance between regulatory activities
and non-regulatory activities. Indeed, by its terms, Business and Professions Code, section
6001.2 -- which not only set up this Task Force, but at the same time directed us to create a
Temporary Emergency Legal Services Voluntary Assistance Option setting aside monies to help
fund legal assistance programs -- recognizes the importance of finding a fair and appropriate way
to strike that balance. In doing so, we see no conflict or tension between the core regulatory goal
of public protection and the closely related non-regulatory goal of promoting the fair
administration of justice. We also categorically reject the premise that any member of the Board,
by virtue of his or her mode of selection, is less dedicated to public protection that any other
member. Because vigorously working to ensure access to justice for those who cannot afford
legal services is but an aspect of our public protection mission, we believe that the real dividing
line between the majority and the minority is, at bottom, whether one ultimately favors or
opposes a unified bar.

In its report, the minority now openly favors disunification and makes a governance
proposal that is designed to put the Bar on that path. It suggests that over the next two years this
Task Force should “evaluate” and determine whether to retain the unified structure of the State
Bar, while at the same time “regardless of that finding” should devise a plan to bring
disunification about. We find it hard to see what there is to evaluate if the result is pre-ordained.
By seeking disunification, the minority wishes to take up an old cause that long ago lost
whatever force it once had. The creation of our current State Bar Court system answered any

argument about attorneys being in charge of regulating themselves, and the Keller line of cases
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defused the attacks of those who sought to portray the Bar as political in nature. The time and
energy of this Task Force over the remainder of its term would be better spent on other matters.
The issue of unification has been studied enough over the years and the Supreme Court has
shown no appetite for it. We are concerned that the minority’s interest in re-visiting the topic is
an open invitation for constitutional conflict.

We say this mindful of our statutory charge, which is to “take...stock...[of] what if any
structural and other potential improvements might make the Bar’s public protection efforts as
vigorous as possible.” We do not see dismantling the unified State Bar as an improvement.
Converting the Bar into “just another agency” would have the effect of diminishing its stature
and effectiveness as an enforcement body. It would also undermine the delivery of many
se