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SUMMARY
In January 2015, the Chicago Police Department launched a pilot program requiring its officers
to use body-worn cameras. The program began in the wake of public outcry over violence by
Chicago police officers against civilians, and a police official explained that it sought to “rebuild[]
trust with the residents we’re sworn to serve.”1 In July 2016, an officer wearing one of these
cameras killed Paul O’Neal, a Black teenager who allegedly stole a car and crashed it into a
police cruiser. After Mr. O’Neal fled on foot, the officer fatally shot him in the back. In theory,
Mr. O’Neal’s final moments should have been recorded by the officer’s body camera, and the
recording should now be available to assist a court, a jury, or the public in deciding whether the
shooting was justified. But no such video exists. The camera worn by the officer who killed Mr.
O’Neal was reportedly not turned on until after the fatal shot had been fired.2
This incident, and others like it, have been cited as cautionary tales about how the value of body
cameras can be undermined if the police cannot or will not ensure their consistent use.3 But
police departments are not the only institutions capable of assuring the effective use of
body-worn cameras. Courts can do it too.
For three reasons, courts can and should encourage the police to record, when practicable, their
investigative encounters with civilians.

1.

Videos of police-civilian encounters have shaken public confidence in the capacity of
legal proceedings to separate fact from fiction. Time and again, cases have been headed for
an incorrect result—such as the wrongful prosecution of a civilian or the wrongful
exoneration of a police officer—until videos surfaced that contradicted officers’ versions of
events. Meanwhile, there is growing evidence that witness testimony, on which courts must
often rely when video is absent, can be quite flawed when used as the exclusive means of
resolving disputes between police officers and civilians. Thus, when video evidence of a
police-civilian encounter does not exist, legal proceedings may be less likely to get the right
answer or to be respected by the public.

2.

Police body-worn cameras present a viable and valuable supplement to witness
testimony. These cameras are quickly becoming part of the 21st-century police uniform, with
a recent survey of 70 law enforcement agencies finding that 95% of respondents had either
implemented or had committed to implementing body camera programs.4 Body cameras can
be critical to uncovering the truth when the facts of a police-civilian encounter are contested.
There is also evidence that, when body cameras are consistently worn and activated, they can
deter misconduct or violence from happening in the first place.

3.

Courts have both a distinct interest in and a unique means of encouraging police officers
to record their encounters with civilians. Courts have an interest in conducting legal
proceedings that are fair, that avoid wrongful convictions and other catastrophic outcomes,
and that efficiently resolve disputes. Given those interests, and given that videos of policecivilian encounters can make the difference between just and unjust results, courts should
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encourage, when practicable, the recording of police-civilian encounters. Rather than leave
this task to police departments, whose disciplinary practices are necessarily inconsistent,
courts should provide this encouragement by using tools uniquely at their disposal: jury
instructions.5
This report proposes a model jury instruction that encourages the recording of police-civilian
encounters by empowering juries to impose evidentiary consequences for unreasonable or bad
faith failures to record.

This instruction would tell the jury that, if it finds that the police unreasonably failed to create
or preserve a video of a police-civilian encounter, it can devalue an officer’s testimony and
infer that the video would have helped the civilian. If the jury finds that the case involves bad
faith, such as the outright sabotage of body cameras, then it should be instructed to disregard
officer testimony altogether.
The tools that courts can use to craft this instruction already exist. Several courts now use jury
instructions to encourage the recording of custodial interrogations and drunk-driving field tests;
they can and should craft similar rules for body cameras. These measures can help prevent
wrongful convictions, accurately resolve allegations of police misconduct, and enhance public
trust in the justice system’s capacity to get it right when confronted with police-civilian violence.

American Civil Liberties Union of Massachusetts
Samuelson Law, Technology & Public Policy Clinic, UC Berkeley, School of Law

3

No Tape, No Testimony: How Courts Can Ensure the Responsible Use of Body Cameras

DISCUSSION
1. Rising Awareness of Police Violence and the Dangers of Relying on
Conflicting Witness Testimony Support the Need for Video Evidence.
In August 2014, Darren Wilson, a white police officer, fatally shot Michael Brown, an unarmed
Black teenager, in Ferguson, Missouri. There is no video of the shooting, and there is conflicting
witness testimony about what happened.6 In November 2014, a grand jury in Ferguson declined
to indict Wilson for killing Brown,7 setting off a wave of protests across the country.8 Meanwhile,
other instances of police violence—including the killings
All too often, justice is
of Black men like Eric Garner,9 Walter Scott,10 Laquan
11
12
13
McDonald, Alton Sterling, and Terence Crutcher —have
left up to chance when
been caught on video and shared widely on social media.
recordings of high-stakes
These videos have documented police misconduct, led to the
encounters are absent.
prosecution of officers and the exoneration of civilians, and
fueled the Black Lives Matter movement.14
But these videos also raise questions about whether, when recordings of high-stakes encounters
are absent, it is really possible to determine what happened and who, if anyone, was at fault. In
those circumstances, ascertaining whether police misconduct occurred may depend on whether
all the witnesses to an encounter are still alive, whether these witnesses accurately remember
and describe what happened, and whether juries, judges, and the public discern which witness’s
description (if any) is accurate. All too often, justice is left up to chance.

a. Widely shared videos documenting police violence have triggered a sustained public
outcry against police misconduct.
Following Ferguson, police violence against civilians has repeatedly made national news, and
videos of the encounters have played a crucial role in the police reform movement that has
arisen from these incidents.15 These videos have focused public attention on police violence,
raised questions about whether police actions were justified, and fueled protests seeking police
accountability. And, in many instances, these videos have altered the course of legal proceedings,
including those following the deaths of civilians:
•

In June 2016, Atlanta Police Department Officer
Videos of police violence against
James Burns shot and killed Deravis Caine Rogers
by firing a gun through the passenger side window
civilians have altered the course
16
of Rogers’s car. Burns had been called to an
of legal proceedings.
apartment complex after a report that a pedestrian
was behaving suspiciously. Burns appears to have
claimed that, when he arrived, a vehicle quickly pulled out of a parking spot and moved
toward his car. Burns reportedly said that he tried to block Rogers’s car because “everyone
in [the] area was of interest.”17 But an internal police investigation, which included review of
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dashboard camera footage, found that there was “no provocation, no reason” for Burns to
shoot Rogers.18 Burns was subsequently charged with murder.
•

In July 2015, University of Cincinnati Police Officer Ray Tensing fatally shot Samuel DuBose
in the head after stopping him for a minor traffic violation.19 Tensing claimed that he had
reached into the car to prevent DuBose, a Black man, from driving away.20 Tensing also
insisted that he fired his weapon only after his arm became lodged in the steering wheel as
DuBose attempted to drive away, supposedly causing Tensing to be “dragged” and requiring
him to “hold[] on for dear life.”21 In fact, Tensing’s body camera footage revealed that
DuBose’s car began to drive away only after Tensing had shot DuBose. And at no point did
Tensing’s arm appear to be caught in the car’s interior. Tensing was subsequently indicted
for murder.22

•

In April 2015, North Charleston (S.C.) Police Officer Michael Slager fatally shot Walter Scott
following a traffic stop for a non-functioning brake light.23 Slager claimed that he fired his
weapon because Scott had taken his Taser and police reports indicated that Slager had
attempted to revive Scott using CPR. But that account was refuted by a cell phone video later
released by a civilian eyewitness. According to the eyewitness, Scott had not taken the Taser
but was instead running to get away from Slager’s Taser.24 The video shows that Scott was
moving away from Slager when Slager shot him, and does not show any attempt by Slager to
revive Scott using CPR.25 Instead, it shows Slager dropping something—possibly the Taser—
next to Scott’s body. After the civilian video came out, Slager was arrested and charged
with murder. In May 2016, a federal grand jury returned an indictment charging Slager with
violating Scott’s civil rights and obstructing justice.26

•

In October 2014, Chicago Police Department Officer Jason Van Dyke killed pedestrian
Laquan McDonald by shooting him 16 times.27 Police supervisors initially ruled McDonald’s
death a justifiable homicide, following police reports describing him as “crazed” and alleging
that he lunged at officers with a knife.28 But that account was refuted by video from a police
dashboard camera, which was not released to the public until November 2015.29 The video
showed that McDonald was walking away when Van Dyke shot him.30 On the same day that
the video was released to the public, Cook County State’s Attorney Anita Alvarez announced
that Van Dyke had been charged with murder.31

•

In June 2012, three New Jersey police officers beat Marcus Jeter, who is Black, and then
attempted to frame him.32 The officers initially encountered Jeter while responding to
another call. Later, two officers pulled Jeter over, and a responding backup officer swerved
into oncoming traffic and struck Jeter’s car.33 Fearing for his safety, Jeter stayed in the car
with his hands up. Officers then smashed Jeter’s window with a baton, elbowed him in the
face, dragged him out of the car, and threw him on the ground. Yet Jeter was arrested and
charged with eluding police, resisting arrest, and aggravated assault on an officer. It was
not until nearly two years later, during Jeter’s trial, that police dashboard camera footage
surfaced and exonerated Jeter.34 The footage also led to criminal convictions for three
different officers.35
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Video footage can also help police departments respond to claims of police misconduct. For
example, body camera footage recently showed that a civilian in Florida falsely accused Daytona
Beach police officers of threatening him and using a racial epithet.36 Body camera footage also
proved that a civilian in Tennessee had falsely accused
a Knox County deputy of fondling her during a sobriety
These videos suggest that the
check at a traffic stop.37 And in Boston, after members
needless killings of civilians,
of the community raised concerns about police
as well as the unjust resolution
misconduct in a March 2015 incident in which an officer
of violent encounters between
shot and killed a civilian, the Suffolk County District
police officers and civilians,
Attorney assuaged many of these concerns by releasing
a surveillance video showing that the civilian had shot a
police officer before the police fired on him.38

may be frighteningly common.

These videos suggest that the needless killings of civilians, as well as the unjust resolution of
violent encounters between police officers and civilians, may be frighteningly common. The
videos have also raised the expectation that, when an encounter between an officer and a civilian
results in violence, video evidence should be used to sort out what happened. The natural
question in these circumstances becomes “Where’s the videotape?”

b. In the absence of video, courts rely on potentially flawed witness testimony.
Precisely because videos have so dramatically altered the known facts of several infamous
police-civilian encounters, they highlight the challenges involved in ascertaining the truth when
a violent encounter between a police officer and a civilian is not recorded. In those circumstances,
courts and juries may be forced to rely more heavily on eyewitness accounts. But eyewitness
accounts are notoriously unreliable.39 They can be mistaken, fabricated, or simply nonexistent.
Moreover, when there is conflicting testimony about an unrecorded police-civilian encounter,
a court’s or jury’s decision to side with one witness over
another can yield accusations that the decision was based on
Eyewitness accounts can
the witness’s status—for example, siding with a police officer
be mistaken, fabricated, or
rather than a civilian—instead of the facts. Thus, when video is
simply nonexistent.
absent, there is a risk that court decisions about police-civilian
encounters will be viewed as unjust or illegitimate.
As a threshold matter, it is not always possible for everyone involved in a police-civilian encounter
to say what happened. This is necessarily true when someone is killed. In 2015, an estimated
990 civilians were killed by police officers40 and an estimated 41 police officers were killed by
civilians.41
Even when all witnesses survive a police-civilian encounter, eyewitness perception and memory
can be limited and unreliable. Initial perception of events may be incomplete,42 and stress43 and
later-acquired information44 may impede eyewitness perception and memory.
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And that is just what can go wrong when witnesses try to tell the truth. Sometimes witnesses lie,
and the absence of video can make it difficult or impossible to figure out when they are doing so.
The officers who killed Laquan McDonald, Walter Scott, Samuel DuBose, and Deravis Caine
Rogers appear to have simply invented accounts of what happened. In each incident, as well as
the incident involving Marcus Jeter, officers either brought cameras or confronted civilians in
public areas where they might have reasonably anticipated that a civilian would record them. Yet
the officers gave false accounts anyway. Police officers and civilian witnesses may be even more
likely to misrepresent the facts when they can be reasonably certain that their conduct is not
being recorded.
For example, according to the Department of Justice, the police departments in Ferguson,
Missouri, and Baltimore, Maryland, engaged in systemic violations of people’s rights.45 With
respect to Ferguson, the DOJ concluded that the police engaged in widespread “stops without
reasonable suspicion,” “arrests without probable cause,” and “excessive force” in violation of
the Fourth Amendment.46 Moreover, the DOJ also highlighted the police department’s failure to
adequately punish police officers who lied on the job. Instead, the DOJ found that “untruthfulness
appears not even to always result in a formal investigation, and even where sustained, has little
effect.”47 This lax approach to untruthfulness, according to the DOJ, sent the message that police
officers “can behave as they like, regardless of law or policy.”48
The DOJ found similar violations in Baltimore.
When a Baltimore City patrol officer
It calculated that between November 2010
and July 2015, police officers in Baltimore
complained about being ordered to stop a
made 10,163 arrests that were immediately
group of young Black men without having a
determined not to be worth prosecuting.49
valid reason for doing so, a sergeant simply
The DOJ concluded that when these officers
told him to “make something up.”
make arrests in the field without a warrant,
“they often do so without probable cause.”50
But without concrete evidence—which video can sometimes provide—these routine violations
may be extremely difficult to prove. In fact, the DOJ found that when a Baltimore City patrol
officer complained about being ordered to stop a group of young Black men without having a
valid reason for doing so, a sergeant simply told him to “make something up.”51 Presumably the
sergeant believed there would be no consequences for doing so.52
When police or other witnesses give false testimony, whether intentional or not, there is a risk
that the truth will remain out of reach.

c. Relying on eyewitness testimony may unduly advantage police officers.
There is reason to doubt that conflicting eyewitness
testimony about police-civilian encounters can be
fairly resolved by asking juries or judges to decide
which eyewitness, if any, is correct. Instead, evidence
suggests that police officer testimony is given more
weight within the legal system than testimony from

Evidence suggest that the legal
system

more

broadly

grants

preferential treatment to police in
the wake of their use of lethal force.  
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civilians, and that the legal system more broadly grants preferential treatment to police in the
wake of their use of lethal force.53
Perhaps the best evidence of a built-in advantage for police officers are the examples of police
violence in which a civilian was charged with or convicted of a crime until video evidence surfaced
that contradicted the officer’s account of what happened. While those cases are abundant, it is
more difficult to find examples of the reverse: situations in which an incident was incorrectly
resolved in the civilian’s favor until video vindicated the officer.
For example, in March 2014, Mary Holmes was waiting for a bus in Roxbury, Massachusetts,
when she saw a transit officer screaming at a Black woman and slamming her down on a bench.
Holmes, who is also Black, tried to help the woman and asked the officer to stop. When the
officer ignored her, Holmes called 9-1-1. After Holmes had connected to 9-1-1, the officer and
her partner pepper-sprayed Holmes and knocked her phone out of her hand. The two officers
then beat Holmes with a baton, threw her on the ground, and arrested her. Worse yet, Holmes
was charged with assault and battery, resisting arrest, and disorderly conduct.54 And Holmes
might have been convicted, had there not been security footage that persuaded the prosecutor to
drop the case.
The tendency for police officers to be believed, and for civilians to be disbelieved, has implications
that go beyond individual cases. Violent encounters between police and civilians, like the one that
befell Ms. Holmes, have long been a horrific reality in America, particularly for communities of

Violent encounters between police and civilians have long been a
horrific reality in America, particularly for communities of color.
What’s new are the cameras confirming their existence.

color. The problem is old; what’s new are the cameras confirming its existence.55 These videos
are forcing the American public to confront both substantive issues about police violence and the
realization that, without the support of video evidence, victims of police violence are at a severe
disadvantage.56
Finally, although it might be impossible to quantify the chances that a jury or judge will be
swayed in a particular case by someone’s status as a police officer or civilian, the possibility that
a case might be resolved in this fashion can undermine faith in the courts across all cases. When
there is no video, any decision involving a police-civilian encounter can trigger suspicion that it
was consciously or unconsciously influenced by status. Relying on witness testimony thus runs
the risk that police will not be held accountable for their misconduct, that false accusations of
police misconduct will prevail in court, and that the legitimacy of courts will be questioned.
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2. Body Cameras Have Become a Primary Response to Concerns about
Police Violence.
Body cameras have emerged as a leading national response to the difficulties of relying on
witness testimony to establish what took place during contested police-civilian encounters. Police
officers across the country are increasingly equipped with body cameras, and this trend has been
supported by a broad range of stakeholders—including police officers,57 the White House,58 and
the public.59 It is also increasingly supported by data, with studies suggesting that body cameras
can not only document violent encounters but also deter them.

a. Body cameras are proliferating rapidly due to widespread support from police
officers, the federal government, and the public.
Body cameras are quickly becoming integral to 21st-century policing. Police departments
across the country have rapidly begun to outfit their officers with body cameras, a trend that is
overwhelmingly supported by the public60 and welcomed by the federal government61 and many
police officers and departments.62
These developments are turning body cameras into a standard part of police uniforms. In late
2014, a survey found that 41 of the police departments in the 100 most populous U.S. cities
had already begun using body cameras.63 And a 2015 survey of 70 law enforcement agencies
around the country found that 95% of respondents had either implemented or had committed
to implementing body camera programs.64 Evidence suggests that, while some police officers
are resistant, many officers support the use of body cameras, based in part on a belief that
the cameras can reduce false claims of police misconduct.65 Moreover, public support for body
cameras appears to be overwhelming. A recent survey concluded that 93% of Americans favor
the use of body cameras by police so officers can record their interactions with citizens.66 A
second survey found that public support for body cameras cuts across political party, gender,
age, race, income level, and geography.67
The federal government has effectively ensured further adoption of body cameras by making
money available to police departments that wish to acquire them. In May 2015, President Obama
announced a Body-Worn Camera Pilot Implementation Program that made over $23 million
available to local law enforcement agencies.68 The administration recently demonstrated that
its support for body camera programs is ongoing: the President’s 2017 budget plan requests an
additional $5 million to provide body cameras to U.S. Customs and Border protection agents.69

b. Body cameras appear capable of reducing the number of violent police-civilian
encounters and helping courts to justly resolve those that do occur.
Body cameras are popular at least partly because they have been effective. First, there is growing
evidence that body cameras can deter violent police-civilian encounters from happening in the
first place. Second, when these encounters do occur, they can produce valuable supplements to
eyewitness accounts, thus improving the likelihood that disputes will be resolved fairly.
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There is preliminary evidence that body cameras can help police officers and civilians avoid
violent confrontations. Body cameras have been associated with declines in civilian complaints
and uses of force from Florida (Orlando and Tampa Bay)70 to Ohio (Cleveland)71 to California
(Rialto).72 For example, the Rialto Police Department’s body camera program yielded a roughly
50% decrease in the use of force by police officers.73 Similarly, a study of the Orlando Police
Department’s one-year body camera program revealed a 53% reduction in “response-toresistance” incidents.74 Orlando’s program was so successful that the officers who participated
chose to keep their cameras after the program was
over, and police commanders eventually equipped the
The bulk of the studies so far—
entire department with cameras.75 True, this research
and common sense—suggest
is ongoing, and it may well take years for a clear
that body cameras can protect
picture to emerge. But the bulk of the studies so far—
both sides of the badge.
and common sense—suggest that body cameras can
protect both sides of the badge.
Even when cameras do not deter the use of force, the recordings they generate can improve
the likelihood that disputes will be resolved fairly and that the public will have a meaningful
opportunity to voice concerns. For example, if it had not been for police camera footage, it is
unlikely that the officer who killed Laquan McDonald in Chicago would have been charged with
murder. Likewise, it took security camera footage to absolve Mary Holmes of any wrongdoing.
Of course, the mere existence of video does not ensure that everyone will see an encounter
the same way.76 Videos can be incomplete and unclear, and are themselves subject to
interpretation.77 And, depending on whether the video was taken by a police officer or a civilian,
it will reflect either the officer’s perspective or the civilian’s. But when video exists, there will be
at least some facts that cannot be reasonably contested.78 These facts can shed light on what
happened and even save innocent people—civilians and police officers—from going to jail.

3. Courts Should Encourage Police Officers to Collect Body Camera
Footage by Imposing Consequences for Failures to Record.
The potential value of body cameras is not assured simply by outfitting officers with them;
it depends on whether officers consistently create and preserve video of their investigatory
encounters with civilians. Police departments
can encourage these practices by disciplining
The potential value of body cameras is
officers who violate them.79 But police
not assured simply by outfitting officers
departments are not the only stakeholders
with them; it depends on whether
that should have an interest in encouraging
officers consistently create and preserve
the use of body cameras to create objective
records of police-civilian encounters. Nor are
video of their investigatory encounters
they the only stakeholders capable of such
with civilians.
encouragement.
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Courts, too, have both good reason and a clear capability to promote the use of body cameras.
Courts around the country have already crafted jury instructions or similar instruments that
encourage officers to record certain interactions between civilians and officers, such as custodial
interrogations and field sobriety tests. They should fashion similar tools to incentivize officers to
consistently record, where practicable, their investigative encounters with civilians.

a. Police-initiated discipline cannot vindicate the interest of courts in using video
evidence to prevent wrongful convictions, promote police accountability, and
enhance judicial efficiency.
The proliferation of body cameras means that consistent access to recordings of contested
police-civilian encounters is within reach. These encounters can be fast-paced, confusing, and,
unfortunately, hostile. In the absence of video evidence, these encounters must be resolved
in court by a process that is often unsatisfactory. As Ninth Circuit Judge Alex Kozinski has
explained: “Nobody likes a game of ‘he said, she said,’ but far worse is the game of ‘we said, he’s
dead.’”80 Yet, at present, it has been left up to police departments to ensure that police officers
will capture key evidence with these cameras. There is a better way.
Although some police departments have internal policies governing the use of body cameras,
these policies often fail to adequately ensure the availability of body camera evidence. Many
police departments do not specify any clear consequences for violations of departmental policies
on using body cameras.81 Moreover, these policies can be amended at will,82 tend to vary from
department to department,83 and require consistent enforcement from police supervisors.84
Therefore, internal police policies cannot be relied upon to ensure the availability of video footage
of police-civilian encounters.
Even if police disciplinary policies on body cameras were effectively and consistently enforced
across jurisdictions—which they are not—they would still not vindicate the distinct interest of
courts in encouraging the recording of encounters between police officers and civilians. When
a video reveals that a police officer has nearly gotten away with murder, or that a civilian has
been wrongfully subjected to criminal proceedings, that is not merely a revelation of police
misconduct. It is a revelation that the court system may be reaching the wrong result in many
cases in which video evidence is absent. Courts should step in to remedy this flaw. In America
today, any discussion of a violent incident
between a police officer and civilian will
It’s now time for courts to demand
inevitably raise the question, “Where’s the
that, when practicable, the facts of
video?”85 It’s now time for courts to raise
police-civilian encounters be proved
that same question, by demanding that,
with video evidence.
when practicable, the facts of police-civilian
86
encounters be proved with video evidence.
Indeed, video evidence that fosters accuracy and legitimacy in legal proceedings should be
especially valuable to courts. Separating the innocent from the guilty is the justice system’s most
important function, and video evidence has an important role to play in combatting wrongful
convictions. People like Marcus Jeter and Mary Holmes avoided criminal convictions only after
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video footage revealed that they had not, as officers alleged, committed crimes.87 But they were
also lucky; their arrests occurred within view of cameras. Other people are arrested outside the
view of any camera, or within range of a body camera that is not in operation, and presumably
some of these people are convicted of crimes they did not commit.
Beyond protecting civilians from wrongful convictions, courts have an interest in ensuring that
civilians are protected by the Fourth Amendment’s prohibition against unreasonable searches
and seizures. Promoting the availability of video
evidence serves that interest by improving police
Courts have an interest in ensuring
accountability for searches and seizures that are not
that civilians are protected by the
reasonable. The DOJ has concluded that Baltimore
Fourth Amendment’s prohibition
Police officers often make arrests without probable
cause. Presumably, increased use of body-worn
against unreasonable searches and
cameras could both discourage this practice and
seizures.
assist those seeking a remedy for violations of their
constitutional rights.
Encouraging the availability of body camera footage has the additional benefit of promoting
judicial efficiency and consistency. The absence of recordings can “result[] in the expenditure of
significant judicial resources” merely to “attempt to reconstruct what transpired.”88 Encouraging
recording across the board will also avoid the scenario in which comparably situated defendants
have unequal access to video evidence, depending on whether an officer, bystander, or nearby
camera system happened to capture an incident on tape.
By providing a valuable supplemental source of evidence, body cameras can benefit the major
stakeholders in our criminal justice system, including civilians, the police, and the courts
themselves. These benefits can only
be realized, however, when police
By imposing consequences for failing to record,
officers consistently record investigatory
courts can encourage officers to consistently
encounters with civilians. By imposing
record investigatory encounters with civilians.
consequences for failing to record,
courts can encourage officers to do so.

b. Courts already use tools to encourage police officers to consistently record policecivilian encounters in other contexts.
Just as police departments are not the only institutions with a potential interest in encouraging
the recording of police-civilian encounters, they are not the only institutions capable of such
encouragement. In three respects, courts have demonstrated that they can develop tools that
encourage recording and, as a consequence, help to prevent wrongful convictions, enhance the
truth-seeking function of the courts, and improve the efficiency of the court system.
First, courts have already crafted jury instructions that recognize weaknesses of eyewitness
testimony. Through the supervisory power of their state supreme courts, some states have
adopted model instructions telling jurors that memory fallibility can lead eyewitnesses to identify
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the wrong person as the perpetrator of a crime.89 These instructions recognize that eyewitness
testimony is often not the best source of evidence. Yet such testimony is often the evidence that
remains when a violent encounter between a civilian and a police officer is not recorded. Thus,
courts are well placed to recognize that resolving police-civilian disputes using eyewitness
testimony is sub-optimal at best.
Second, outside the context of body cameras, some
Outside the context of body cameras,
courts have already begun to encourage officers to
record key interactions with civilians. Specifically,
some courts have already begun
courts in eight states—Alaska, Arkansas, Indiana,
to encourage officers to record key
Massachusetts, Minnesota, New Jersey, Utah,
interactions with civilians.
and Wisconsin—have implemented consequences
that encourage law enforcement officers to record
custodial interrogations (i.e., police questioning where the interviewee is not free to leave).90
Courts in two of these states, Wisconsin and Massachusetts, have rules that normally entitle
the defendant to a cautionary jury instruction if prosecutors introduce evidence at trial of
a statement made during an unrecorded custodial interrogation.91 For example, the rule in
Massachusetts is as follows:
[T]he defendant is entitled (on request) to a jury instruction advising that the
State’s highest court has expressed a preference that [custodial] interrogations
be recorded whenever practicable, and cautioning the jury that, because of the
absence of any recording of the interrogation in the case before them, they
should weigh evidence of the defendant’s alleged statement with great caution
and care.92
Courts in four of these eight states—Alaska, Arkansas, Indiana, and Minnesota—have
implemented measures to allow for the outright suppression of evidence of unrecorded
statements.93 In Minnesota, for example: “If law enforcement officers fail to comply with th[e]
recording requirement, any statements the suspect makes in response to the interrogation
may be suppressed at trial. . . . [S]uppression will be required of any statements obtained in
violation of the recording requirement if the violation is deemed ‘substantial.’”94
Courts in the remaining two states, New Jersey and Utah, make unrecorded custodial
interrogations inadmissible in certain circumstances but, if an unrecorded statement is admitted,
the defendant may be entitled to a cautionary jury instruction.95 In Utah, for example, absent
an applicable exception, “evidence of a statement made by the defendant during a custodial
interrogation in a place of detention shall not be admitted against the defendant in a felony
criminal prosecution unless an electronic recording of the statement was made and is available
at trial.”96 However, “if the court admits into evidence a statement made during a custodial
interrogation that was not electronically recorded under an exception . . . the court, upon the
request of the defendant, may give cautionary instructions to the jury concerning the unrecorded
statement.”97 These evidentiary rules send a clear message to law enforcement that the courts
prefer recorded interrogations.
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Third, the increasingly widespread use of body cameras provides a reason to look beyond
custodial interrogations and to begin encouraging the recording of police-civilian encounters in
the field. In at least one state, this has already happened; South Carolina has a legal framework
that encourages the recording of field tests of civilians suspected of driving under the influence
of alcohol (DUI). A South Carolina statute requires officers who stop a DUI suspect to record
audio and video of the encounter.98 The recording must begin as soon as the police car turns on
its lights and continue through any field sobriety tests, arrests, and Miranda warnings.99 If an
officer fails to record a DUI stop and does not provide an adequate excuse in a sworn statement,
the courts consistently dismiss the charge.100 The South Carolina courts have noted that this
statute helps “create direct evidence of a DUI arrest”101 and “protect important rights of the
defendant.”102
In sum, several courts have already taken an active role in encouraging recording. They are equally
capable of doing so for public encounters between police officers and civilians.

c. Courts should fashion jury instructions that create consequences for failures to
record that a jury deems unreasonable or in bad faith.
Court-imposed consequences are a sensible and feasible means to encourage officers to record
encounters between police officers and civilians. The most straightforward way to provide this
encouragement is through jury instructions that would authorize adverse inferences against
police officers or police departments when a jury finds that there has been an unreasonable
or bad faith failure to record or preserve a recording of a police-civilian encounter. Under this
approach, jurors would decide whether such a failure is in fact attributable to unreasonableness
or bad faith, as opposed to legitimate reasons like a police department’s limited resources or a
community’s desire to protect civilian privacy.
One virtue of this proposal is that, in many states, supreme courts may already have at their
disposal authorities that could be used to fashion jury instructions that encourage officers to
record their investigatory encounters with civilians. In some states, the relevant authority might
arise from the state supreme court’s power to promulgate rules of evidence.103 In other states,
the relevant authority might be the state supreme court’s prerogative to make rules governing
court practice and procedure.104 In still other states, some state supreme courts may be able to
rely on their power to supervise the judiciary.105

Courts can craft instructions empowering juries to draw
inferences in favor of a civilian.

Using these authorities, courts can craft instructions empowering juries to draw inferences in
favor of a civilian and against a police officer or department if, in the jury’s view, the failure of the
police to record an encounter was unreasonable or the result of bad faith. This report proposes
the following model instruction:
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Jury Instruction on Unrecorded Police-Civilian Encounters
You have heard evidence about an encounter between a police officer and a civilian.
You have also heard that [the police officer did not record the interaction OR the police
officer recorded the encounter but the video recording was lost or altered].
[Name of State or Commonwealth] Courts have concluded that police departments
should create and store recordings of their investigative interactions with civilians
when it is reasonable for them to do so. The courts have expressed this preference
because, when these video recordings are not made, it can be harder to learn what
happened.
If you find that it was not reasonable for the police department to fail to record its
encounter with [Name of Civilian], you should infer that the recording, if it had been
made, would have been favorable to [Name of Civilian]. You should also consider
whether the absence of the video tends to affect the quality, reliability or credibility
of the evidence presented by the [State/Officer/Police Department] about what
happened during the encounter. You may give that evidence whatever weight you
think it deserves under the circumstances.
In considering whether the absence of a recording was reasonable in this case, you
may consider:
 the resources available to the police department;
 whether the officer knew in advance that s/he was going to have an
investigative encounter with a civilian;
 whether the investigative encounter was not recorded because the officer
reasonably relied on a departmental policy that forbids recording in this
situation in order to protect the privacy of civilians;
 the specific facts of this police-civilian encounter; and
 other circumstances you deem relevant.

If you believe that the failure to record or the destruction of a recording was done
in bad faith, and not merely unreasonable, you must disregard the police officer’s
testimony about this encounter. Bad faith includes, but is not limited to, any attempt
by a police officer or department to conceal the truth about this specific encounter or
to prevent the recording of police-civilian encounters more generally.
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This instruction expresses a judicial preference in favor of reasonable recording, while at the
same time putting the jury firmly in charge of deciding which failures to record are unreasonable.
For example, if the jury decides that a police officer did not record a violent encounter with a
civilian because the encounter was sudden and unanticipated, because the officer turned off her
body camera under a policy designed to protect the privacy of domestic violence victims, or even
because the community has made a decision to
reject body cameras altogether,106 then the jury
This instruction puts the jury firmly in
might well conclude that any failure to record was
charge of deciding which failures to
reasonable. But if the failure to record cannot be
adequately explained, as may be true in the case
of Paul O’Neal, then the jury might well conclude
that a failure to record was unreasonable or even
undertaken in bad faith.107

record are unreasonable.

In sum, in many states, courts have the power to create consequences for failures to record using
body cameras and should do so in order to incentivize consistent recording of police-civilian
encounters.
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CONCLUSION
To prevent wrongful convictions and advance their truth-seeking mission, courts should
encourage the reasonable recording of police-civilian encounters. Video evidence has been
enormously valuable in resolving contested police-civilian encounters, and courts have the
interest, means, and responsibility to address the injustices that can arise when video is absent.
They can do so by instructing juries to draw inferences in favor of civilians and against police
officers when, in the jury’s view, there has been an unreasonable or bad faith failure to record.
This approach would help prevent wrongful convictions, hold officers accountable for their
actions, and promote judicial efficiency. Without consequences for failures to record, justice can
too easily be left up to chance.

American Civil Liberties Union of Massachusetts
Samuelson Law, Technology & Public Policy Clinic, UC Berkeley, School of Law

No Tape, No Testimony: How Courts Can Ensure the Responsible Use of Body Cameras

17

ENDNOTES
1.

Tony Briscoe, Chicago Police Soon to Wear More Body Cameras, Chi.Tribune (Apr. 11, 2016), http://www.
chicagotribune.com/news/local/breaking/ct-police-new-body-cameras-met-2-20160410-story.html (discussing
the police shooting of 17-year-old Laquan McDonald).

2.

William Lee, Autopsy: Paul O’Neal Fatally Shot By Police in Back, Chi. Tribune (Aug. 17, 2016), http://www.
chicagotribune.com/news/local/breaking/ct-paul-oneal-autopsy-20160817-story.html.

3.

See, e.g., Ken Daly, Cameras Not On Most of the Time when NOPD Uses Force, Monitor Finds, Times-Picayune
(Sept. 4, 2014), http://www.nola.com/crime/index.ssf/2014/09/cameras_not_on_most_of_the_tim.html; Noelle
Phillips, Monitor: Denver Cops Failed to Record Many Clashes With Body Cameras, Denver P ost (Mar. 10, 2015),
http://www.denverpost.com/2015/03/10/monitor-denver-cops-failed-to-record-many-clashes-with-bodycameras/; Soo Rin Kim, Turning on Body-Worn Cameras, Rep. Comm. for Freedom of the Press (2015),
http://www.rcfp.org/browse-media-law-resources/news-media-law/news-media-and-law-fall-2015/turningbody-worn-cameras; Daniel Rivero, Alton Sterling’s Killing Highlights Just How Little We Can Rely on Police Body
Cameras, Fusion (July 6, 2016), http://fusion.net/story/322124/alton-sterling-body-cameras-killing/; Robert
Salonga & Dan Lawton, Body Cameras: High-Profile Police Beating Has Agencies Rethinking Rules for Usage,
E ast Bay Times (Apr. 23, 2016), http://www.eastbaytimes.com/2016/04/23/body-cameras-high-profile-policebeating-has-agencies-rethinking-rules-for-usage/; Vivian Yee & Kirk Johnson, Body Cameras Worn By Police
Officers Are No ‘Safeguard of Truth,’ Experts Say, N.Y. Times (Dec. 6, 2014), http://www.nytimes.com/2014/12/07/
nyregion/body-cameras-worn-by-police-officers-are-no-safeguard-of-truth-experts-say.html.

4.

M ajor Cities Chiefs and M ajor Counties Sheriffs, Technology Needs – Body Worn Cameras ii (Dec.
2015), https://assets.bwbx.io/documents/users/iqjWHBFdfxIU/rvnT.EAJQwK4/v0.

5.

See Catherine Crump & Matthew Segal, Show Us the Videotape, Slate (Mar. 18, 2016), http://www.slate.
com/articles/technology/future_tense/2016/03/police_should_be_required_to_dashcam_everything.html.

6.

Larry Buchanan, et al., What Happened in Ferguson?, N.Y. Times (Aug. 10, 2015), http://www.nytimes.com/
interactive/2014/08/13/us/ferguson-missouri-town-under-siege-after-police-shooting.html.

7.

ACLU Comment on Ferguson Grand Jury Decision, ACLU (Nov. 24, 2014), https://www.aclu.org/news/
aclu-comment-ferguson-grand-jury-decision.

8.

“Enough is Enough”: Tens of Thousands March to Protest Police Violence, CBS News (Dec. 14, 2014),
http://www.cbsnews.com/news/eric-garner-ferguson-missouri-protesters-converge-on-washington/.

9.

See, e.g., Al Baker, et al., Beyond the Chokehold: The Path to Eric Garner’s Death, N.Y. Times (June 13, 2015),
http://www.nytimes.com/2015/06/14/nyregion/eric-garner-police-chokehold-staten-island.html.

10.

Michael S. Schmidt & Matt Apuzzo, South Carolina Officer Is Charged With Murder of Walter Scott, N.Y. Times
(Apr. 7, 2015), http://www.nytimes.com/2015/04/08/us/south-carolina-officer-is-charged-with-murder-in-blackmans-death.html.

11.

Megan Crepeau & Grace Wong, Chicago Police Were Seeking Taser When Officer Shot Laquan McDonald,
Recording Shows, L.A. Times (Dec. 25, 2015), http://www.latimes.com/nation/la-na-laquan-mcdonald-20151226story.html.

12.

Richard Fausset, Richard Pérez-Peña, & Campbell Robertson, Alton Sterling Shooting in Baton Rouge Prompts
Justice Department Investigation, N.Y. Times (July 6, 2016), http://www.nytimes.com/2016/07/06/us/alton-sterlingbaton-rouge-shooting.html.

13.

Robert Mackey, Video Shows Terence Crutcher Was Not Reaching Into Car When Shot, Lawyer Says, Intercept
(Sept. 20, 2016), https://theintercept.com/2016/09/20/video-shows-terence-crutcher-not-reaching-car-shotlawyer-says/.

14.

Black Lives M atter, http://blacklivesmatter.com/ (last visited Sept. 22, 2016).

15.

See supra notes 9-13.

American Civil Liberties Union of Massachusetts
Samuelson Law, Technology & Public Policy Clinic, UC Berkeley, School of Law

18

No Tape, No Testimony: How Courts Can Ensure the Responsible Use of Body Cameras

16.

Camille Pendley, Atlanta Police Shooting of Unarmed Black Man Leads to Rare Murder Charge, Guardian (July 22,
2016), https://www.theguardian.com/us-news/2016/jul/22/atlanta-police-shooting-deravis-rogers-james-burnsmurder-charge.

17.

Id.

18.

Id.

19.

Richard Pérez-Peña, University of Cincinnati Police Department Officer Indicted in Shooting Death of Samuel
Dubose, N.Y. Times (July 29, 2015), http://www.nytimes.com/2015/07/30/us/university-of-cincinnati-officerindicted-in-shooting-death-of-motorist.html?_r=0.

20.

K roll , Review and Investigation of Officer R aymond M. Tensing’s Use of Deadly Force on July 19,
2015: University of Cincinnati 22 (2015).

21.

Id. at 41-42.

22.

Dana Ford, University Cop Indicted for Murder in Shooting of Motorist Samuel DuBose, CNN (July 30, 2015),
http://www.cnn.com/2015/07/29/us/ohio-sam-dubose-tensing-indictment/.

23.

Schmidt & Apuzzo, supra note 10.

24.

Phil Helsel, Walter Scott Death: Bystander Who Recorded Cop Shooting Speaks Out, NBC News (Apr. 9, 2015),
http://www.nbcnews.com/storyline/walter-scott-shooting/man-who-recorded-walter-scott-being-shot-speaksout-n338126.

25.

Schmidt & Apuzzo, supra note 10.

26.

Chris Dixon & Tamar Lewin, South Carolina Officer Faces Federal Charges in Fatal Shooting, N.Y. Times (May 11,
2016), http://www.nytimes.com/2016/05/12/us/south-carolina-officer-faces-federal-charges-in-fatal-shooting.
html.

27.

Monica Davey & Mitch Smith, Justice Officials to Investigate Chicago Police Department After Laquan McDonald
Case, N.Y. Times (Dec. 6, 2015), http://www.nytimes.com/2015/12/07/us/justice-dept-expected-to-investigatechicago-police-after-laquan-mcdonald-case.html.

28.

Locke E. Bowman, Delays in Laquan McDonald Case Foster Despair in Chicago, Chi. Tribune (July 15, 2016),
http://www.chicagotribune.com/news/opinion/commentary/ct-laquan-mcdonald-prosecutor-van-dyke-perspec0718-md-20160715-story.html.

29.

Davey & Smith, supra note 27.

30.

Bowman, supra note 28.

31.

Davey & Smith, supra note 27.

32.

Asa J., Cops Convicted on Myriad of Charges After Dash-Cam Exposes Lies in Marcus Jeter Beating, Copblock
(Nov. 6, 2015), http://www.copblock.org/146130/cops-convicted-on-myriad-of-charges-after-dash-cam-exposeslies-in-marcus-jeter-beating.

33.

Sasha Goldstein, Police Dash Cam Video Exonerates New Jersey Man, Leads to Indictment of Cops, N.Y. Daily
News (Feb. 25, 2014), http://www.nydailynews.com/news/crime/police-dash-cam-video-exonerates-nj-manimplicates-cops-article-1.1701763.

34.

Asa J., supra note 32.

35.

Bill Wichert, Second Former Cop Headed to Prison for False Police Reports, NJ.com (Feb. 23 2016), http://www.
nj.com/essex/index.ssf/2016/02/second_former_cop_headed_to_prison_for_false_polic.html.

36.

Lindsay Miller & Jessica Toliver, P olice E xecutive Research Forum, Implementing a Body-Worn
Camera Program: Recommendations and Lessons Learned 7 (2014), http://ric-zai-inc.com/Publications/
cops-p296-pub.pdf.

37.

Jeff Mondlock, Body Camera Helps Discredit Accusation Against Knox Deputy, USA Today (Nov. 23, 2015),
http://www.usatoday.com/story/news/2015/11/20/kcso-body-camera-proves-criminal-accusation-on-officer-isfalse/76126052/.

American Civil Liberties Union of Massachusetts
Samuelson Law, Technology & Public Policy Clinic, UC Berkeley, School of Law

No Tape, No Testimony: How Courts Can Ensure the Responsible Use of Body Cameras

19

38.

See DA Releases Video of Boston Police Officer Shot in Face, CBS Boston (Apr. 10, 2015), http://boston.cbslocal.
com/2015/04/10/investigators-release-video-of-boston-police-officer-shot-in-face/.

39.

See infra notes 42-44.

40.

990 People Shot and Killed by Police in 2015, Wash. P ost, https://www.washingtonpost.com/graphics/national/
police-shootings/ (last visited Sept. 22, 2016).

41.

Press Release, FBI Releases 2015 Preliminary Statistics for Law Enforcement Officers Killed in the Line of Duty,
FBI N at ’l Press Office (May 16, 2016), https://www.fbi.gov/news/pressrel/press-releases/fbi-releases-2015preliminary-statistics-for-law-enforcement-officers-killed-in-the-line-of-duty (stating that 41 law enforcement
officers were feloniously killed in the line of duty in 2015). See also Maurice Chammah, Are Cop-Killings on
the Rise?, The M arshall Project (July 27, 2016), https://www.themarshallproject.org/2016/07/27/are-copkillings-on-the-rise?ref=hp-2-112#.MIIXXxcdk (noting that “[t]he long-term trend in murder of law enforcement,
according to the FBI, has been a decline since the 1970s, while the yearly figures rise and fall with no clear
pattern”).

42.

See Daniel J. Simons & Christopher F. Chabris, Gorillas in Our Midst: Sustained Inattentional Blindness for
Dynamic Events, 28 Perception 1059, 1059 (1999) (describing that “we perceive and remember only those
objects and details that receive focused attention”).

43.

Daniel Reisberg, The Science of Perception and Memory: A Pragmatic Guide for the Justice S ystem
52, 55 (2014) (describing how stress can reduce a witness’s ability to accurately remember what occurred during
an event).

44.

See, e.g., Elizabeth F. Loftus & John C. Palmer, Reconstruction of Automobile Destruction: An Example of the
Interaction Between Language and Memory, 13 J. Verbal Learning & Verbal Behav. 585, 586-88 (1974). In
one study, participants viewed film of a car crash in which there was no broken glass; then researchers asked
questions about the accident. Researchers asked some participants how fast the cars were going when they
“hit” each other, but asked others how fast the cars were going when they “smashed” into each other. One week
later, the group whose question featured the more aggressive verb, “smashed,” was significantly more likely to
mistakenly say that the accident involved broken glass than was the “hit” subject group, implying that the words
used to describe an event after-the-fact can influence how people remember it. Id.

45.

See U.S. Dep’ t of Just., Civil Rights Div., Investigation of the Baltimore City P olice Department 3-5
(2016), https://www.justice.gov/opa/file/883366/download; U.S. Dep’ t of Just., Civil Rights Div., Investigation
of the Ferguson P olice Department 2-6 (2015), https://www.justice.gov/sites/default/files/opa/pressreleases/attachments/2015/03/04/ferguson_police_department_report.pdf.

46.

Investigation of the Ferguson P olice Department, supra note 45, at 2-3.

47.

Id. at 85.

48.

Id. at 86.

49.

Investigation of the Baltimore City P olice Department, supra note 45, at 35.

50.

Id. at 34.

51.

Id. at 29.

52.

Similarly, the Mollen Commission Report on police corruption in New York City found that officers perjured
themselves to conceal corruption, to conceal an officer’s excessive use of force, and to serve what officers
perceived to be legitimate ends, such as not letting a guilty defendant go free. City of N.Y, Commission to
Investigate A llegations of P olice Corruption and the A nti-Corruption Procedures of the P olice
Department Commission Report 37-38 (1994). That Report concluded that “[p]olice perjury and falsification of
official records is a serious problem facing the Department and the criminal justice system.” Id. at 36.

53.

See, e.g., Kate Levine, How We Prosecute the Police, 104 Geo. L.J. 745, 757-67 (2016) (arguing that while
“[m]ost suspects are reflexively charged with as many charges as the substantive law will allow, and without
any precharge weighing of the strength of the evidence by a prosecutor, or a grand jury exposed to a full set
of evidence,” police suspects “get an additional layer of discretionary investigation and evidence weighing”);
Alison L. Patton, The Endless Cycle of Abuse: Why 42 U.S.C. S 1983 Is Ineffective in Deterring Police Brutality, 44

American Civil Liberties Union of Massachusetts
Samuelson Law, Technology & Public Policy Clinic, UC Berkeley, School of Law

No Tape, No Testimony: How Courts Can Ensure the Responsible Use of Body Cameras

20

H astings L.J. 753, 765 (1993) (arguing that “juries almost always believe the police”); Myron W. Orfield, Jr.,
Deterrence, Perjury, and the Heater Factor: An Exclusionary Rule in the Chicago Criminal Courts, 63 U. Colo.
L. Rev. 75, 119 (1992) (describing survey of judges, prosecutors, and public defenders in which 72 percent of
respondents overall and 58 percent of judges agreed that judges are “biased in favor of the prosecution and less
likely than they should be to disbelieve police testimony”). See also James C. McKinley, Jr. & Al Baker, Grand
Jury System, With Exceptions, Favors the Police in Fatalities, N.Y. Times (Dec. 7, 2014), http://www.nytimes.
com/2014/12/08/nyregion/grand-juries-seldom-charge-police-officers-in-fatal-actions.html (describing how
the justice system can favor the police after a fatal shooting, including the use of special grand juries for
police officers involved in a shooting and state laws granting police wide discretion to use whatever force they
reasonably believe is necessary to make an arrest or protect themselves).
54.

First Amended Complaint at ¶¶ 2, 25-30, 40, Holmes v. Garvey, No. 1:15-cv-13196-DJC (D. Mass. Mar. 20, 2016),
available at https://aclum.org/app/uploads/2015/08/Holmes-26e1-First-Amended-Complaint.pdf; Holmes v.
Garvey, A m. Civ. Liberties Union, https://aclum.org/cases-briefs/holmes-v-garvey/ (last visited Sept. 22, 2016).

55.

See Ta-Nehisi Coates on Police Brutality: “The Violence is Not New, It’s the Cameras That are New,” Democracy
Now! (Sept. 7, 2015), http://www.democracynow.org/2015/9/7/ta_nehisi_coates_on_police_brutality.

56.

This anecdotal evidence is consistent with data suggesting that police are rarely held criminally responsible
for killing civilians. For example, researchers recently found that of the thousands of fatal shootings that
occurred at the hands of police between 2005 and 2015, only 54 officers were charged for fatally shooting
someone while on duty. Of the 35 cases that were resolved as of 2015, a majority of the officers involved—21
of them—were acquitted or had their charges dropped. Kimberly Kindy & Kimbriell Kelly, Thousands Dead,
Few Prosecuted, Wash. P ost (Apr. 11, 2015), http://www.washingtonpost.com/sf/investigative/2015/04/11/
thousands-dead-few-prosecuted/.

57.

Lindsay Miller et al, Implementing a Body-Worn Camera Program: Recommendations and Lessons Learned,
Community Oriented P olicing Serv., U.S. Dep’ t of Just., Implementing a Body-Worn Camera
Program: Recommendations and Lessons Learned 5 (2014), https://www.justice.gov/iso/opa/
resources/472014912134715246869.pdf (stating that “[a]mong the police executives whose departments use
body-worn cameras, there is an overall perception that the cameras provide a useful tool for law enforcement,”
and that “the perceived benefits that body-worn cameras offer—capturing a video recording of critical incidents
and encounters with the public, strengthening police accountability, and providing a valuable new type of
evidence—largely outweigh the potential drawbacks”); John Ortiz Smykla, et al., Police Body-Worn Cameras:
Perceptions of Law Enforcement Leadership, 41 A m. J. of Crim. Just. 424, 434 (2016) (finding that half of the
command police staff surveyed supported the use of body cameras); Taylor Mirfendereski, More Cincinnati Area
Police Want Body Cameras, But Logistics Holding Up the Process, WCPO Cincinnati (Jul. 30, 2015), http://www.
wcpo.com/news/insider/more-cincinnati-area-police-want-body-cameras-but-logistics-holding-up-the-process;
Corky Siemaszko, Body Cameras Win Converts Among Police Officers on the Beat, NBC News (May 8, 2016),
http://www.nbcnews.com/news/crime-courts/body-cameras-win-converts-among-police-officers-beat-n566311.
But see Jan Ransom, 100 Boston Police Officers to Wear Body Cameras, Bos. Globe (Aug. 16, 2016), https://www.
bostonglobe.com/metro/2016/08/16/boston-police-randomly-assign-body-cameras/oHwxC8DD391lpjBuNCnr0L/
story.html (describing that no Boston police officers volunteered to participate in body worn camera pilot
program).

58.

Carrie Dann & Andrew Rafferty, Obama Requests $263 Million for Police Body Cameras, Training, NBC News
(Dec. 1, 2014), http://www.nbcnews.com/politics/first-read/obama-requests-263-million-police-body-camerastraining-n259161.

59.

YouGov Survey, YouGov (Apr. 27-29, 2015), http://cdn.yougov.com/cumulus_uploads/document/rcrwgep1rx/tabs_
OPI_police_body_cams_20150429.pdf (finding that 88 percent of Americans support proposals to make police
officers wear body cameras).

60.

Id.

American Civil Liberties Union of Massachusetts
Samuelson Law, Technology & Public Policy Clinic, UC Berkeley, School of Law

21

No Tape, No Testimony: How Courts Can Ensure the Responsible Use of Body Cameras

61.

See, e.g., Roy L. Austin, Jr., Response to Your Petition on the Use of Body-Worn Cameras, The White House,
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