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Discovery: In general this name can be given to 
everything that is newly found in the Arts and the 
Sciences; however, it is scarcely applied, and ought 
not to be applied, except to that which is not only 
new, but also curious, useful, and difficult to find, 
and which, consequently has a certain degree of 
importance. The less important discoveries are 
simply called inventions.
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Progress of Science and useful Arts, by 
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Inventors the exclusive Right to their 
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• Do not consider the meaning in 1787 of “discoveries” at all, 
much less from the French frame of reference. Its modern 
meaning of “uncovering” is presumed.

• Do not note that 50 years later in 1836, the Senate overlooked 
that meaning and the legislative history from then to 1952 
exclusively and erroneously substitutes the modern meaning.

• Do not ask whether, at most, Congress could exercise its 
Constitutional power within the scope of the original meaning 
of “discoveries” and whether it was correct for the Supreme 
Court to constrain the law to the scope of the granted power.



• On Nielsen v. Harford, do not consider a valid alternate 
reading:  the court said that the inventor must have known the 
law of nature that applying heated air is superior for furnaces, 
but knowing that, invented a specific machine to provide it, 
and such an addition beyond mere knowledge of the natural 
principle was essential for patent eligibility because it 
transformed the subject of the patent into a “discovery”.  From 
this standpoint, the Mayo court did not misinterpret Nielsen.
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