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(111 U. 8. 42) X
UNITED STATES o. SUTTON and another,

(March, 17, 1884.)

In Error to the Circuit Court of the United States for the Western District
of North Carolina.

8ol. Gen. Phillips, for the United States.

No brief for defendants in error.
- Woops, J. This case was argued at the same time with the foregoing case,
and the same questions were presented by the record. As the judgment of
the court below in that case was in favor of the defendants, it follows that it
must be affirmed, and it is so ordered.

(111 U. 8. 120)
GARRETSON o. CLARK and others.

(March 24, 1884.)

PATENTS—IMPROVEMENT ON EXISTING APPARATUS—DAMAGES POB INFRINGEMENXT.
Damages cannot be recovered on account of the infringement of a patent for a
mere improvement, unless the patentee distinguishes by his proofs the profits
arising out of his improvement from those ascribable to the deviceimproved upon.

Appeal from the Circuit Court of the United States for the Northern Dis-
trict of New Yorl. '

Jas. A. Allen, for appellant.

I7. B. Cogswell, for appellee.

¥1ELD, J. In this case the court below sustained the plaintiff’s patents,
adjudged that the defendants were infringers, and directed a reference to a
master, to ascertain and report the profits and gains made by the defendants.
Tke master reported that no proof was presented to him that they had made
any profit, orsthat the plaintiffs had suffered any damages. The court sus-
tained the report, and the decree allowed the plaintiffs only nominal damages.
From this decree the appeal is taken. Garretson v. Clark, 15 Blatehf. 70.

The patent was for an improvement in the construction of mop-heads,
which may be described, with sufficient accuracy, as an improvement in
the method of moving and securing in place the movable jam or clamp of
a mop-head. With the exception of this mode of clamping, mop-heads
like the plaintiff’s had been in use time out of mind. Before the master,
the plaintiff proved the cost of his mop-heads, and the price at which they
were sold, and claimed the right to recover the difference as his damages.
This rule was rejected; and, no other evidence of damages being offered, the
master reported as stated. When a patent is for an improvement, and not for
an entirely new machine or contrivance, the patentee must show in what par-
ticulars his improvement has added to the usefulness of the machine or con-
trivance, He must separate its results distinctly from those of the other
parts, so that the benefits derived from it may be distinctly seen and appre-
ciated. The rule on this head is aptly stated by Mr. Justice BLATCHFORD in
the court below: “The patentee,” he says, “must in every case give evidence
tending to separate or apportion the defendant’s profits and the patentee’s
damages between the patented feature and the unpatented features, and such
evidence must be reliable and tangible, and not conjectural or speculative;
or he must show, by equally reliable and satisfactory evidence, that the prof-
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its and damages are to be calculated on the whole machine, for the reason
that the entire value of the whole machine, as a marketable article, is prop-
erly and legally attributable to the patented feature.” The plaintiff complied
with neither part of this rule. He produced no evidence to apportion the
profits or damages between the improvement constituting the patented feat-

nure and the other features of the mop, His evidence went only to show the

Rcost of the whole mop, and the price at which it was sold. And, of course,

* it could not be pretended that the entire value®of the mop-head was attribu-
table to the feature patented. So the whole case ended, the rule was not fol-
lowed, and the decree is therefore affirmed.

(110 U. 8. 518)
HuRTADO 9. PEOPLE OF THE STATE OF CALIFORNIA.}

In Error to the Supreme Court of California.

*HARLAN, J., dissenting. The plaintiff in error, Joseph Hurtado, now un-
der sentence of death pronounced in one of the courts of California, brings
this writ of error upon the ground that the proceedings against him are in
violation of the constitution of the United States. The crime charged, and of
o Which he was found guilty, is murder. The prosecution against him is not
@based upon any presentment or indictment of a grand jury, but upon an in-
* formation filed *by the district attorney of the county in which the crime was

alleged to have been committed. His contention is that an information for a
capital offense is forbidden by that clause of the fourteenth amendment of the
constitution of the United States which declares that no state shall “deprive
any person of life, liberty, or property without due process of law.” As I
cannot agree that the state may, consistently, with due process of law require
a person to answer for a capital offense, except upon the presentment or in-
dictment of a grand jury, and as human life is involved in the judgment ren-
dered here, I do not feel at liberty to withhold a statement of the reasons for
my dissent from the opinion of the court.

The phrase “due process of law” is not new in the constitutional history
of this country or of England. It antedates the establishment of our insti-
tutions. Those who had been driven from the mother country by oppression
and persecution brought with them, as their inheritance, which no govern-
ment could rightfully impair or destroy, certain guaranties of the rights of
life, liberty, and property which had long been deemed fundamental in Anglo-
Saxon institutions. In the congress of the colonies, held in New York in
1765, it was declared that the colonists were entitled to all the essential rights,
liberties, privileges, and immunities confirmed by Magna Charta to the sub-
jects of Great Britain. IIutch. Hist. Mas. Bay, Appendix F. “It was under
the consciousness,” says SToORY, “of the full possession of the rights, liber-
ties, and immunities of British subjects that the colonists, in almost all the
early legislation of their respective assemblies, insisted upon a declaratory act,
acknowledging and confirming them.” 1 Story, Const. § 165. In his speech
in the house of lords, on the doctrine of taxation without representation, Lord
CiaTHAM mainfained that the inhabitants of the colonies were entitled to all
the rights and the peculiar privileges of Englishmen; that they were equally
bound by the laws, and equally entitled to participate in the constitution of

oEngland. On the fourteenth of October, 1774, the delegates from the several
Scolonies and plantations, in congress assembled, made a formal declaration of
s the rights to which their people were entitled, by the immutable laws*of
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VFor majority opinion, see anle, 111,




