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I. EXECUTIVE SUMMARY

1. The United States of America has a well-developed legal and regulatory framework
governing the quality and provision of water at both the federal and state level. Despite
these measures, disadvantaged communities in California, particularly communities of
color, disproportionately bear the health and financial impacts of precarious or inadequate
access to safe water. Many marginalized communities in the state are exposed to unsafe
drinking water, struggle with inadequate infrastructure, face affordability challenges, lack
access to meaningful participation in decision-making, and confront threats to their
traditional and ceremonial practices.

Rural Communities

2. Many rural communities in agricultural regions are exposed to unsafe levels of
contaminants in their water. In California, two primary agricultural regions are
experiencing a documented crisis of nitrate contamination in ground water resulting from
intensive agricultural practices. Many rural communities in these regions are comprised
of a majority Latino population. Given the dependence on ground water in these regions,
many residents are continually exposed to nitrates and other contaminants, such as
arsenic, which are known to cause serious health impacts.

3. Many of the same communities that are exposed to contaminants rely on water
infrastructure that has been neglected for decades and therefore cannot adequately
address these contamination issues. As a result, many residents in these regions pay twice
for basic water services: once for the contaminated water that flows from their taps and a
second time for bottled water that is safe for drinking and cooking. When communities
pursue infrastructure improvement projects, they often face complex application
processes, which require technical expertise. Even when funding is secured, many small,
rural communities often cannot pay the water rates necessary to operate and maintain
upgraded water systems and are forced to shut them down and return to the regular use of
contaminated water.

Tribal Communities

4. Native American communities also face water contamination and inadequate access to
water, which engenders additional impacts on traditional and cultural practices. Some
communities face arsenic or other contamination of their drinking water, while others
simply lack access to a steady water supply. Other native communities risk losing access
to important ceremonial sites through proposed infrastructure projects. Water has a
special significance for indigenous groups and barriers to access it not only poses a threat
to health and livelihoods, but to the loss of traditional and cultural practices.

Urban Populations

5. Urban communities also face challenges related to water quality and accessibility. Many
communities rely on water that is contaminated by industrial waste, resulting in water



that either poses a threat to health or is undrinkable due to its foul smell and
discoloration. In many towns and cities, homeless persons lack access to clean water for
drinking and basic hygiene, a problem exacerbated by local policies which restrict access
to public restrooms and drinking fountains in public areas. Public schools in some
impoverished rural and urban areas do not provide access to clean water for students
through drinking fountains and instead use limited resources to purchase safe drinking
water for children.

Public Participation

6. The convoluted nature of water governance structures in California creates barriers to
meaningful public participation. Even when residents can identify the relevant governing
body, the related decision-making processes can be inaccessible, especially for people
from disadvantaged communities. Language barriers and a lack of interpretation during
meetings and in written materials create significant challenges for non-English speaking
residents. In addition, important meetings are often held in distant locations and during
work hours, hindering participation by workers and low-income residents. Finally, the
technical language and knowledge used in relevant discussions serve to exclude the very
residents impacted by the policy decisions. Barriers to participation are particularly acute
for those tribal communities that are not recognized by the federal government and for
unincorporated communities, which lack a municipal government.

Recommendations

7. We call on the federal and state government to pursue the following measures to ensure
universal access to safe and affordable water for all Californians:

e Provide follow-up to the Special Rapporteur’s 2011 report to the Human Rights Council
on her mission to the United States and respond to the recommendations therein.

e Convene a national inter-agency consultation on drinking water with the aim of
developing comprehensive and effective responses to water challenges in the country.

o Identify research areas that need to be addressed and prioritize government funding to
address the most urgent challenges identified by that research agenda.

e Address water quality and quantity at both the source and point of use to ensure that
policies support the health and safety of the natural environment as well as consumers and
include measures to mitigate contamination by the agricultural sector and other industries.

e Develop programs and priorities within the national Climate Action Plan framework that
address the challenges of accessibility and affordability of marginalized communities,
indigenous peoples, low-income urban residents, and vulnerable populations.

e Improve engagement between the government and community members, particularly with
disadvantaged communities, to ensure their access to information, meaningful
participation, and timely access to funding and emergency assistance.

e Ensure decision-making processes are transparent in their consideration of the benefits and
risks of different policies and regulations, particularly on disadvantaged communities and
that proposed solutions do not create undue burdens on affected communities.



Il. LEGAL FRAMEWORK
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Over the last decade, the international community has focused its attention on the
importance of universal access to clean and affordable water, recognizing the human
right to water in a range of documents, including resolutions, declarations, general
comments and recommendations, and other standards.” The United Nations General
Assembly and the Human Rights Council have both recognized the human right to water
and sanitation and acknowledged that access clean drinking water and sanitation are
essential to the realization of all human rights.? With this important right in mind, the
Human Rights Council appointed a Special Rapporteur on the human right to safe
drinking water and sanitation (“Special Rapporteur”) and established a mandate to
examine crucial issues relating to the right to water with an “explicit focus on the most
disadvantaged and marginalized [communities].”

The human right to water falls under broader economic, social, and cultural rights found
in the Universal Declaration of Human Rights (UDHR) and the International Covenant
on Economic, Social and Cultural Rights (ICESCR).* The human right to water derives
from three core rights of the ICESCR: the right to an adequate standard of living, the right to
health, and the right to housing.> The Committee on Economic, Social and Cultural Rights
(CESCR), in its general comment on the topic, outlines that states should make water
available, accessible, affordable, acceptable and of good quality for everyone, and to take
necessary steps to ensure access to water.® While the United States of American (United
States) has not ratified the ICESCR, it supported the recognition of the right to water by the
General Assembly and Human Rights Council.’

In addition, the human right to water is interpreted to fall under the economic, social, and
cultural rights enumerated in other treaties including the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW), the Convention on the Rights of the
Child (CRC), and the Convention on the Rights of Persons with Disabilities (CRPD).?
Although the United States has not ratified these treaties, by signing them the United States is
obligated to “refrain from acts that would defeat the object and purpose of th[o]se treaties.”

While the United States is not bound by the ICESCR, its legal obligations under the
International Covenant for the Elimination of All Forms of Racial Discrimination (ICERD)
and the International Covenant on Civil and Political Rights (ICCPR) require it to ensure
nondiscrimination.’® Nondiscrimination is a core principle underlying international human
rights and is outlined as an independent right in the ICCPR.* The ICERD requires the United
States, as a ratifying party, “to prohibit and to eliminate racial discrimination in all its forms
and to guarantee the right of everyone, without distinction as to race, colour, or national or
ethnic origin, to equality before the law” with respect to, inter alia, social, economic, and
cultural rights.*? Both direct and indirect discrimination are prohibited by international law,
encompassing express discrimination based on a particular trait as well as the disparate
impact and discriminatory effect that a facially neutral law or policy can have.**

More specifically, ICERD expressly enumerates several economic, social, and cultural rights,
such as the right to housing and the right to public health, although the list of rights in the



13.

14.

15.

16.

convention is not all-inclusive. The CESCR has recognized the human right to water by
interpreting it to fall under specific rights which mirror those detailed in ICERD, such as an
adequate standard of living, health, and housing.™

More broadly, the UDHR states that every member of society is entitled to the realization
of social and cultural rights, as they are indispensable for the dignity and the free
development of a person’s identity.® Native Americans possess broader cultural rights as
they pertain to water due to the unique relationship with traditional lands and the natural
resources.”’” The United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP) affirms that indigenous peoples have the right to the lands and resources
which they have traditionally owned or used and “the right to maintain and strengthen
their distinctive spiritual relationship with their traditionally owned or otherwise occupied
and used lands, territories, waters and coastal seas.”®

While the United States, governed by the ICCPR and the ICERD, has made efforts to
ameliorate discrimination, for many Californians the lack of access to water is still strongly
linked to race and membership in disadvantaged communities.™

The United States’ obligation to ensure its citizens the right to participate in decision-making
is well established in the ICCPR.?° Article 25 of the ICCPR provides, “Every citizen shall
have the right and the opportunity ... to take part in the conduct of public affairs, directly or
through freely chosen representatives.”21 This article has been interpreted as “the right of
individuals to participate in those processes which constitute the conduct of public
affairs.”?? Political participation must also be free from “unreasonable restrictions,”
which may be considered distinct from discriminatory limitations on participation.?®

Under the ICCPR, the United States must ensure that its citizens are able to take part in
public affairs, either directly or through freely chosen representatives.?* Direct participation
includes participating in a legislative body, holding executive office, or deciding public issues
through an electoral process.?® The public also has the right to participate in popular
assemblies on local issues or in “bodies established to represent citizens in consultation with
government.”26 This may be interpreted as an individual’s right to participate in public
comment and attend government meetings, to participate through public debate, dialogue
with one’s representatives, or by organizing with other citizens.”” The right to indirect
political participation involves an individual’s exercise of political power through “freely
chosen repre:sentatives.”28 Accountability is an important component of indirect
participation.?® All economic, social, and cultural rights, including the right to clean water
and sanitation, “require guarantees of personal security, freedom of expression and
representative government, [which are] ensured by the principles of accountability and
par‘[icipation.”30



111. U.S. COMPLIANCE WITH ITS INTERNATIONAL HUMAN RIGHTS OBLIGATIONS
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Contrary to international legal obligations, current water policies in California disparately
impact marginalized populations, including, racial and ethnic minorities, the poor, indigenous
groups, the elderly, children, and people with disabilities.** While most Californians enjoy
access to clean water, those who do not are disproportionately low-income people of color.
For instance, many agricultural areas, with majority populations consisting of racial and
ethnic minorities, face concentrations of nitrates and other harmful pollutants above legal
limits.3* In fact, racial minorities and renters in these small communities are more likely to be
exposed to contaminated water, compared to White residents and homeowners.** Moreover,
twelve to thirteen percent of indigenous people lack access to safe drinking water and/or
wastewater disposal compared to less than one percent of non-natives.** As discussed below,
people of color and disadvantaged communities face inequity regarding their access to safe,
affordable water in the state.

Water Quality and Safety
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Groundwater is “vital” to California.>® Depending on drought conditions, California relies on
groundwater for 33 to 50 percent of its water supply.* This rate is even higher in agricultural
communities like the San Joaquin and Salinas Valleys, where 97 percent of residents rely on
groundwater.*” Despite the importance of groundwater as a water resource, “[n]itrate is one
of California’s most widespread groundwater contaminants,” which often results from
intensive agricultural practices.®® For instance, water systems serving 57 percent of the
population in the San Joaquin and Salinas Valleys have exceeded nitrate standards at least
once between 2006 and 2010.*° And, as noted by the Special Rapporteur, in Tulare
County, CA—Ilocated in the San Joaquin Valley—40 percent of wells have nitrate levels
exceeding the legal limit.** In addition to nitrates, low-income agricultural communities
are plagued with contaminated water containing arsenic, pesticides, and disinfectant
byproducts.** These contaminants can have harmful health effects. Infants are at risk of
death, and adults can also suffer serious harm linked to nitrate contamination including,
cancer, gastroenteritis, impairments to the digestive tract, and nervous system
disabilities.* Nitrate contamination has also been linked to miscarriage, stillbirth,
premature birth, and impaired growth in utero leading to disabilities.**

Urban communities face similar water quality issues due to the impact of industrial waste.
The city of Maywood, CA, located in Los Angeles, County, exemplifies this problem.
Maywood is a predominately Latino community with water contaminated by high levels of
lead, mercury, manganese, and trace amounts of diethylhexyl phthalate, a severely toxic
byproduct of industrial waste.** As a result of high levels of manganese, Maywood
residents are forced to pay for undrinkable, discolored water that smells and tastes fou
Nevertheless, the government and the water companies have not taken any action to
remedy the extremely poor quality of Maywood’s drinking water. *

45
l.

Native Americans, in particular, face acute challenges in accessing quality water. When
barriers such as dams are constructed in tribal regions, tribes are left with the remnants of
construction.*” For example, the Klamath Project causes irrigation diversions, which



threaten infection of salmon smolts by parasites and other disease epidemics due to
insufficient water flows.*® As a result, tribal communities lack access to water and battle
with water contaminated with high levels of arsenic or bacteria.*

Affordability Challenges for Low-Income Individuals and Communities
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Poverty and a lack of resources exacerbate communities’ lack of access to clean water in two
important ways. First, low-income communities can face paying a disproportionate amount
of their household income for basic water necessities. For example, in small rural
communities like Seville in Tulare County, CA, contaminated groundwater results in
dependence on expensive alternative water sources, like bottled water.® As a result, some
impoverished residents pay upwards of 20 percent of their income for water utility fees,
bottled water and related transportation costs, whereas, “[i]n the United States, combined
water and sewer bills average only about 0.5 percent of household income.”* Additionally,
traveling to access clean water may more acutely impact the elderly and people with
disabilities within these communities.

Secondly, many low-income communities cannot afford to install or maintain expensive
water treatment infrastructure, or obtain the necessary funding to address water
contamination issues.>” Indigenous tribes that are not federally recognized™ face problems
qualifying for bond funding for infrastructure projects to provide clean water, or to connect to
nearby public water systems due to their status as unrecognized tribes.>* Other tribes find
themselves forced to pursue alternative sources, like drilling private wells, which are often
expensive and not feasible.” The Hopland Tribe, could not afford the cost of treating
contaminated surface water, and instead drilled its own wells, which produced water that
was contaminated with arsenic, iron, and manganese.*® As an alternative, the tribe
worked to build a water pipeline five miles away to the town of Hopland, but the
Hopland Public Utility District refused to connect the tribe’s pipeline to the town’s water
system.>” Presently, water is instead trucked in from Hopland at a high cost to the tribe.*®
Moreover, even federally recognized tribes face challenges due to the lack of funding
dedicated to existing state and federal programs for tribal water systems.™

The struggles of predominately Latino rural communities illustrate other issues of
affordability. In Watsonville, in the Salinas Valley, 21 to 29 percent of residents live
below the poverty level, compared to California’s overall poverty rate of 15.3 percent.®
Watsonville is currently considering installing a $26 million treatment system to remove
the carcinogen chromium 6 (also known as hexavalent chromium) from its water.®* The
treatment system would also cost $1.7 million in annual operating costs, which would
result in a 78 percent increase to consumers’ water bills.® Lanare, a farmworker
community in the San Joaquin Valley, was able to secure $1.3 million in government
funding for an arsenic treatment facility. However, the small community could not pay
utility rates necessary to cover the operating and maintenance cost of the new facility and
it was forced to close down.® As a result, residents were left with a $100,000 debt and
returned to consuming water containing arsenic at two to three times the legal limit while
the treatment facility sits unused.®*



Barriers to Access to Water for Marginalized Groups
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In addition to the struggles that poor and rural communities must face in regards to water
quality and affordability, other vulnerable groups struggle to access water. Specifically
the homeless and public school students.

Homeless people are dramatically affected by the inaccessibility of water. It is important
to note that people of color are disproportionately represented in the homeless population
as compared to the demographics of many major cities where they reside.®® The Special
Rapporteur noted a trend in local policy in the state to close public restrooms or restrict
the hours that they are open and cap drinking fountains in garks results in limiting the
ability of homeless people to access water and sanitation.®® As a result, homeless people
are either left without access to water or are forced to use unsafe sources, such as river
water, which can cause diarrhea and other health impacts.®” This is especially difficult for
homeless persons with disabilities because the limited sources of potable water may be
located miles away from the encampment where they reside.®

Limited or no access to clean and safe water in public schools through drinking fountains
impacts California students.®® In some California schools, drinking fountains have been
removed, tapped, or their water supply turned off in order to ensure that students do not
drink water contaminated with nitrates or other contaminants.” Some schools are forced
to buy bottled water in order to meet their legal requirements to provide drinking water to
students,” diverting limited resources from educational programs.

Social and Cultural Rights of Indigenous People
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Despite well-established recognition under international law, the traditional practices and
cultural heritage of indigenous peoples remain affected by environmental changes.” It
leads to the loss of culturally significant plants and animals through habitat conversion,
changed hydrology and water chemistry, and barriers to passage, such as dams.”

The construction and operation of dams impact the flow and level of water in lakes and
rivers and disrupt traditional practices, such as fishing.”* Dams like the Shasta Dam and
the Klamath Dam have forced tribes to change traditions surrounding fishing as current
water levels prevent salmon from passing upstream.’ For instance, the Trinity River
Restoration Program was aimed to protect tribes’ cultural practices, but legislation has
been passed to allow agencies, such as the Central Valley Project’s Trinity River
Division, to build dams.™

A proposal to raise the level of the Shasta Dam, which devastated the Winnemem Wintu
tribe when it was built in the 1940s, would flood dozens of tribe’s sacred sites.”’ The
increased water level would provide water to farmers at the cost of the tribe’s sacred
traditions. The inaccessibility of water for use in religious ceremonies already threatens
the cultural rights of tribes.”® The Winnemem Wintu tribe faces disruptions of cultural
practices due to harassment and intrusion by fishermen and boats on traditional sites on
Shasta Lake.” For example, the puberty ceremony for the young woman who will be the



tribe’s next leader was postponed due to nearby recreational activities in order to avoid
the indignity of holding the ceremony without privacy.®

Systemic Barriers to Political Participation
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The United States is obligated to ensure access to political participation for all of its
residents.®* With regard to the planning and provision of safe drinking water, the United
States must ensure that its individual citizens “participate in those processes which
constitute the conduct of public affairs.”® In addition, this political participation must be
free from “unreasonable restrictions.”®

Various groups lack the ability to participate in local public affairs, such as water
accessibility and safety decisions, solely because of the type of governance structure, or
lack thereof, in place in their communities.

Unincorporated communities are settlements without any municipal government that are
only governed by their respective county. A single municipality may surround an
unincorporated community, but the residents of these “island” communities are not
considered residents of the surrounding municipality. Given this governance structure,
residents of unincorporated communities do not have a political voice in these nearby
cities, even when the municipalities may directly manage the public works, zoning, or
community policing where they live.®*

While over one million Californians reside in unincorporated areas, 300,000 reside in
disadvantaged unincorporated communities in the San Joaquin Valley alone.* One of the
greatest challenges facing these unincorporated communities in the San Joaquin Valley is
invisibility: they are unrecognized “as distinct neighborhoods by the U.S. Census or
county planning agencies. As a result, their needs are often unaccounted for, they are not
acknowledged in planning processes, and they cannot compete for infrastructure
investments on a level playing field.” % A mapping project focused on the San Joaquin
Valley revealed the existence of 525 unincorporated communities, but over 70 percent of
these communities were unaccounted for in the 2000 Census, leaving these mainly low-
income communities®” “largely invisible to the larger public and policymakers.”® For the
purposes of this report, unincorporated communities refer to these typically small, under-
served, and greatly disadvantaged settlements in California.®

Missing a level of governance that neighboring municipalities enjoy, many
unincorporated communities in the San Joaquin Valley do not have the institutional
knowledge or capacity to seek funding and support from their respective, often resource-
poor counties.®® In comparison to the larger municipalities and cities surrounding them,
unincorporated communities are often unable to harness the political power necessary to
ensure that county resources are allocated to their infrastructure needs, such as the
replacement of water treatment systems. In fact, in some instances, the county has tried to
“starve out” unincorporated communities b%/ intentionally withholding essential
infrastructure services and public support.’



35. Many unincorporated communities have some form of governance to facilitate the
provision of water services, usually in the form of a special district. Special districts in
California are a specialized type of local government formed by a community to normally
perform a single function, like providing water services or fire protection.®? This limited
governance system does not always give the residents a political voice because the
governing boards for some of these districts are solely elected by the landowners of
properties within the special districts.*® In some irrigation districts, only landowners may
vote even if they do not reside in these districts.”* Most of these districts are located in
agricultural areas®™ experiencing nitrate contamination and are primarily made up of low-
income, Latino residents who are renters.*® In some irrigation districts, renters,
regardless of the proportion of the population they represent, are unable to vote for the
district board that governs their water system. As a result, those most likely to face water
contamination issues have no political voice.”” These same landowners, who may not
reside in the district, may not be persuaded to invest resources in the purchase,
installation, and upkeep of expensive filtration systems and infrastructure.®®

Linquistic, Technical and Geographic Barriers to Participation and Access to Information

36. Even where an open governance system exists in which members of a community have
access to the political process, there are many barriers to meaningful political
participation for many members of marginalized communities.

37. While California has more than 12 million non-English speakers, most public meetings
on water policy are advertised and conducted in English, with limited translation or
interpretation.” In addition, notifications of hearings, water quality reports, and
applications for state water funding programs are oftentimes only in English, even when
the vast majority of residents are primarily Spanish-speaking.’® This creates a barrier to
participation in decision-making regarding water governance and has a discriminatory
impact on large sectors of the communities who may lack an understanding of
government proceedings and informational materials.

38. Inaccessibility to relevant bodies within the water governance system is another barrier to
political participation. The complex regulatory structure that governs water use in
California may also interfere with genuine political participation due to the inaccessible
nature of the structure. California has eight state agencies and over one thousand regional
and local agencies that monitor and protect groundwater.'* This regulatory web prevents
people from effectively engaging with relevant agencies and obstructs efforts at
accountability.

39. Information about hearings, funding applications, water quality reports, and other notices
should be made available to the public in multiple, accessible forms. The use of modern
technology to digitize documents, advertise meetings, and distribute agendas is important
but can also be a barrier for low-income communities that may not have ready access to
computers, the Internet, or the software necessary to access such documents.’® Multiple
points of access are necessary to facilitate participation, especially since community



members may not be informed when new public hearing notices, reports, and other
documents are posted online.

40. Even when the public can access such materials, they language used may make the
content incomprehensible. Overly technical jargon makes information difficult for
average community members to understand and prevents their access to relevant
information. Such language can also cause frustration for community members who want
to participate in decision-making processes regarding water but do not understand the
content of reports. This can be especially cumbersome for communities seeking funding
and emergency assistance when the applications, instructions, and criteria are not easily
comprehensible. Although efforts have been made by some state agencies, such as the
California Environmental Protection Agency, to make information more accessible to the
general public,'® more must be done to ensure that every citizen has the opportunity to
meaningfully participate in public affairs. Truly accessible information should be in a
format that most people can access without specialized equipment or training.

41. Finally, geography is a barrier because public meetings related to important water issues
may be held hundreds of miles away at the state capital or in other major cities.'*
Because many hearings take place during business hours, low-income individuals cannot
afford to take a day off work and spend limited resources to travel long distances to
attend and offer testimony at hearings.'® This results in many rural residents in particular
being the greatest distance from decision-making fora, even though they may be
disproportionately burdened with many of the water quality and access issues in
California.

IV. CONCLUSION AND RECOMMENDATIONS

The water challenges in California, particularly those facing communities of color, are
many and complex. However, the tools and resources necessary to address these
challenges are available and poised to be implemented. We call on the federal and state
government to pursue the following measures to ensure universal access to safe and
affordable water for all Californians:

e Provide follow-up to the Special Rapporteur’s 2011 report to the Human Rights Council
on her mission to the United States and respond to the recommendations outlined in the
report.

e Convene a national inter-agency consultation on drinking water with the aim of
developing comprehensive and effective responses to water challenges in the country.

o ldentify research areas that need to be addressed, such as the effects of contaminants,
conflicts of laws and gaps in policies, and affordability, and prioritize government funding
to address the most urgent challenges identified by that research agenda.

e Address water quality and quantity at both the source and point of use to ensure that
policies support the health and safety of the natural environment as well as consumers and
include measures to mitigate contamination by the agricultural sector and other industries.
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e Develop programs and priorities within the national Climate Action Plan framework that
address the challenges of accessibility and affordability of marginalized communities,
indigenous peoples, low-income urban residents, and vulnerable populations.

e Improve engagement between the government and community members, particularly with
disadvantaged communities, to ensure their access to audience-appropriate information,
meaningful participation in decision-making, and timely access to funding for
infrastructure improvements and emergency assistance along with any needed technical
assistance.

e Ensure decision-making processes are transparent in their consideration of the benefits and
risks of different policies and regulations, in particular the scale and severity of potentially
adverse consequences, including unintended repercussions, particularly on disadvantaged
communities and that proposed solutions do not create undue burdens on affected
communities and negatively affect their ability to fulfill other basic needs.

e Identify and address gaps in data needed to accurately assess barriers to accessing clean
water and affordable water and the potential impacts of policies and projects on
marginalized urban, peri-urban, and rural communities.
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