USCA Case #15-3054  Document #1572990 Filed: 09/14/2015 Page 1 of 70

15-

IN THE

United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA

IN RE ZULMA NATAZHA CHACIN DE HENRIQUEZ, NADIEZHDA
NATAZHA HENRIQUEZ CHACIN, éNt[_)t_BELA HENRIQUEZ CHACIN
ettuoners

ON PETITION FOR WRIT OF MANDAMUS TO THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COMBIA

PETITION FOR WRIT OF MANDAMUS

LEO P.CUNNINGHAM ROXANNA ALTHOLZ

WILSON SONSINI GOODRICH& INTERNATIONAL HUMAN RIGHTS
ROSATI LAw CLINIC
PROFESSIONALCORPORATION UNIVERSITY OF CALIFORNIA

650 Page Mill Road BERKELEY SCHOOL OFLAW

Palo Alto, California 94304 489 Simon Hall

Tel: (650) 493-9300 Berkeley, California 94720-7200

Tel: (510) 643-8781

Counsel for Petitioners Zulma Natazha Chacin derfdeiez, Nadiezhda Natazha
Henriquez Chacin, and Bela Henriquez Chacin



USCA Case #15-3054  Document #1572990 Filed: 09/14/2015 Page 2 of 70

TABLE OF CONTENTS

Page
STATEMENT OF THE RELIEF SOUGHT ...cvevete e eveeteeeee e eeees e eveenes s 1
ISSUES PRESENTED.......cvuveeeeveeeesse s s eseessesseeseessesseesesseessessessesssesseesee 1
INTRODUGCTION ..oeteeeeeeeeeeeeeeeee e s eeeesseee s seeseee s eeeesees e s esees e esseeseesseees 2
STATEMENT OF FACTS wooveeeeeeeeeteeeeeeeeeeeeeseeeseeseeeseseeseeesesseesee s esessen. 7
. DEFENDANT’S ADMITTED ROLE WAS TO PROVIDE

“PROTECTION” FOR THE CONSPIRACY ....vovvoremmmeeseeereeserseeeressens 7

I MR. HENRIQUEZ WAS DISAPPEARED WHEN ATTEMPTING
TO THWART THE CONSPIRACY FOR WHICH DEFENDANT
ADMITTED PROVIDING PROTECTION ....ccoviiiiiiiiicmmeeeeeeeeei e 8

[ll.  DEFENDANT WAS CONVICTED OF DISAPPEARING MR.
HENRIQUEZ IN COLOMBIA BECAUSE MR. HENRIQUEZ WAS

ACTING TO THWART THE CONSPIRACY ...cooriiiiiiiieeee e 9
PROCEDURAL HISTORY ... 11
APPELLATE JURISDICTION AND STANDARD OF REVIEW........ccc......... 16
ARGUMENT e e e e e 17

l. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
BECAUSE MR. HENRIQUEZ'S DEATH WAS A DIRECT AND
PROXIMATE RESULT OF THE DEFENDANT’'S CONSPIRACY ..... 17

. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
BECAUSE THE DISTRICT COURT ERRED IN LIMITING ITS
CONSIDERATION TO ONLY FACTS ADMITTED BY
DEFENDANT .ot 20

. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
BECAUSE THE DISTRICT COURT MISCONSTRUED
DEFENDANT'S ACKNOWLEDGED ROLE IN THE
CONSPIRARCY .t e e 25

IV. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
BECAUSE THE DISTRICT COURT MISINTERPRETED THE
LAW OF CAUSATION UNDER THE CVRA TO DENY

PETITIONERS THEIR STATUTORY RIGHTS.........oi e 26
CONCLUSION .. eeeeeeeeeeees 30
PETITIONERS ADDENDUM.......ouiiiiiiiiiiiiii et ADD

CERTIFICATE OF INTERESTED PARTIES

AND AMICI CURIAE ... oot ADD 1



USCA Case #15-3054  Document #1572990 Filed: 09/14/2015 Page 3 of 70

18 U.S.C. 8 3771ttt ADD 2

JUSTICE FOR VICTIMS OF TRAFFICKING ACT OF 2015, PUB
L. 114-22, TITLE 1, § 113(A), (C)(1), 129 STAT. 24041
2O K1) T OSSO ADD

H.R. REP. NO. 114-7 (2015).....cuuuuiiiiii i eeeeeee ADD 4

LETTER FROM JOHN KYL, U.S. SEN., TO ERIC H. HOLDER,
ATT'Y GEN. (JUNE 6, 2018, REPRINTED IN 157 CONG.
REC. S3607 (DAILY ED. JUNE 8, 2011) (STATEMENT OF
SEN. JOHN KYL) oottt e e ADD 5

FED. R.CRIM. P. L. e ADD



USCA Case #15-3054  Document #1572990 Filed: 09/14/2015 Page 4 of 70

TABLE OF AUTHORITIES

Page(s)
CASES
Crossroads Grassroots Policy Strategies v. FedctiEle Comm’n
788 F.3d 312 (D.C. Cir. 2015) .. .o 17.
DonneII v. F.AA
411 F.3d 267 (D.C. Cir. 2005).....cuuiie e 10.
In re Dean
527 F.3d 391 (5th Cir. 2008) ......uuiiieeiiieeeeecee e 23.
Inre McNuIt%
597 F.3d 344 (6th Cir. 2010) ...uuiieeiiiiieceee e 27, 2
In re Rendon-Galvis _
564 F.3d 170 (2d Cir. 20009........coiiieiiiieeemmme e e e 2B
In re Stewart
552 F.3d 1285 (11th Cir. 2008) .......couuiieece e 8.1
Paroline v. United States
134 S.Ct. 1720 (2014) .cuunnieeeee e 29
United States v. Atl. States Cast Iron Pipe, Co.
612 F. Supp. 2d 453 (D.N.J. 2009)......ccoiiiiiieie e 22
United States v. Booker
543 U.S. 200 (2005).....ccutiiiiiieiiiiiiiiieeeeie e e et e e e e e e e e eearenes 22
United States v. Crandon
173 F.3d 122 (3d Cir. 1999) ..eueniiiiieeeeee e 27.
United States v. Hunter
No. 2:07CR307DAK, 2008 WL 53125 (D. Utah Jan. &Q................... 18
United States v. Monzel
641 F.3d 528 (2011) .oovvuuieieiiiieiii s eeeeeie e a e e aaenes 17
United States v. Ruhin
558 F. Supp. 2d 411 (E.D.N.Y. 2008)........commmmeeeerrriiaeeeeeeeeiiiieeeeeeeeeannns 19
United States v. Sha,go
463 F. Supp. 2d 556 (E.D. Va. 20006) ......ccceeeeemieeeeeiiiiiiiie e, 27
United States v. Turnger
367 F. Supp. 2d 319 (E.D.N.Y. 2005) ........commmmeeeerrnieieeeeeeeiiiiieeeeeeeeeennns 19
STATUTES



USCA Case #15-3054  Document #1572990 Filed: 09/14/2015 Page 5 of 70

RS U RS T G = I 1 SO passim
Addendum at 2

28 U.S.C. 8 1B5L ..t e 1

Victims’ Rights and Restitution Act of 1990 (42 UCS 8 10607(C).....cevvvvvvvnnnennnnn. 5

RULES

Fed. R. Crim. P. L1(D)(12) oo s 22
Addendum at 6

Federal Rule of Appellate Procedure 21 ... 1

Federal Rule of Criminal Procedure 11(D) ...coooo oo 2

MISCELLANEOUS
H.R. Rep. NO. 114-7 (2015).....ueriiiimeeeeeseceeeineneiesre e e e e aeeeae s e s e e eeesnneees 21

Addendum at 4

Justice for Victims of Trafficking Act of 2015, Pub. 114-22, Title
1,8 113(a), (c)(1), 129 Stat. 240 (2015) .. e, 17
Addendum at 3

Letter from Jon Kyl, U.S. Sen., to Eric H. Holdér,, Att'y Gen.
June 6, 2011), reprinted in 15DK%. REC. S3607 (daily ed.
une 8, 2011) (statement of Sen. Jon Kyl).. ccuumumn...... 21



USCA Case #15-3054  Document #1572990 Filed: 09/14/2015 Page 6 of 70

STATEMENT OF THE RELIEF SOUGHT

Petitioners Zulma Natazha Chacin de Henriquez,dtada Natazha
Henriquez Chacin, and Bela Henriquez Chacin redsiiggietition this Court,
pursuant to the Crime Victims’ Rights Act, 18 U.S83771(d)(3), the All Writs
Act, 28 U.S.C. § 1651, and Federal Rule of AppelRtocedure 21, for a writ of
mandamus: (1) reversing the United States Dis@iaeirt for the District of
Columbia’s August 7, 2015 Order nited States v. Giraldo-Sernblo. 1:04-cr-
00114-RBW-1 (D.D.C.) that denied Petitioners tlséatutory status as crime
victims and the statutory rights conferred by #status; and (2) granting that

status and those rights.

ISSUE PRESENTED

Whether Petitioners are entitled to the statutaylyts assured crime

victims under the Crime Victims’ Rights Act, 18 UGS § 3771 (“CVRA").
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INTRODUCTION

Hernan Giraldo-Serna (“Mr. Giraldo-Serna” or theefBndant”) is a
criminal defendant who pleaded guilty to conspiiagnanufacture and
distribute cocaine in Colombia for eleven yearswaowledge that it would be
imported into the United States. Defendant is imgisentencing in the District
Court. Petitioners are the widow and two daughtétkilio Eustacio Henriquez
Santamaria (“Mr. Henriquez”). Defendant orderezlkiunapping and murder of
Mr. Henriguez in 2001. Defendant was convictedliat by a Colombian
criminal court and ordered incarcerated and torpafitution. Defendant was
extradited to the United States before any pahisotentence was satisfied.

No one disputes that Mr. Henriquez was a victinthefDefendant. At
issue is whether Mr. Henriquez was the victim tdderal offense. That turns on
whether his death was a direct and proximate restifte commission of
Defendant’s cocaine conspiracy. It was for attlé@es following reasons.

First, the abduction and killing of Mr. Henriquez ocadin the same
place and at the same time as the cocaine congpifd® conspiracy was

perpetrated over at least an eleven-year perioth 994 to 2005; and the killing
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occurred in 2001. Mr. Henriquez was abducted énrédgion of Colombia where
the Defendant, by his own admission, committedctivespiracy.

Secondthe abduction and killing were carried out byeaist some of the
same people Defendant explicitly admitted were @aspirators in his cocaine
conspiracy, including Walter Torres, Alvaro PadiRadondo, and Jairo Antonio
Musso-Torres.

Third, causing the abduction and killing was part andglaof Defendant’s
role in the conspiracy and furthered the conspisaglgjective of manufacturing
cocaine. Defendant admitted controlling areas wlgeca (cocaine’s precursor)
was grown and providing protection for the cocammanufacturing and
distribution conspiracy. Mr. Henriquez had foundeabn-profit organization
calledMadre Tierra(mother earth) that publicly opposed coca cultaratnd
encouraged local farmers not to grow the Defendamdta. Mr. Henriquez was
abducted and murdered by Defendant’s co-conspgatay after — and

immediately after — forminiyladre Tierra In fact, Mr. Henriquez was abducted

' A-44-47 at 11 1-7 (Statement of Fatisjted States v. Giraldo-Sernblo. 04-
CR-114-1, Dkt. No. 505 (D.D.C. Jan 29, 2009) (“Staént of Facts”)); A-137-
139, 163 (Statement of Charges for Expected Judgioehlernan Giraldo-Serna
(Mar. 20, 2007)); A-240, 254-256, 260, 272-274 (@otion of Hernan Giraldo-
Serna (Jan. 21, 2009)); A-279 (Declaration of Cdorseerra Urbina (Sept. 25,
2003)); A-303 (Declaration of Julio Nelson de lai€Barros (July 4, 2003)); A-
396 (Affidavit of Alberto Segundo Manjarres Chaiisig. 22, 2003)).

2 A-45-46 at 9 5-6¢f. A-136, A-233, A-278.
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from an anti-coca meeting he was conducting. Hiisi¢gx made good on a threat
of the Defendant that farmers in the region groesecor risk death.

In short, the death was a direct and proximateltre§the conspiracy
because the Defendant killed Mr. Henriquez to jptdtee object of the
conspiracy to which Defendant has pleaded guiltyat object included
manufacturing cocaine, and the production of ceamiessential prerequisite to
the manufacture of cocaine. Consequently, Mr. gz is a victim of a federal

offense, and Petitioners are entitled to all ofrights granted under the CVRA.

3 A-44-47 at 7 1-7; A-317 at | 8 (Declaration ofrda Natazha Chacin de
Henriquez (Oct. 23, 2009)); A-321 at | 7 (Declaratif Nadiezhda Natazha
Henriquez Chacin (Oct. 23, 2009)); A-325 at § 5c{B@ation of Bela Henriquez
(Oct. 30, 2009)); A-137-139, 153, 163, 179; A-2A279; A-303; A-8
(Government’s Motion for Pretrial Detentiddnited States v. Giraldo-Sernio.
1:04-cr-00114-RBW-1, Dkt. No. 124 (D.D.C. May 1908)); A-19
(Government’s Motion to Exclude Time Under the Sjye€rial Act and Declare
the Case CompleXJnited States v. Giraldo-Sernbo. 04-CR-114-1, Dkt. No.
139 (D.D.C. Jan. 29, 2009)).

* The rights afforded by the CVRA include: (1) thght to be reasonably
protected from the accused; (2) the right to reablm; accurate, and timely notice
of any public court proceeding, or any parole pealieg, involving the crime or of
any release or escape of the accused; (3) thenaihio be excluded from any such
public court proceeding, unless the court, afteeireng clear and convincing
evidence, determines that testimony by the victioul be materially altered if
the victim heard other testimony at that proceediaythe right to be reasonably
heard at any public proceeding in the district towolving release, plea,
sentencing, or any parole proceeding; (5) the restde right to confer with the
attorney for the Government in the case; (6) tgbtrio full and timely restitution
as provided in law; (7) the right to proceedingseffrom unreasonable delay; (8)
the right to be treated with fairness and with eesgor the victim’s dignity and

privacy; (9) the right to be informed in a timelyarmer of any plea bargain or
(continued...)
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In concluding that Mr. Henriquez was not a victihe District Court made
three key errors:

First, the District Court mistakenly believed it was styained in resolving
Petitioner’s motion to consider only facts Defertdaad admitted in pleading
guilty. The CVRA imposes no such limitation anchi@mplates the recognition
of victims long before a guilty plea or trial. TBestrict Court misapplied
language from restitution cases where fact-finduag constrained out of Sixth
Amendment concerns. There are no such concerasaiare Petitioners are not
seeking restitution. The District Court’s mistakepinched approach to fact-
finding resulted in key facts not being consider&tis approach was particularly
unfair to Petitioners because their fate was detesthbased on a plea process
from which they had been excluded and about winely tvere actively deceived.

Secondthe District Court failed to recognize that tloéerin the conspiracy
to which Defendant did admit involved the use atéand violence in providing

“protection” for other parts of the conspiracy. f@elant admitted to being a

(...continued from previous page)
deferred prosecution agreement; and (10) The taybé informed of the rights
under this section and the services describedcitnose503(c) of the Victims’
Rights and Restitution Act of 1990 (42 U.S.C. 8§AD@)) and provided contact
information for the Office of the Victims’ Rightsribudsman of the Department
of Justice. 18 U.S.C. § 3771(a) (attached as ADDtRe Addendum). Family
members of a deceased victim assume the deceasiedvICVRA rights. 18
U.S.C. 8 3771(e)(2)(B).
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paramilitary commander; he used armed troops umdezontrol to conduct his
role in that conspiracy. That role included pravgd“protection” against
impediments to the conspiracy’s objectives (marufag distribution, and
importation of cocaine) including through the u$éwundreds of armed troops for
security when massive amounts of cocaine were beadgd and performing
surveillance on law enforcement and rival drugficking groups. Defendant
further admitted to protecting the conspiracy’s ofanturing and shipping
operations from insurgent groups, criminals, angegoment drug control efforts.
All of what Defendant admitted as his role in tlemgpiracy reflects a willingness
to use force, violence, and the threat of force\aalknce as he did against Mr.
Henriquez.

Third, the District Court erroneously applied the lawdo&ct causation
under the CVRA. The District Court explicitly ackmnledged evidence reflecting
that at least one of the reasons for the killing Wa. Henriquez “was impeding
the objectives of the AUC to continue planting goghich . . . was not permitted
by [the defendant] who, in revenge and with malijc#gcided . . . to make
Henriquez . . . disappear . ...” A-434. Haviagognized that to be at least one
of the reasons Defendant killed Mr. Henriquez,District Court erred in
interpreting causation law to conclude that tos$gtilirect requirements under the

CVRA Petitioners also had to prove there was only motive for the killing.
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The direct cause requirement under the CVRA issndimited and the District
Court erred in concluding that it was.

By misconstruing the law to narrow its factual imgumisinterpreting the
facts it did consider, and misapplying the law afigation, the District Court
failed to recognize that Mr. Henriquez was a cnneéim. A writ of mandamus
should, therefore, award Petitioners the statugights to which they are

entitled.

STATEMENT OF FACTS

l. DEFENDANT’'S ADMITTED ROLE WAS TO PROVIDE
‘PROTECTION” FOR THE CONSPIRACY

Defendant was a leader in the Colombian narco4istrparamilitary
organization, known as thlutodefensa Unidas de ColomlffAUC”). A-9.
The Defendant admitted that he was the leadersabdivision of the AUC that
controlled areas on the North Coast of Colombialved in “the growing,
processing, manufacturing and transportation ohicac” A-44 at | 2.

Defendant’s group funded its operation throughitimgosition of so-called
“war taxes” on manufacturers and traffickers ofaine. Id. Defendant’s role in
the conspiracy was to provide “protection” againgtediments to drug
trafficking. A-44-48 at 11 1-7. Defendant ensutteat other traffickers worked
unmolested; he provided surveillance; and, mosbimantly, he controlled and

protected the areas where cocaine was manufacduacettafficked.ld. He did
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so using armed troops under his command. A-4Rdat And he himself carried
weapons in connection with the conspiraty. In addition, the DOJ represented
to the District Court, in his role providing “prat#on,” Defendant “require[d]
local farmers growing coca in the [Santa Martapatke primary ingredient for
cocaine, to sell their coca only to his organizatimdera penalty of death A-8

(emphasis added$ee alsA-19.

Il MR. HENRIQUEZ WAS DISAPPEARED WHEN ATTEMPTING
TO THWART THE CONSPIRACY FOR WHICH DEFENDANT
ADMITTED PROVIDING PROTECTION

In January of 2001, Mr. Henriquez formiiédre Tierra a non-profit
organization that publicly opposed coca cultivattonColombia’s northern coast
and encouraged local farmers not to grow the Defetisicoca. A-317 at | 8; A-
321 at  7; A-325 at 1 5. Mr. Henriquez offereinting on, and access to
government funding for, the use of substitute cisyash as cacao and fruit trees.
A-317 at 1 8; A-321 at 1 7.

On January 30, 2001, Mr. Henriguez traveled to l@zeda, a village in the
Middle Magdalena region, to give a lecture to fargrebout the eradication of
coca crops. A-137-139; A-279; A-303ccording to Carmelo Sierra Urbina, a
former AUC paramilitary under the Defendant’s comuhahree days prior to
Mr. Henriguez's forced abduction, the Defendant liadson, “El Grillo,”
personally threaten Mr. Henriquez to either “lethastown . . . [or] face the

consequences.” A-278ge alsdA-153, 179. Mr. Henriguez, nonetheless,
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remained in the area and continued his effort®nvincing local farmers to give
up growing the Defendant’s coca.

On February 4, 2001, Mr. Henriquez hostédaaire Tierrameeting to call
on local farmers to stop growing coca. A-137-1B88. At approximately 9:45
am, several of the Defendant’s subordinates bargedhe meeting and forced
Mr. Henriguez into a white pickup truck. A-24042856; A-137-139. Mr.
Henriquez was not seen alive again. A-318 at {f; R-321-322 at {1 8-9; A-
325.

After Mr. Henriquez'’s forced “disappearance,” thef@nhdant and his co-
conspirators took control of Mr. Henriquez's farndagrew coca on his land. A-
127. Mr. Henriquez’s body was not discovered uttober 11, 2007, after the
Defendant provided the location of his remains33%-333.

[Il.  DEFENDANT WAS CONVICTED OF DISAPPEARING MR.

HENRIQUEZ IN COLOMBIA BECAUSE MR. HENRIQUEZ WAS
ACTING TO THWART THE CONSPIRACY

On March 20, 2007, the Colombian Office of the Boogor General
instituted charges against the Defendant for coaspito commit a criminal act
and for aggravated forced disappearance of Mr. igaeae. A-137; A-274. That
investigation resulted in criminal charges agaibstendant in a Colombian

court.
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While the Prosecutor General posited multiple eslaheories as to why
Mr. Henriguez was murdered, the Colombian couerdened that there were
two reasons Defendant had Mr. Henriquez disappearedilled:
(1) Mr. Henriquez was impeding the objectives ef &UC to continue planting
coca, which Henriquez wished to see eradicatedderdo cultivate cacaband
(2) Mr. Henriquez had long-before been a membeargierilla group known as
M-19. A-260. The Colombian court based this figdon testimony by members
of the Defendant’s own paramilitary group that Befendant ordered to kill Mr.
Henriquez:

| think the reason why | am here is due to thepgpsarance of a
delegate of an NGO in Calabazo. In 2001 he arratgte district to
give a lecture to the farmers for the eradicatibocoza crops. He
gave his normal lecture. He had been in thatidigor 3 days and he
got a message from Commander HERNAN GIRALDO SERNA,
telling him he had to leave the town otherwise loeily have to face
the consequences, that he already knew what wag tmhappen to
him. The message was delivered to him directiHBYRNAN’s son,
also known as GRILLO. Three days went by and ba thent to Las
Tinajas. The gentleman kept on giving his lectusesMr. HERNAN
pulled out a commander in charge, commander WALWER was
up in the mountains and orders he gave him wegatizer their
people and make the gentleman of the NGO disappear.

A-279-281.

> As noted by the District of Columbia, Circuit Cbof Appeals, foreign
criminal convictions constituterima facieevidence of the facts underlying the
judgment. See Donnelly v. F.A.A11 F.3d 267, 270-71 (D.C. Cir. 2005).

10
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| do not know [the objective of Mr. Henriquez’s argzation] but the
BOSS had said that it was a co-op that was goirg teet up but | do
not know for what purpose, but he did not wantlkovait to be set
up.

A-396. The Colombian court similarly recognizeé ttonnection:
The testimony by the relatives of Henriquez Santéma consistent
with the above, as they reach the same conclusidimeademobilized
individuals, in that the former had to be disappdaat all costs since
he was impeding the objectives of the AUC to camgiplanting coca,
which Henriquez wished to see eradicated in owleulkivate cacao.
This was not permitted by Hernan Giraldo who, verege and with
malice decided, together with his right-hand maggnidas Acosta
Angel, aka Troilo, to make Henriqguez Santamariapgisar.
A-260. See alsA-175-183, 37; A-244; A-289.
The Colombian criminal court sentenced Defendamdoe than thirty-
eight years of imprisonment and ordered him toneayitution. A-274-276. No
part of the sentence was satisfied because Defendanextradited to the United

States. A-327.

PROCEDURAL HISTORY

Petitioners do not know the content of the originaictment or the first
Superseding Indictment returned against Defendacdlse they apparently
remain under seal and they do not appear in theeiebeet. On March 2, 2005,
Defendant was charged in a superseding indictmeghtoonspiracy to
manufacture and distribute cocaine with intenttpart into the United States,

aiding and abetting the conspiracy, and a forfeiallegation. A-1. On May 13,

11
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2008, the defendant was extradited from ColombthédUnited States. A-327.
The defendant appeared before Magistrate Judgekidsion May 15, 2008, and
entered a plea of not guilty. A-439 at May 15,200 he DOJ moved for
detention and Defendant was ordered detaithed.

On July 17, 2008, Petitioners’ counsel and coufsadther victims of
other extradited Colombians wrote DOJ asserting tights as victims. A-404.
Seven months later, DOJ responded and refusekbtoatedge Petitioners as a
victim. A-105.

On January 28, 2009, unbeknownst to PetitioneesCiburt granted a
sealed motion by DOJ to seal upcoming plea proogediA-440 at Dkt. No.
506°% On January 29, 2009, and again unbeknownst tidPers, Defendant
changed his plea from “not guilty” to “guilty.” 80. Defendant pleaded guilty
pursuant to a negotiated plea agreement to a odwanspiracy to manufacture
and distribute cocaine, with the intent or knowledgat the cocaine would be
imported into the United Statetd. This plea agreement was negotiated without
Petitioners’ input.

Subsequently, the Petitioners’ representatives gtdara second letter,

dated June 22, 2009 to DOJ, again asserting CV&§#gi A-335. The June 22,

® On May 27, 2010, a DOJ attorney told Petitionamesponse to their inquiry
as to why the docket was sealed that “| do not kmtnwy, or even if, the docket is
sealed.” A-417.

12
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20009, letter alleged additional facts about thingjlof Mr. Henriquez and the
Defendant’s role in the killing. In response tacerns Petitioners raised to DOJ
about possible activity occurring in the case wbil@J was considering its
position, on October 20, 2009, DOJ committed torigppPetitioners before there
was a guilty plea, stating:

| can tell you that any issues related to pos$l#a or sentencing

matters in this case will not move forward until ean discuss the

matter.
A-420. The Government did not inform Petitionef$he@ January plea at this
time. Petitioners received further assurancestiiegt would be included in
proceedings when the District Court’s staff infochteem of the following on
November 9, 2009:

Judge Walton recognizes his obligation to consyderr clients’

statements at the time of release, plea, sentemmirad any parole

proceeding. It is his practice to do so after &g provided a copy of

the written statement to both the government aadi#fendant, and

the parties have had a chance to file any objestiorthe Court’s

consideration of those materials. Or, in the adssny oral statement

that your clients wish to make, Judge Walton wothsider your

clients’ representations at any proceedings whempérties have an
opportunity to make oral representations in respons

SeeA-345-346.
At the time of each of these representations, aeknownst to

Petitioners, Defendant had already entered a gjessement filed with the District

13
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Court and changed his plea to guilty on Januar@09, in a sealed courtroom.
A-30.

After having initially refused to allow Petitionets file any Motion at all
asserting their entitlement to victims’ righiten April 26, 2010, the District Court
issued an order stating that “the United Stated shuswv cause by May 28, 2010,
why the Court should not recognize the movantd[isthas victims under the
[CVRA] and order the government to comply with givevisions of that Act.”
A-50. On May 25, 2010, unbeknownst to Petition#rs,Court sealed
Defendant’s case in its entirety effectively dekkiog the proceedings and
rendering it impossible for Petitioners to followwn any way. A-441.

Because DOJ appeared to have been stalling inndsmpto Petitioners’
second letter and then again in responding toi®&it's motion, on June 8, 2010
Petitioners sought a writ from this Court directthg District Court to undertake
and decide their Motion forthwith. A-67. On Jut® 2010 the Government
opposed Petitioners’ writ. A-104. Knowing full ivhat Defendant had
negotiated and entered a guilty plea and that Bé&erle of Criminal Procedure
11(b) requires that the change of plea proceedicgran “open court,” DOJ

nevertheless asserted that “there have not beeprangedings scheduled in the

! A-335; A-341; A-344; A-348; A-352; A-356; A-360;-B66; A-368.
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defendant’s criminal case to which the petitionexgn assuming they were
crime victims . . . would have participatory righitsA-105.

This Court denied the writ without prejudice onduri, 2010, but directed
the District Court to “promptly notify the petitiens of its disposition of their
motion.” A-116.

Briefing was completed on the show cause orderatiti¢hers’ Motion on
August 5, 2010. A-441 at Dkt. No. 212. Notwithstang the CVRA requirement
that District Courts decide any motions assertimge victim status “forthwith 2
the District Court remained silent on the Motion fearly five years. During
that time, Petitioners received no resolution efrtiviotion, no request for further
evidence, and no notice of any case activity wieatsn Finally, on January 27,
2015, DOJ informed counsel for Petitioners thghgtDistrict Court has
authorized me to inform you that the defendanthas a sentencing hearing
coming up in the near future.” A-414. This was finst time any indication was
given to Petitioners that a plea agreement had eetmed in the matter. DOJ
also informed counsel that the District Court “sthit would like you to file any
additional CVRA pleadings, if you desire to do kg ,February 13, 2015.1d.

Petitioners filed a supplemental submission withEnstrict Court on

February 13, 2015. A-446 at Dkt. No. 458. Therthey requested that the

18 U.S.C. § 3771(d)(3).
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District Court: (1) grant their Motion pending se2010; and (2) make future
proceedings in the matter public, or at least abda to Petitioners. Over the
following months, Petitioners, DOJ and counseltfi@ Defendant made further
submissions at the request of the District Cound, the District Court held
several conferences on the matter. A-447-451. réberd was partially unsealed
on May 11, 2015. A-449.

On August 7, 2015, the District Court issued itsriym and Order denying

Petitioner's Motion. A-422, A-438.

APPELLATE JURISDICTION AND STANDARD OF REVIEW

This Court’s jurisdiction is conferred by the CVR#hich provides that a
“movant may petition the court of appeals for atwfimandamus” when the
district court has ruled on a motion assertingcaim's right. Seel8 U.S.C. §
3771(d)(3).The CVRA requires that a mandamus petition be vesiaby the
appellate court in 72 hours, but a very recent aimamt allows the litigants to
stipulate to a different period with the Court’papval? 18 U.S.C. § 3771(d)(3)
(“The court of appeals shall take up and decidé sypplication forthwith within
72 hours after the petition has been filed unleeditigants, with the approval of

the court, have stipulated to a different time @efior consideration.”).

? Petitioners are willing to stipulate to a longeripd but as of this writing had
not yet discussed that with counsel for the govemmor the Defendant.

16
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Writ petitions under the CVRA are no longer to beiewed under the
rigorous mandamus standard. An amendment to tHeAOW May, 20157
resolved a split among the Circuits on the issteeUnited States v. Monze41
F.3d 528, 533 (2011). Congress amended the CVRiiréot that in deciding
CVRA writ petitions, “the court of appeals shallppordinary standards of
appellate review.” 18 U.S.C. § 3771(d)(3) (2016pnsequently, this Court
reviews the District Court’s legal conclusiathes novoand its factual findings for
clear error.See, e.gCrossroads Grassroots Policy Strategies v. Fedctitla

Comm’n 788 F.3d 312, 316 (D.C. Cir. 2015).

ARGUMENT

l. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
BECAUSE MR. HENRIQUEZ'S DEATH WAS A DIRECT AND
PROXIMATE RESULT OF THE DEFENDANT’'S CONSPIRACY

A central question for this Court is whether Mr.nfiguez was “directly
and proximately harmed as a result of¢cbenmission dfthe conspiracy. 18
U.S.C. § 3771(e)(2) (emphasis added). The dedmibf “crime victim” under
the CVRA is intentionally broad and unambiguous.

For the purposes of this chapter . . . the tezrmfe victini means a

persondirectly and proximatelyrarmed as a result of the commission
of a Federal offense or an offense in the DistrfcColumbia.

19 Justice for Victims of Trafficking Act of 2015, Pub. 114-22, Title 1,
8 113(a), (c)(1), 129 Stat. 240, 241 (2015) (attdchs ADD 3 to the Addendum).
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18 U.S.C. § 377I(e)(2)(A) (emphasis added). THendien of “crime victim”
under the CVRA, by its plain language, only regsitigat the harm caused to a
victim be direct and proximate. In re Stewart552 F.3d 1285 (11th Cir. 2008),
the Eleventh Circuit explained what the Districtu@tcagreed is the correct
approach for determining who is a “crime victim”:

[Flirst, we identify the behavior constituting “comssion of a

Federal offense.” Second, we identify the dirext proximate

effects of that behavior . . . .
Id. at 1288. See als®\-428. As the Court itstewartrightly noted, “[u]nder the
plain language of the statute, a party may qualshya victim, even though it may
not have been the target of the crimgJong as it suffers harm as a result of the
crime’s commissioh 552 F.3d at 1289 (emphasis adde8)ewartalso
recognized that “[tjhe CVRA . . . does not limiethlass of crime victims to those
whose identity constitutes an element of the otemrswho happen to be
identified in the charging document. The stattd#her, instructs the district
court to look at the offense itself only to detemmthe harmful effects the offense
has on parties.’ld.

Other courts have adhered to Congress’ legislatiemt and the statute’s
plain language to expansively define “crime victiaaid adopt an “inclusive

approach” to determining who are “crime victims$Sée United States v. Hunter

No. 2:07CR307DAK, 2008 WL 53125, at *2 (D. Utah Jan2008) (noting that
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the sponsors of the CVRA expected an expansivaitef of the term)United
States v. Turnei367 F. Supp. 2d 319, 327 (E.D.N.Y. 2005) (presgnthat “any
person whom the government asserts was harmednolycbattributed to a
defendant, as well as any person who self-idestd&such, enjoys all of the
procedural and substantive rights set forth in 8137; see alsdJnited States v.
Rubin 558 F. Supp. 2d 411,418-19 (E.D.N.Y. 2008) (safriggtions omitted).

If the District Court had used the correct appra@ctietermining who is a
crime victim to decide Petitioners’ Motion, the Cbshould have considered how
the conspiracy was committed, including the Defatidaconduct to protect the
object of the conspiracy. The District Court dmt adequately follow this
approach. Instead, as described below, the Qi€toart improperly narrowed
the universe of facts under consideration to admbsé admitted by the Defendant,
mischaracterized the Defendant’s role in the caasyg] and misapplied the law
of causation to hold Petitioners to higher standlaath what is contemplated by
CVRA.

As a result of these clear errors of fact and the District Court failed to
appropriately consider ample evidence that Mr. litprez satisfies the statutory
definition of “crime victim.” The evidence that MiHenriquez’s death was
directly and proximately caused by the conspiracshanufacture and distribute

cocaine includes that Mr. Henriquez was killed wgithe time period covered by
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Defendant’s drug conspiracy, at the same locatsoDefendant admitted was
involved in his drug conspiracy, with the partidipa of the very men Defendant
admitted were involved in his drug conspiracy, anflirtherance of the object of
Defendant’s drug conspiracy. The plea materias aktablish that eliminating
impediments like Mr. Henriquez was precisely thHe efendant admitted he
played in the conspiracy when he admitted he waktparovide protection.
Had the District Court applied the law properly amdlerstood the nature of the
Defendant’s role in the conspiracy, it would hafferaled the Petitioners’ rights
as crime victims.Seepages 7-11, above.
. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS

BECAUSE THE DISTRICT COURT ERRED IN LIMITING ITS

CONSIDERATION TO ONLY FACTS ADMITTED BY
DEFENDANT

The District Court based its denial of Petitiondvigtion at least in part on
the mistaken notion that, in resolving the Motithre District Court was limited
to consideration of facts “admitted by the defertdam fact, the District Court
explicitly so stated three timeSeeA-428, 431 & 433 (citindicNulty); see also
id. at 429 & 432. The District Court erred in imposthgt constraint on itself.
The CVRA neither contains nor contemplates sucmigdtion. To the contrary,

the statute expressly contemplates the existerst@amicipation of victims
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beforea defendant has pleaded guilty or made any faatimissions! The
CVRA was recently amended to make clear that vitivare entitled to “be
informed in a timely manner of any plea bargainleferred prosecution
agreement.” 18 U.S.C. § 3771(a)(9). The legistahistory to the amendment
explained that it was intended to overturn a DOgal€ounsel opinion that
relieved prosecutors of their obligation to notrfigtims of plea agreements that
occur prior to the filing of a formal charge.The drafters of the CVRA “intended
to protect crime victims throughout the criminadtjae process — from the
investigative phases to the final conclusion ofset® and intended the rights
afforded by CVRA were to be expansiveThe CVRA expressly provides for
enforcement of victims’ rights even “if no prosaoutis underway.” 18 U.S.C. §
3771(d)(3).

Indeed, when the Federal Rules of Criminal Proceduplemented the

CVRA in 2008, the drafters expressly addressedsthee of how the district

1 Congress also permitted crime victims to asseit tights “if no prosecution
Is underway, in the district court in the distirctwhich the crime occurred.” 18
U.S.C. 8 3771(d)(3).

?H R. Rep. No. 114-7, at 7-8 (2015) (attached as ADD the Addendum).

13 Letter from Jon Kyl, U.S. Sen., to Eric H. Holdar,, Att'y Gen. (June 6,
2011), reprinted in 157 @\G. ReEC. S3607,S3608 (daily ed. June 8, 2011)
(statement of Sen. Jon Kyl) (attached as ADD Hhié&Addendum).

 This is consistent with how the drafters of theRVintended the
Government to apply it: the right to confer waspply at “any critical stage or
disposition of the case” and was “intended to @aesive.” A-379.
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courts would determine, as a factual matter, despabncerning a purported
victim’s status. The 2008 amendments includedf@itien of “victim” in

Rule 1. Fed. R. Crim. P. 1(b)(12).In the notes to that Rule, the Advisory
Committee recognized the Court’s authority to ma&eessary findings: “Upon
occasion, disputes may arise over the questionhehetparticular person is a
victim. Although the rule makes no special pramisfor such casethje courts
have the authority to do any necessary fact findind make any necessary legal
rulings.” Fed. R. Crim. P. 1 (Committee Notes on Rul)88 Amendment)
(emphasis added).

The District Court’s reliance aMicNultyto justify the limitation is
misplaced.SeeA-428, 431 & 433 (citingicNulty). TheMcNulty court limited
the inquiry becauspetitioner sought restitution — a punishment féederal
offense. In re McNulty 597 F.3d 344, 349 (6th Cir. 2010). As explaibgd
United States v. Atl. States Cast Iron Pipe, 642 F. Supp. 2d 453, 535 (D.N.J.
2009), ruling on a disputed issue of “crime victigtatus under the CVRA can
create “victim” status for purposes of restitutiomder the VWPA or the MVRA,
thus courts must be careful to avoid violating $veh Amendment andnited

States v. Bookeb43 U.S. 200 (2005). Here, unlikeNtNulty, Petitionerslo

15 attached as ADD 6 to the Addendum.
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not seek restitution, only the right to be heard aeddant’s sentencing and in
future proceedings.

Indeed, courts have already rejected the narrawerpretation of CVRA
used by the District Court to reject the Petiti@dftotion. InIln re Dean 527
F.3d 391, 394 (5th Cir. 2008), for example, theh=@ircuit held that the
government had the obligation to afford victimsithights beforereaching a plea
agreement with the defendant (“the government shbaVe fashioned a
reasonable way to inform the victims of the likelid of criminal charges and to
ascertain the victims’ views on the possible detaila plea bargain.”).

The District Court was also mistaken in stating thaleither the
government nor the defendant has suggested thabtitrict in furtherance of the
conspiracy is anything more than what has alrea@ytadmitted to by the
defendant in his Statement of Facts in supportguilty plea.” SeeA-431. In
particular, in its pretrial detention memorandum@Drepresented to the District
Court that Defendant “require[d] local farmers gnogvcoca in the area, the
primary ingredient for cocaine, to sell their cacdy to his organization under a
penalty of death.” A-8. DOJ similarly representedhe District Court in its
Speedy Trial Act motion that Defendant was resgmador the manufacture of
cocaine and required farmers growing coca to oglis his terrorist

organization in his role in the conspiracy. A-IEhe District Court should have,
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but did not, consider such facts alleged by DO#ithistrate that Defendant’s
role in the conspiracy was precisely the activitgttied him to order the murder
of Mr. Henriquez.

This erroneous interpretation of CVRA to limit tfaetual inquiry made by
a district court to consideration of facts “adnittey the defendant” is
fundamentally prejudicial to Petitioners. The ataént of facts in support of the
plea agreement, and other plea-related documeats, aveated in a plea
negotiation and change of plea process from whatti@ers were entirely
excluded. The government sought, and the DisBuairt issued, an order sealing
the plea proceedings notwithstanding the requirémelfederal Rule of Criminal
Procedure 11(b) that such proceedings occur in opern’® Petitioners were not
only excluded from the proceedings, they were deldelieve by DOJ and the
District Court that they would be allowed to papate in the plea process,
notwithstanding that a plea had already been ehtete30; A-44; A-344; A-419.

If they had been allowed to participate — eithecdafer with DOJ as
contemplated by 18 U.S.C. 88 3771(a)(5) & (9) doécheard by the District

Court in connection with the plea as contemplated®U.S.C. § 3771(a)(4) —

18 After Petitioners finally learned that the proceed had been sealed, they
asked DOJ why. Although DOJ had caused the seatlingvertheless falsely
asserted to Petitioners’ counsel that it did navknvhether or why the docket was
sealed. A-416see alsA-440 at Dkt. 502.
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Petitioners would certainly have pushed for a nu@tailed and accurate
statement of Defendant’s activities in furtheraotée charged conspiracy
(including the murder of Mr. Henriquez) to be inmorated into the plea
materials. It was fundamentally unfair for the tbict Court to limit its
consideration to only facts admitted in a sealet@eding from which Petitioners
were excluded and about which they were subsequengled.
. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS

BECAUSE THE DISTRICT COURT MISCONSTRUED

DEFENDANT'S ACKNOWLEDGED ROLE IN THE CONSPIRACY

The District Court also erred in its conclusiontthreeither the Indictment
charging the defendant with conspiracy nor theeBtant of Facts in support of
the defendant’s plea agreement makes referenbe effendant using force or
violence in furtherance of the charged conspirad=429. The District Court’s
characterization of the Statement of Facts asefetencing violent activity is
implausible. To the contrary, the Statement ot$&&vhich Defendant agreed to
as part of his plea) provides that: (1) Defendeaguently carried firearms in his
activities, and had a personal security detailQff;22) commanded between 500
— 2000 paramilitary troops; (3) used those resaut@grovide “security” and

“protection” against other criminal elements (and Columbian government) for

drug manufacturers and traffickers; and (4) Defatidaorganization funded itself
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by imposing “war taxes” on the cocaine manufactiesrd traffickers. A-44-47
at 1Y 1-7.

Such admitted activity by Defendant lays bare Befendant’s essential
role in the conspiracywasto provide protection by violence, and the threat
thereof. The District Court’s conclusion that Defant’s admitted activities did

not necessarily involve violence was erroneous.

IV. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
BECAUSE THE DISTRICT COURT MISINTERPRETED THE
LAW OF CAUSATION UNDER THE CVRA TO DENY
PETITIONERS THEIR STATUTORY RIGHTS

The District Court strained to point to additiopakential motives for the
murder of Mr. HenriquéZ concluding that because Defendant may have had
additional reasons to kill him, his death is theref‘too factually attenuated from
the charged conspiracy” to confer CVRA rights. 244436. This conclusion
reflects an erroneous interpretation of causatiaeuthe CVRA.

Even if there were concurrent or multiple motivesdbducting and
murdering Mr. Henriquez, he would still satisfy statutory definition of “crime
victim.” The CVRA'’s definition requires only thidr. Henriquez have been

“directly and proximately harmed” as a result af tonspiracy to constitute a

”None of these additional potential motives — that Nenriquez was a
former paramilitary member, that he was a leadst,that he was warned to
leave — are inconsistent with the fact that he masdered because he was
interfering with the conspiracy by resisting thédtigation of Coca. SeeA-434-
436.
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victim. 18 U.S.C. § 3771(e)(2)(A). For the hawrbe “direct” it must be

“closely related to the conduct inherent to theeo$e, rather than merely
tangentially linked.”McNulty, 597 F.3d at 352 (whistleblower who was harmed
by being “blackballed” from packaged-ice industrgsanot a victim of a price-
fixing conspiracy on which he blew the whistle)helanalysis for determining
direct causation when there is no issue of muligpl@ses has often been phrased
as the “but-for” test. Courts applying the CVRAwWever, have recognized that
the CVRA doesot limit direct causation analysis to the “but-for” test ather
that the definition éncompassethie traditional ‘but for’ and proximate cause
analyses.”ld. at 350 (emphasis added) (quotinge Rendon-Galvis64 F.3d
170, 175 (2d Cir. 2009). Consequently, courts leresidered alternatives to
“but-for” causation in applying the CVRA. For expal®, inUnited States v.
Sharp 463 F. Supp. 2d 556,567 (E.D. Va. 2006), the tooamsidered whether a
conspiracy was a “substantial factor” in causing\lttim’s harm before

reaching the unsurprising conclusion that a getfd abused by her boyfriend
who bought marijuana from the drug-dealing defeheauld not be recognized
as a victim of the defendant’s drug dealir@ge alsdJnited States v. Crandon
173 F.3d 122, 126 (3d Cir. 1999) (concluding thtcagh the victim had a
preexisting mental iliness, it was reasonableHerDistrict Court to conclude that

the defendant’s conduct was a substantial factoausing the victim’s
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hospitalization and the defendant could be requwgehy the victim's medical
expenses).

The evidence of the motive of and purpose for thedar of Mr.

Henriquez stands in stark contrast to situationsreviictims have been unable to
establish such a nexus. For example, the putaitten in Rendon-Galvisvas
unable to establish a motive for the killing. 368d at 175. Instead, she had to
resort to arguing “only that there was a symbiatiationship between the AUC’s
drug-trafficking and its terrorist operations ahdit[the] abduction and murder
took place in a geographic area that was signifit@rthe AUC’s drug-

trafficking operations.”ld. That was insufficient in light of the fact thaete

were active military operations in the region a time of the killing, and the
record showed that the organization obtained fimagnloy means other than drug
trafficking. Id.

As a result, th&®endon-Galvigourt found an insufficient nexus between
the killing and that defendant’s drug traffickingnspiracy.ld. Rendon-Galvis
recognized, however, that the necessary causaitpmry for determining
whether someone is a victim of an offense “is &$pecific one.”ld. In marked
contrast to the facts &tendon-Galvisthe facts in this case establish the causal
connection. Mr. Henriquez was actively opposiregydhject of the conspiracy

and that is why he was killed. In fact, he wasitdy abducted from a meeting

28



USCA Case #15-3054  Document #1572990 Filed: 09/14/2015 Page 34 of 70

where he was teaching coca eradication. A-240,28® Critically lacking from
Rendon-Galvisvas any contention, much less proof or a juditmaling, that the
decedent was opposing coca production or othemmsarting an object of the
conspiracy. Also absent Rendon-Galvisvas evidence of the motive for the
killing, but here the motive has been establishetliities the killing directly to
the conspiracy SeeA-44.

Courts are to interpret legislation to impose aprapriate causation test
when necessary to “vindicate the law’s purpodedroline v. United State434
S.Ct. 1710, 1724 (2014). The District Court did do that here. The definition
of “crime victim” under the CVRA is intentionallyrbad, and Congress indicated
that it intended the statute to apply in an expansianner to “correct, not
continue, the legacy of the poor treatment of cruiséims in the criminal
process.” A-380-381. The CVRA definition of crimetim is therefore
inclusive. The District Court’s Order misapprehgtite law of causation

resulting in the erroneous denial of Petitioner’&RA rights.
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CONCLUSION

For the reasons stated above and based on the record in the case, a writ
should issue directing the District Court to grant Petitioners their statutory rights

as crime victims under the Crime Victims’ Rights Act, 18 U.S.C. § 3771.

Dated: September 11, 2015 Respectfully submitted,
w el —
7P~

Leo P. Cunningham *

WILSON SONSINI GOODRICH &
ROSATI _

Professional Corporation

650 Page Mill Road

Palo Alto, CA 94304-1050
Telephone: (650)493-9300
Facsimile: (650) 565-5100
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United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)
Part II. Criminal Procedure
Chapter 237. Crime Victims' Rights (Refs & Annos)

18 U.S.C.A. § 3771
§ 3771. Crime victims' rights

Effective: May 29, 2015
Currentness

(a) Rights of crime victims.--A crime victim has the following rights:

(1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any public court proceeding, or any parole proceeding, involving
the crime or of any release or escape of the accused.

(3) The right not to be excluded from any such public court proceeding, unless the court, after receiving clear and convincing
evidence, determines that testimony by the victim would be materially altered if the victim heard other testimony at that
proceeding.

(4) The right to be reasonably heard at any public proceeding in the district court involving release, plea, sentencing, or any
parole proceeding.

(5) The reasonable right to confer with the attorney for the Government in the case.

(6) The right to full and timely restitution as provided in law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the victim's dignity and privacy.

(9) The right to be informed in a timely manner of any plea bargain or deferred prosecution agreement.

(10) The right to be informed of the rights under this section and the services described in section 503(c) of the Victims'
Rights and Restitution Act of 1990 (42 U.S.C. 10607(c)) and provided contact information for the Office of the Victims'
Rights Ombudsman of the Department of Justice.
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(b) Rights afforded.--

(1) In general.--In any court proceeding involving an offense against a crime victim, the court shall ensure that the crime
victim is afforded the rights described in subsection (a). Before making a determination described in subsection (a)(3), the
court shall make every effort to permit the fullest attendance possible by the victim and shall consider reasonable alternatives
to the exclusion of the victim from the criminal proceeding. The reasons for any decision denying relief under this chapter
shall be clearly stated on the record.

(2) Habeas corpus proceedings.--

(A) In general.--In a Federal habeas corpus proceeding arising out of a State conviction, the court shall ensure that a crime
victim is afforded the rights described in paragraphs (3), (4), (7), and (8) of subsection (a).

(B) Enforcement.--

(i) In general.--These rights may be enforced by the crime victim or the crime victim's lawful representative in the
manner described in paragraphs (1) and (3) of subsection (d).

(ii) Multiple victims.--In a case involving multiple victims, subsection (d)(2) shall also apply.

(C) Limitation.--This paragraph relates to the duties of a court in relation to the rights of a crime victim in Federal habeas
corpus proceedings arising out of a State conviction, and does not give rise to any obligation or requirement applicable to
personnel of any agency of the Executive Branch of the Federal Government.

(D) Definition.--For purposes of this paragraph, the term “crime victim” means the person against whom the State offense
is committed or, if that person is killed or incapacitated, that person's family member or other lawful representative.

(c) Best efforts to accord rights.--

(1) Government.--Officers and employees of the Department of Justice and other departments and agencies of the United
States engaged in the detection, investigation, or prosecution of crime shall make their best efforts to see that crime victims
are notified of, and accorded, the rights described in subsection (a).

(2) Advice of attorney.--The prosecutor shall advise the crime victim that the crime victim can seek the advice of an attorney
with respect to the rights described in subsection (a).

(3) Notice.--Notice of release otherwise required pursuant to this chapter shall not be given if such notice may endanger
the safety of any person.
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(d) Enforcement and limitations.--

(1) Rights.--The crime victim or the crime victim's lawful representative, and the attorney for the Government may assert
the rights described in subsection (a). A person accused of the crime may not obtain any form of relief under this chapter.

(2) Multiple crime victims.--In a case where the court finds that the number of crime victims makes it impracticable to
accord all of the crime victims the rights described in subsection (), the court shall fashion a reasonable procedure to give
effect to this chapter that does not unduly complicate or prolong the proceedings.

(3) Motion for relief and writ of mandamus.--The rights described in subsection (a) shall be asserted in the district court
in which a defendant is being prosecuted for the crime or, if no prosecution is underway, in the district court in the district
in which the crime occurred. The district court shall take up and decide any motion asserting a victim's right forthwith. If
the district court denies the relief sought, the movant may petition the court of appeals for a writ of mandamus. The court of
appeals may issue the writ on the order of a single judge pursuant to circuit rule or the Federal Rules of Appellate Procedure.
The court of appeals shall take up and decide such application forthwith within 72 hours after the petition has been filed,
unless the litigants, with the approval of the court, have stipulated to a different time period for consideration. In deciding
such application, the court of appeals shall apply ordinary standards of appellate review. In no event shall proceedings be
stayed or subject to a continuance of more than five days for purposes of enforcing this chapter. If the court of appeals denies
the relief sought, the reasons for the denial shall be clearly stated on the record in a written opinion.

(4) Error.--In any appeal in a criminal case, the Government may assert as error the district court's denial of any crime
victim's right in the proceeding to which the appeal relates.

(5) Limitation on relief.--In no case shall a failure to afford a right under this chapter provide grounds for a new trial. A
victim may make a motion to re-open a plea or sentence only if--

(A) the victim has asserted the right to be heard before or during the proceeding at issue and such right was denied;

(B) the victim petitions the court of appeals for a writ of mandamus within 14 days; and

(C) in the case of a plea, the accused has not pled to the highest offense charged.

This paragraph does not affect the victim's right to restitution as provided in title 18, United States Code.

(6) No cause of action.--Nothing in this chapter shall be construed to authorize a cause of action for damages or to create, to
enlarge, or to imply any duty or obligation to any victim or other person for the breach of which the United States or any of'its
officers or employees could be held liable in damages. Nothing in this chapter shall be construed to impair the prosecutorial
discretion of the Attorney General or any officer under his direction.

(e) Definitions.--For the purposes of this chapter:
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(1) Court of appeals.--The term “court of appeals” means--

(A) the United States court of appeals for the judicial district in which a defendant is being prosecuted; or

(B) for a prosecution in the Superior Court of the District of Columbia, the District of Columbia Court of Appeals.

(2) Crime victim.--

(A) In general.--The term “crime victim” means a person directly and proximately harmed as a result of the commission
of a Federal offense or an offense in the District of Columbia.

(B) Minors and certain other victims.--In the case of a crime victim who is under 18 years of age, incompetent,
incapacitated, or deceased, the legal guardians of the crime victim or the representatives of the crime victim's estate, family
members, or any other persons appointed as suitable by the court, may assume the crime victim's rights under this chapter,
but in no event shall the defendant be named as such guardian or representative.

(3) District court; court.--The terms “district court” and “court” include the Superior Court of the District of Columbia.

(f) Procedures to promote compliance.--

(1) Regulations.--Not later than 1 year after the date of enactment of this chapter, the Attorney General of the United States
shall promulgate regulations to enforce the rights of crime victims and to ensure compliance by responsible officials with
the obligations described in law respecting crime victims.

(2) Contents.--The regulations promulgated under paragraph (1) shall--

(A) designate an administrative authority within the Department of Justice to receive and investigate complaints relating
to the provision or violation of the rights of a crime victim;

(B) require a course of training for employees and offices of the Department of Justice that fail to comply with provisions
of Federal law pertaining to the treatment of crime victims, and otherwise assist such employees and offices in responding
more effectively to the needs of crime victims;

(C) contain disciplinary sanctions, including suspension or termination from employment, for employees of the Department
of Justice who willfully or wantonly fail to comply with provisions of Federal law pertaining to the treatment of crime
victims; and

(D) provide that the Attorney General, or the designee of the Attorney General, shall be the final arbiter of the complaint,
and that there shall be no judicial review of the final decision of the Attorney General by a complainant.
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PL 114—22[S 178]
May 29, 2015
JUSTICE FOR VICTIMS OF TRAFFICKING ACT OF 2015

An Act To provide justice for the victims of trafficking.
Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,
SECTION 1 SHORT TITLE; TABLE OF CONTENTS.
<< 18 USCA § 1 NOTE >>

(a) SHORT TITLE.—This Act may be cited as the “Justice for Victims of Trafficking Act of 2015”.

(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I-JUSTICE FOR VICTIMS OF TRAFFICKING

Sec. 101. Domestic Trafficking Victims' Fund.

Sec. 102. Clarifying the benefits and protections offered to domestic victims of human trafficking.
Sec. 103. Victim-centered child human trafficking deterrence block grant program.

Sec. 104. Direct services for victims of child pornography.

Sec. 105. Increasing compensation and restitution for trafficking victims.

Sec. 106. Streamlining human trafficking investigations.

Sec. 107. Enhancing human trafficking reporting.

Sec. 108. Reducing demand for sex trafficking.
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(b) HOLDING SEX TRAFFICKERS ACCOUNTABLE —Section 2423(g) of title 18, United States Code, is amended by

striking “a preponderance of the evidence” and inserting “clear and convincing evidence”.

SEC. 112. MONITORING ALL HUMAN TRAFFICKERS AS VIOLENT CRIMINALS.
<< 18 USCA § 3156 >>

Section 3156(a)(4)(C) of title 18, United States Code, is amended by inserting “77,” after “chapter”.

SEC. 113 CRIME VICTIMS' RIGHTS.

(a) IN GENERAL.—Section 3771 of title 18, United States Code, is amended—

(1) in subsection (a), by adding at the end the following:

<< 18 USCA § 3771 >>

“(9) The right to be informed in a timely manner of any plea bargain or deferred prosecution agreement.

<< 18 USCA § 3771 >>

“(10) The right to be informed of the rights under this section and the services described in section 503(c) of the Victims'
Rights and Restitution Act of 1990 (42 U.S.C. 10607(c)) and provided contact information for the Office of the Victims'
Rights Ombudsman of the Department of Justice.”,

<< 18 USCA § 3771 >>

(2) in subsection (d)(3), in the fifth sentence, by inserting “, unless the litigants, with the approval of the court, have stipulated
to a different time period for consideration” before the period; and

(3) in subsection (e)—

<< 18 USCA § 3771 >>

(A) by striking “this chapter, the term” and inserting the following: “this chapter:

<< 18 USCA § 3771 >>
“(1) COURT OF APPEALS.—The term ‘court of appeals’ means—
“(A) the United States court of appeals for the judicial district in which a defendant is being prosecuted; or

“(B) for a prosecution in the Superior Court of the District of Columbia, the District of Columbia Court of Appeals.
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<< 18 USCA § 3771 >>
“(2) CRIME VICTIM.—

“(A) IN GENERAL.—The term”;

<< 18 USCA § 3771 >>

(B) by striking “In the case” and inserting the following:

<< 18 USCA § 3771 >>

“(B) MINORS AND CERTAIN OTHER VICTIMS.—In the case™; and

(C) by adding at the end the following:

*241

<< 18 USCA § 3771 >>

“(3) DISTRICT COURT; COURT.—The terms ‘district court” and ‘court’ include the Superior Court of the District of

Columbia.”.

<< 42 USCA § 10601 >>

(b) CRIME VICTIMS FUND.—Section 1402(d)(3)(A)(i) of the Victims of Crime Act of 1984 (42 U.S.C. 10601(d)(3)(A)(i))

is amended by inserting “section” before “3771”.

(c) APPELLATE REVIEW OF PETITIONS RELATING TO CRIME VICTIMS' RIGHTS . —

<< 18 USCA § 3771 >>

(1) IN GENERAL.—Section 3771(d)(3) of title 18, United States Code, as amended by subsection (a)(2) of this section, is
amended by inserting after the fifth sentence the following: “In deciding such application, the court of appeals shall apply

ordinary standards of appellate review.”.

<< 18 USCA § 3771 NOTE >>

(2) APPLICATION.—The amendment made by paragraph (1) shall apply with respect to any petition for a writ of mandamus

Page-51-of 70

filed under section 3771(d)(3) of title 18, United States Code, that is pending on the date of enactment of this Act.
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REPORT

114TH CONGRESS
HOUSE OF REPRESENTATIVES 114-7

1st Session

JUSTICE FOR VICTIMS OF TRAFFICKING ACT OF 2015

JANUARY 27, 2015.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. GOODLATTE, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany H.R. 181]

[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 181) to provide justice for the victims of trafficking, having
considered the same, reports favorably thereon without amendment
and recommends that the bill do pass.
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Purpose and Summary

H.R. 181, as reported, is a comprehensive response to the grow-
ing crime of child sex trafficking. Among other things, this legisla-
tion addresses victim services and provides additional resources to
law enforcement through the new victim-centered grant program,;
helps to facilitate these investigations by providing that sex traf-
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ficking and other similar crimes are predicate offenses for state
wiretap applications; addresses the demand side of this crime by
clarifying that under existing 18 U.S.C. §1591, it is a Federal
crime to solicit or patronize for sex minors or adults who are in-
volved in the sex trade through force, fraud, or coercion; and im-
proves the reporting of missing children.

Background and Need for the Legislation

According to the Federal Bureau of Investigation, sex trafficking
is the fastest-growing business of organized crime and the third-
largest criminal enterprise in the world.! Because this crime usu-
ally occurs outside of the public eye, it is difficult to estimate the
number of minor victims of sex trafficking.2

The problem, however, is extensive. Demand for the prostitution
(and other forms of commercial sexual exploitation) of children is
steady, and profit to sex pimps (or more aptly called “traffickers”),
has increased. One study estimates that over 290,000 American
youth are at risk of becoming a victim of sex trafficking, and the
National Center for Missing and Exploited Children estimates that
one of every seven endangered runaways reported to the Center
are likely victims of minor sex trafficking.? And, from 2004 through
2008, the Internet Crimes Against Children Task Forces have expe-
rienced an increase of more than 900 percent in the number of
child victims of prostitution.4

Victims of sex trafficking are exploited by traffickers who may
operate alone or as part of a criminal network. Shared Hope Inter-
national estimates that human trafficking in the United States is
a $9.8 billion industry.5 It is more profitable for a trafficker to sell
the sexual services of a child or adult than to commit other crimes
such as dealing in drugs—drugs can only be sold once, whereas vic-
tims can be, and are, prostituted multiple times a day.® In fact,
traffickers will often set daily monetary quotas for their victims,
usually ranging between $500 and $1,000, which goes to the traf-
ficker and not the victim. Failure to meet these quotas can result
in violence and other types of retaliation against the victim.”

Many traffickers increase their profits by working together and
sharing information about “hot spots” where there may be higher
demand or areas of increased police activity to avoid. For example,
traffickers will often transport their victims to cities that are
hosting major sporting events or conventions in order to find in-
creased demand. The practice of moving children from city to city

1See AMANDA WALKER-RODRIGUEZ & RODNEY HiLL, THE FBI, FBI Law Enforcement Bulletin:
Human Sex Trafficking, Mar. 2011.

2 Starting in January 2013, the FBI began collecting data regarding sex trafficking specifically
as part of its Uniform Crime Report program. This information should help to provide a more
fulsome picture of the impact of minor sex trafficking nationwide. See ¥BI, UCR Program Con-
tinues to Adapt, Evolve, http:/www.fbi.gov/about-us/cjis/cjis-link/september-2011/ucr-program-
continues-to-adapt-evolve.

3 Quersight Hearing: The State of Efforts to Stop Human Trafficking, H. Subcomm. on Com-
merce, Justice, Science, and Related Agencies of the H. Comm. on Appropriations, 113th Con-
gress (statement of John Ryan, CEO, National Center for Missing and Exploited Children).

4U.S. DEPARTMENT OF JUSTICE, The National Strategy for Child Exploitation Prevention and
Interdiction, 32, 2010, available at http://www justice.gov/psc/docs/natstrategyreport.pdf.

5SHARED HOPE INTERNATIONAL, Domestic Minor Sex Trafficking in the U.S., http:/
sharedhope.org/wp-content/uploads/2013/11/DMSTinfographic.pdf.

6U.S. DEPARTMENT OF JUSTICE, supra note 4 at 32—-33.

7Domestic Sex Trafficking: The Criminal Operations of the American Pimp, Polaris Project,
available at  http://www.dcjs.virginia.gov/victims/humantrafficking/vs/documents/Domestic
Sex Trafficking Guide.pdf.
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also makes it more difficult for law enforcement to investigate and
stop trafficking enterprises.

The average age of minors entering the sex trade is between 12
and 14 years.8 Traffickers often target vulnerable youth, who are
more easily lured into prostitution and other forms of child exploi-
tation. For example, runaways and children in the foster care sys-
tem are particularly vulnerable to becoming victims of sex traf-
ficking—one federally funded study found that approximately 1.7
million youth had run away from home or were forced to leave
their homes at some point in 1999, and that, while away from
home, an estimated 38,600 (2.2%) of these youth were sexually as-
saulted, were in the company of someone known to be sexually abu-
sive, or were engaged in sexual activity in exchange for money,
drugs, food, or shelter.?® Victims of minor sex trafficking, however,
are not always runaways or in foster homes. Instead, these victims
can and do come from any type of home or socioeconomic back-
ground.10

Traffickers are often able to lure victims with false promises to
address their emotional and physical vulnerabilities. These ma-
nipulative, abusive, and traumatizing relationships, however, can
help to ensure that the victims will remain loyal to their traffickers
in spite of their victimization. Other reasons that victims are often
unable to leave their traffickers include being kept in captivity or
confinement, the use of violence and threats, debt bondage, and
fear of retaliation or arrest.ll This applies not only to child victims
but also adults who, by force, fraud, or coercion, are victims of traf-
fickers.

The investigation and prosecution of human trafficking has often
been carried out by state and local law enforcement. Congress has
focused recent attention on domestic sex trafficking of children,
which includes commercial sex acts involving children under the
age of 18. Under the Victims of Trafficking and Violence Protection
Act of 2000 (TVPA), the primary law that addresses trafficking, sex
trafficking of children in interstate commerce is a Federal crime.12
Further, regardless of whether a child is believed to have consented
to sex or whether the child represents himself or herself as an
ildmfé the child is considered a trafficking victim under Federal
aw.

While much of the efforts to combat this crime have focused on
the supply-side of sex trafficking, it is also a Federal (and state)
crime to purchase sex with a minor.'* There is no uniform profile

. 513(RIGH£?4GIRLS, http://www.rights4girls.org/uploads/child%20welfare%20and%20child %20traf
icking.pdf.

9 HEATHER HAMMER, DAVID FINKELHOR, & ANDREA J. SEDLAK, U.S. DEPARTMENT OF JUSTICE
OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVENTION, OJJDP NISMART Bulletin RUN-
AWAY/THROWNAWAY CHILDREN: NATIONAL ESTIMATES AND CHARACTERISTICS, Oct. 2002, available
at https://www.ncjrs.gov/pdffiles1/0jjdp/196469.pdf.

10See “You're Pretty—You Could Make Some Money,” Washingtonian Mag., June 10, 2013
(discussing the growth of minor sex trafficking victims coming from “the affluent Northern Vir-
ginia suburbs”).

11See Domestic Sex Trafficking: The Criminal Operations of the American Pimp, supra note

7.

12P L. 106-386.

1318 U.S.C. §1591.

14 United States v. Jungers, 702 F.3d 1066, 1075 (8th Cir. 2013) (holding that purchasers of
minor sex services can be held criminally liable under 18 U.S.C. § 1591. See also UNITED STATES
ATTORNEY’S OFFICE FOR THE WESTERN DISTRICT OF MISSOURI, LEBANON MAN SENTENCED TO 20
YEARS FOR COERCING A MINOR TO BECOME A SEX SLAVE (announcing the conviction of sex traf-

Continued
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of a buyer of commercial sex with a minor, making buyers particu-
larly difficult to identify. Research has suggested that these preda-
tors are often encouraged by online solicitations, temptations, and
exploitation. In addition to those actively seeking out sex with mi-
nors, some buyers may engage in sex with minors unknowingly, to
wit, those perpetrators may assume that a prostituted individual is
an adult, not a child. Alternatively, they may or may not inquire
about the age of that individual and may still decide to engage in
a sex act even if she or he is a minor.15

Hearings
The Committee on the Judiciary held no hearings on H.R. 181.

Committee Consideration

On January 21, 2015, the Committee met in open session and or-
dered the bill H.R. 181 favorably reported by voice vote, a quorum
being present.

Committee Votes

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, the Committee advises that there were
no recorded votes during the Committee’s consideration of H.R.
181.

Committee Oversight Findings

In compliance with clause 3(c)(1) of rule XIII of the Rules of the
House of Representatives, the Committee advises that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

New Budget Authority and Tax Expenditures

Clause 3(c)(2) of rule XIII of the Rules of the House of Represent-
atives is inapplicable because this legislation does not provide new
budgetary authority or increased tax expenditures.

Congressional Budget Office Cost Estimate

With respect to clause 3(c)(3) of rule XIII of the Rules of the
House of Representatives, an estimate and comparison prepared by
the Director of the Congressional Budget Office under section 402
of the Congressional Budget Act of 1974 was not submitted to the
Committee before the of filing of the report.

ficking customers), available at http://www.justice.gov/usao/mow/news2013/bagley.sen.html (an-
nouncing the conviction of sex trafficking customers).

15 See generally Malika Saada Saar, There is No Such Thing As A Child Prostitute, Wash.
Post, Feb, 17, 2014 (discussing Tami, who pleaded with her purchasers for months to take her
to the police because she was a minor, but none did), available at http://www.
washingtonpost.com/opinions/there-is-no-such-thing-as-a-child-prostitute/2014/02/14/631ebd26-
8ec7-11e3-b227-12a45d109e03  story.html.
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Duplication of Federal Programs

No provision of H.R. 181 establishes or reauthorizes a program
of the Federal Government known to be duplicative of another Fed-
eral program, a program that was included in any report from the
Government Accountability Office to Congress pursuant to section
21 of Public Law 111-139, or a program related to a program iden-
tified in the most recent Catalog of Federal Domestic Assistance.

Disclosure of Directed Rule Makings

The Committee estimates that H.R. 181 specifically directs to be
completed no specific rule makings within the meaning of 5 U.S.C.
551.

Performance Goals and Objectives

The Committee states that pursuant to clause 3(c)(4) of rule XIII
of the Rules of the House of Representatives, H.R.181 is a com-
prehensive response to the growing crime of child sex trafficking
that focuses on prosecuting offenders and providing assistance and
services to victims.

Advisory on Earmarks

In accordance with clause 9 of rule XXI of the Rules of the House
of Representatives, H.R. 181 does not contain any congressional
earmarks, limited tax benefits, or limited tariff benefits as defined
in clause 9(e), 9(f), or 9(g) of Rule XXI.

Section-by-Section Analysis

The following discussion describes the bill as reported by the
Committee.

Section 1. Short Title. This section cites the short title of the bill
as the “Justice for Victims of Trafficking Act of 2015.”

Section 2. Victim-Centered Sex Trafficking Deterrence Grant Pro-
gram. This section creates a victim-centered model grant program
to help States and local governments develop and implement com-
prehensive victim-centered programs to train law enforcement, res-
cue exploited children, prosecute human traffickers, and restore the
lives of victims. Specifically, these grant funds could be used for
specialized training programs, the establishment of anti-trafficking
task forces, victims’ services, and the establishment or enhance-
ment of problem-solving court programs for trafficking victims all
focused on victim rescue and restoration. This grant program
amends the existing grant program codified at 42 U.S.C. § 14044b,
and has the same authorization of $5 million a year over 5 years.

Section 3. Amendments to the Victims of Child Abuse Act of 1990.
This section clarifies that Child Advocacy Centers (CACs) may pro-
vide assistance and services to victims of child pornography and
minor sex trafficking, and provides that existing grant programs
can support these efforts.

Section 4. Streamlining State and Local Human Trafficking In-
vestigations. Under current law (18 U.S.C. §2516), state and local
law enforcement may obtain a wiretap warrant in their state courts
upon a showing that the investigation may provide evidence of
“murder, kidnapping, gambling, robbery, bribery, extortion, or deal-
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use its existing law enforcement task forces through the Innocence
Lost National Initiative to focus on fighting demand for human
trafficking through the investigation, arrest, and prosecution of
persons who purchase sexual acts with human trafficking victims.

Section 8. Holding Sex Traffickers Accountable. Current Federal
law allows interstate child predators to claim an affirmative de-
fense under the Mann Act (18 U.S.C. §2423) where they can show,
by a preponderance of the evidence (more likely than not), that
they believed the person with whom they engaged in a commercial
sex act was 18 years of age or older. This section increases the
standard for claiming this affirmative defense by requiring defend-
ants to show, by clear and convincing evidence (highly and sub-
stantially more probable than not), that they believed the victim to
be 18 years of age or older.

Section 9. Oversight and Accountability. This section provides ac-
countability measures for the new Victim-Centered Sex Trafficking
Deterrence Grant Program by allowing the DOJ Inspector General
to conduct audits of grant recipients under the bill in order to pre-
vent waste, fraud, and abuse of funds by grantees; prohibiting
grantees with unresolved audit findings from receiving grant funds
for a 2-year period; giving grantee priority to eligible entities that
have not had an unresolved audit finding for the previous 3 years;
and ensuring that grantees under the bill who have improperly re-
ceived funds are required to reimburse the Federal Government in
an amount equal to the improper award, among other things. This
section also provides that grantees must seek approval when using
more than $20,000 in grant funds to support or host a conference,
except that a conference that uses more than $20,000 but less than
$500 in grant funds per person is not subject to the approval re-
quirements. This is intended to encourage grantees to be cost effec-
tive when holding conferences, and to not discourage large con-
ferences that provide information and training in an efficient man-
ner.

Section 10. Crime Victims’ Rights. This section clarifies Congress’
intent with regard to several important provisions of the Crime
Victims’ Rights Act (CVRA), enacted in 2004, and makes several
technical and conforming changes to the CVRA. The CVRA gives
crime victims “the right to participate in the system,” including the
“right to be treated with fairness and with respect for the victim’s
dignity and privacy” and “the reasonable right to confer with the
attorney for the Government in the case.” The law also instructs
that these rights must be provided not just by the Justice Depart-
ment but by “other departments and agencies of the United States
engaged in the detection, investigation, or prosecution of crime.”
Despite this mandate, in 2010, the Justice Department’s Office of
Legal Counsel issued an opinion concluding that the CVRA does
not confer rights on victims of Federal crimes until prosecutors ini-
tiate formal criminal proceedings via the filing of a complaint, in-
formation, or indictment. The result of this opinion is that Federal
prosecutors are not required to notify crime victims of plea agree-
ment or deferred prosecution agreement negotiations that occur
prior to the filing of a formal charge. This section clarifies Con-
gress’ intent that crime victims be notified of plea agreements or
deferred prosecution agreements, including those that may take
place prior to a formal charge.
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The CVRA also empowers crime victims to challenge the denial
of their rights through a writ of mandamus. However, since its en-
actment, the circuit courts have split on the issue of what standard
of review should apply to such writs. This section adopts the ap-
proach followed by the Ninth Circuit in Kenna v. U.S. District
Court for Central District of California, 435 F.3d 1011 (9th Cir.
2006), and the Second Circuit in In re W.R. Huff Asset Management
Company, 409 F.3d 555 (2d Cir. 2005), namely that, despite the use
of a writ of mandamus as a mechanism for victims’ rights enforce-
ment, Congress intended that such writs be reviewed under ordi-
nary appellate review standards.

Sec. 11. Sense of Congress. This section provides a sense of Con-
gress that minor sex trafficking is a terrible crime that should be
prosecuted to the fullest extent of the law.

Changes in Existing Law Made by the Bill, as Reported

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
existing law in which no change is proposed is shown in roman):

TRAFFICKING VICTIMS PROTECTION
REAUTHORIZATION ACT OF 2005

* *® & & * * &

TITLE II—COMBATTING DOMESTIC TRAFFICKING IN
PERSONS

& * k & * * k

SEC. 203. P%%%%%’IILIISN OF JUVENILE VICTIMS OF TRAFFICKING IN

[(a) ESTABLISHMENT OF P1LOT PROGRAM.—Not later than 180
days after the date of the enactment of this Act, the Secretary of
Health and Human Services shall establish and carry out a pilot
program to establish residential treatment facilities in the United
States for juveniles subjected to trafficking.

[(b) PURPOSES.—The purposes of the pilot program established
pursuant to subsection (a) are to—

[(1) provide benefits and services to juveniles subjected to
trafficking, including shelter, psychological counseling, and as-
sistance in developing independent living skills;

[(2) assess the benefits of providing residential treatment
facilities for juveniles subjected to trafficking, as well as the
most efficient and cost-effective means of providing such facili-
ties; and

[(3) assess the need for and feasibility of establishing addi-
tional residential treatment facilities for juveniles subjected to
trafficking.

[(c) SELECTION OF SITES.—The Secretary of Health and
Human Services shall select three sites at which to operate the
pilot program established pursuant to subsection (a).
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specifically, how do we get businesses
to do more in terms of hiring, spend
less on redtape, less on bureaucracy,
and reduce the regulatory burden in
smart ways?

The current administration has said
some of the right things but actually
moved in the wrong direction. We have
seen a sharp increase in the last couple
of years in what are deemed to be
major economically significant rules.
That is defined as regulations that im-
pose a cost on the economy of $100 mil-
lion or more.

According to the administration’s Of-
fice of Management and Budget, the
current administration has been regu-
lating at a pace of 84 major rules per
year. By way of comparison, that is
about a b0-percent increase over the
regulatory output during the Clinton
administration, which had about 56
rules per year, and an increase from
the Bush administration as well. So we
have seen more regulations and more
significant regulations.

I was encouraged to hear President
Obama’s words when he talked about
the Executive order in January, which
is entitled ‘‘Improving Regulation and
Regulatory Review.” But now we need
to see action. We need to see it from
the administration, from individual
agencies to provide real regulatory re-
lief for job creators to be able to reduce
this drag on the economy.

One commonsense step we can take is
to strengthen what is called the Un-
funded Mandates Relief Act. It was
passed in 1995. It was bipartisan. I was
a cosponsor in the House of Represent-
atives. It is an effort to require Federal
regulators to evaluate the cost of rules,
to look at the benefits and the costs,
and to look at less costly alternatives
on rules.

The two amendments I would like to
offer over the next few days as we con-
sider the legislation before us would
improve this Unfunded Mandates Re-
form Act, and it would reform it in
ways that are entirely consistent with
the principle President Obama has laid
out and committed to in his Executive
order on regulatory review.

The first amendment would require
agencies specifically to assess poten-
tial effects of new regulations on job
creation—so focusing in on jobs—and
to consider market-based and non-
governmental alternatives to regula-
tion. This would broaden the scope of
the Unfunded Mandates Relief Act to
require cost-benefit analysis of rules
that impose direct or indirect costs of
$100 million a year or more. So, again,
this is for major rules of $100 million or
more. It would also require agencies to
adopt the least costly or least burden-
some option that achieves whatever
policy goals have been set out by Con-
gress. It seems to me it is a common-
sense amendment. I hope we will get
bipartisan support for it.

The second amendment would extend
the Unfunded Mandates Relief Act to
so-called independent agencies which
today are actually exempt from the

cost-benefit rules that govern all other
agencies. In 1995, we had this debate
and determined at that time we would
not extend the legislation to inde-
pendent agencies. In the interim, inde-
pendent agencies have been providing
more and more rules, have put out
more and more regulations, and are
having a bigger and bigger impact. An
example of an independent agency
would be the SEC, the Securities and
Exchange Commission, or the CFTC,
which is the Commodity Futures Trad-
ing Commission. These are agencies
that, although independent in the exec-
utive branch, are very much involved
in putting out major rules and regula-
tions. It is sometimes called the ‘‘head-
less fourth branch’ of government be-
cause their rules are not reviewed for
cost-benefit analysis, even by the OMB,
the Office of Management and Budget,
in its Office of Information and Regu-
latory Affairs, so-called OIRA.

We have looked at some GAO data
and put together various studies, and it
appears to us that there are about 200
regulations that were issued between
1996 until today that would be deemed
to have an impact of $100 million or
more on the economy but were auto-
matically excluded from the Unfunded
Mandates Relief Act because they were
deemed to be from independent agen-
cies.

So it is basically closing a loophole
and closing this independent agency
loophole, which I believe is a sensible
reform. It has been endorsed by many
people, including, interestingly, the
current OIRA Administrator and the
President’s regulatory czar, Cass
Sunstein, who, in a 2002 Law Review ar-
ticle, talked about the fact that this is
an area where UMRA ought to be ex-
tended because, again, there were so
many independent agencies that were
putting out regulations impacting job
creation in this country.

No regulation, whatever its source,
should be imposed on American em-
ployers or on State and local govern-
ments without serious consideration of
the costs, the benefits, and the avail-
ability of a least-burdensome alter-
native. Both these amendments would
move us further toward that sensible
goal, and I hope the leadership will
allow these amendments to be offered.
I think they fit well with the under-
lying legislation. If they are offered, I
certainly urge my colleagues on both
sides of the aisle to support them.

I yield the floor. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call.

The bill clerk proceeded to call the
roll.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

MORNING BUSINESS

Mr. DURBIN. Mr. President, I ask
unanimous consent that Senators be
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allowed to speak as in morning busi-
ness for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

TRIBUTE TO LOUIS E. GIVAN

Mr. McCONNELL. Mr. President, I
rise today to recognize a distinguished
Kentuckian who has worked tirelessly
on behalf of our Nation’s soldiers, sail-
ors and marines for more than 40 years.
Louis E. Givan, a lifelong resident of
my hometown of Louisville, has played
a vital role in protecting the men and
women of our Armed Forces and our
country’s defense.

Formerly a sailor himself in the U.S.
Navy, he has served for the last 11
years as the general manager of
Raytheon Missile Systems operations
in Louisville. I was saddened to hear of
his retirement from that position this
coming July 5. He will certainly be
missed.

Mr. Givan—or, to those who know
him, Ed—was a 1966 graduate of St. Xa-
vier High School in Louisville and in
1970 earned his bachelor of science de-
gree in mechanical engineering from
the J.B. Speed School of Engineering
at the University of Louisville. In 1968,
he began working at the Naval Ord-
nance Station in Louisville, and he
stayed at that post until 1996, in var-
ious engineering and supervisory posi-
tions.

In 1996 the Naval Ordnance Station
transitioned to private ownership, and
Ed’s leadership was crucial in making
that transition a successful one. The
facility eventually became part of
Raytheon Missile Systems, and Ed was
appointed general manager in 2000. As
general manager, Ed has led Raytheon
Missile Systems in Louisville to great
success, success for both the company
and for the local community. They de-
sign, develop, and produce vital weap-
ons systems for our armed forces, ena-
bling America to have the most formi-
dable military force in the world.
Weapons produced at the Louisville fa-
cility are used by our forces in all parts
of the globe, including in Iraq.

Kentucky is lucky to have benefitted
from Ed’s dedication, commitment to
excellence, and leadership for so many
years. I am sure his wife Velma; his
sons Eddie, Tony, and Chris; and his
grandchildren Benjamin, Nathan,
Isaac, Macy and Natalie are all very
proud of what Ed has accomplished. I
wish him the very best in retirement,
and I am sure my colleagues join me in
saying that this U.S. Senate thanks
Mr. Louis E. “Ed” Givan for his faith-
ful service.

———

CRIME VICTIMS’ RIGHTS ACT

Mr. KYL. Mr. President, I ask unani-
mous consent that the following letter
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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U.S. SENATE,

Washington, DC, June 6, 2011.
Hon. ERIC H. HOLDER, Jr.,
Attorney General, U.S. Department of Justice,
Washington, DC.

DEAR ATTORNEY GENERAL HOLDER: I am
writing about the Justice Department’s im-
plementation of the Crime Victims’ Rights
Act—an act that I co-sponsored in 2004.
These questions relate to an Office of Legal
Counsel (‘‘OLC’’) Opinion made public on
May 20, 2011 and more broadly to concerns I
have heard from crime victims’ advocates
that the Department has been thwarting ef-
fective implementation of the Act by failing
to extend the Act to the investigative phases
of criminal cases and by preventing effective
appellate enforcement of victims’® rights. I
am writing to ask you to answer these ques-
tions and explain the Department’s actions
in these areas.

GOVERNMENT PROTECTION OF VICTIMS’ RIGHTS
DURING INVESTIGATION OF A CRIME

When Congress enacted the CVRA, it in-
tended to protect crime victims throughout
the criminal justice process—from the inves-
tigative phases to the final conclusion of a
case. Congress could not have been clearer in
its direction that using ‘‘best efforts’ to en-
force the CVRA was an obligation of
“[o]fficers and employees of the Department
of Justice and other departments and agen-
cies of the United States engaged in the de-
tection, investigation, or prosecution of crime

.7 18 U.S.C. §3771(c)(1) (emphasis added).
Congress also permitted crime victims to as-
sert their rights either in the court in which
formal charges had already been filed ‘‘or, if
no prosecution is underway, in the district
court in the district in which the crime oc-
curred.” 18 U.S.C. §3771(d)(3) (emphasis
added).

Despite Congress’ clear intention to extend
rights to crime victims throughout the proc-
ess, the Justice Department is reading the
CVRA much more narrowly. In the recent
OLC opinion, for example, the Department
takes the position that ‘‘the CVRA is best
read as providing that the rights identified
in section 3771(a) are guaranteed from the
time that criminal proceedings are initiated
(by complaint, information, or indictment)
and cease to be available if all charges are
dismissed either voluntarily or on the merits
(or if the Government declines to bring for-
mal charges after the filing of a complaint).”’
The Availability of Crime Victims’ Rights
Under the Crime Victims’ Rights Act of 2004,
Memorandum from John E. Bies (Dec. 17,
2010, publicly released May 20, 2011) (herein-
after ““OLC Opinion’’). Indeed, in that same
opinion, I am surprised to see the Depart-
ment citing a snippet from my floor remarks
during the passage of the CVRA for the prop-
osition that crime victims can confer with
prosecutors only after the formal filing of
charges. See id. at 9 (citing 150 Cong. Rec.
54260, S4268 (Apr. 22, 2004) (statement of Sen.
Kyl).

I did want to express my surprise that your
prosecutors are so clearly quoting my re-
marks out of context. Here is the full pas-
sage of my remarks, which were part of a
colloquy with my co-sponsor on the CVRA,
Senator Feinstein:

Senator Feinstein: Section . . . (a)(5) pro-
vides a right to confer with the attorney for
the Government in the case. This right is in-
tended to be erpansive. For example, the vic-
tim has the right to confer with the Govern-
ment concerning any critical stage or dis-
position of the case. The right, however, is not
limited to these examples. 1 ask the Senator if
he concurs in this intent.

Senator Kyl: Yes. The intent of this sec-
tion is just as the Senator says. This right to
confer does not give the crime victim any
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right to direct the prosecution. Prosecutors
should consider it part of their profession to
be available to consult with crime victims
about concerns the victims may have which
are pertinent to the case, case proceedings or
dispositions. Under this provision, victims are
able to confer with the Government’s attorney
about proceedings after charging.

150 Cong. Rec. S4260, S4268 (Apr. 22, 2004)
(statements of Sens. Feinstein & Kyl) (em-
phases added). Read in context, it is obvious
that the main point of my remarks was that
a victim’s right to confer was ‘“‘intended to
be expansive.”’ Senator Feinstein and I then
gave various examples of situations in which
victims could confer with prosecutors, with
the note that the right to confer was ‘“‘not
limited to these examples.” It is therefore
troubling to me that in this opinion the Jus-
tice Department is quoting only a limited
portion of my remarks and wrenching them
out of context to suggest that I think that
crime victims do not have any right to con-
fer (or to be treated with fairness) until after
charging.

In giving an example that the victims
would have such rights after charging, I was
not suggesting that they had no such right
earlier in the process. Elsewhere in my re-
marks I made clear that crime victims had
rights under the CVRA even before an indict-
ment is filed. For example, in the passage
quoted above, I made clear that crime vic-
tims had a right to consult about both ‘‘the
case” and ‘‘case proceedings’—i.e., both
about how the case was being handled before
being filed in court and then later how the
case was being handled in court ‘‘pro-
ceedings.” As another example, Senator
Feinstein and I explained that we had draft-
ed the CVRA to extend a right to victims to
attend only ‘‘public’” proceedings, because
otherwise the rights would extend to grand
jury proceedings. See, e.g., 150 Cong. Rec.
S4260, S4268 (Apr. 22, 2004) (statements of
Sens. Feinstein & Kyl). Of course, no such
limitation would have been necessary under
the CVRA if CVRA rights attach (as the De-
partment seems to think) only after the fil-
ing of a grand jury indictment.

Courts have already rejected the Justice
Department’s position that the CVRA ap-
plies only after an indictment is filed. For
example, in In re Dean, 527 F.3d 391 (6th Cir.
2008), the Department took the position that
crime victims had no right to confer with
prosecutors until after the Department had
reached and signed a plea agreement with a
corporation (BP Products North America)
whose illegal actions had resulted in the
deaths of fifteen workers in an oil refinery
explosion. Of course, this position meant
that the victims could have no role in shap-
ing any plea deal that the Department
reached. In rejecting the Department’s posi-
tion, the Fifth Circuit held that ‘‘the govern-
ment should have fashioned a reasonable
way to inform the victims of the likelihood
of criminal charges and to ascertain the vic-
tims’ views on the possible details of a plea
bargain.”’ Id. at 394.

In spite of this binding decision from the
Fifth Circuit, crime victims’ advocates have
reported to me that the Justice Department
is still proceeding in the Fifth Circuit and
elsewhere on the assumption that it has no
obligations to treat victims fairly or to con-
fer with them until after charges are for-
mally filed. Given the Fifth Circuit’s Dean
decision, this position appears to place the
Department in violation of a binding court
ruling that extends rights to thousands of
crime victims in Louisiana, Mississippi, and
Texas. And more generally, the Depart-
ment’s position simply has no grounding in
the clear language of the CVRA.

My first question: What is the Justice De-
partment doing to extend to victims their
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right to fair treatme and their right to
confer with prosecutors when the Justice De-
partment is negotiating pre-indictment plea
agreements and non-prosecution agreements
with defense attorneys, including negotia-
tions within the Fifth Circuit?
CRIME VICTIMS’ RIGHT TO APPELLATE
PROTECTION

Protection of crime victims’ rights in ap-
pellate courts is an important part of the
CVRA. As you know, when Congress passed
the CVRA, the federal courts of appeals had
recognized that crime victims could take or-
dinary appeals to protect their rights. See,
e.g., Doe v. United States, 666 F.2d 43, 46 (4th
Cir. 1981) (rape victim allowed to appeal dis-
trict court’s adverse ‘‘rape shield statute”
ruling); United States v. Kones, 77 F.3d 66 (3rd
Cir. 1996) (victim allowed to appeal adverse
restitution decision). Congress sought to
leave these protections in place, while ex-
panding them to ensure that crime victims
could obtain quick vindication of their
rights in appellate courts by providing—in
§3771(d)(3)—that ‘‘[i]f the district court de-
nies the relief sought, the [victim] may peti-
tion the court of appeals for a writ of man-
damus.”” 18 U.S.C. §3771(d)(3). Ordinarily,
whether mandamus relief should issue is dis-
cretionary. The plain language of the CVRA,
however, specifically and clearly overruled
such discretionary mandamus standards by
directing that ‘‘[t]Jhe court of appeals shall
take up and decide such application forthwith

.7 18 U.S.C. §3771(d)(3) (emphasis added).
As 1 explained when the Senate considered
the CVRA:

[W]hile mandamus is generally discre-

tionary, this provision [18 U.S.C. §3771(d)(3)]
means that courts must review these cases.
Appellate review of denials of victims’ rights
is just as important as the initial assertion
of a victim’s right. This provision ensures re-
view and encourages courts to broadly defend
the victims’ rights.
150 CONG. REC. S4270 (Apr. 22, 2004) (state-
ment of Sen. Kyl) (emphases added). Simi-
larly, the CVRA’s co-sponsor with me, Sen-
ator Feinstein, stated that the Act would
create ‘‘a new use of a very old procedure,
the writ of mandamus. This provision will
establish a procedure where a crime victim
can, in essence, immediately appeal a denial
of their rights by a trial court to the court
of appeals.” 150 CONG. REC. S4262 (statement
of Sen. Feinstein) (emphases added); see also
id. (statement of Sen. Kyl) (crime victims
must ‘‘be able to have . the appellate
courts take the appeal and order relief). In
short, the legislative history shows that
§3771(d)(3) was intended to allow crime vic-
tims to take accelerated appeals from dis-
trict court decisions denying their rights and
have their appeals reviewed under ordinary
standards of appellate review.

In spite of that unequivocal legislative his-
tory, the Justice Department has in past
cases asserted a contrary position. In In re
Antrobus, 519 F.3d 1123 (10th Cir. 2008), Ken
and Sue Antrobus sought to obtain appellate
review of a ruling by a trial court that they
could not deliver a victim impact statement
at the sentencing of the man who sold the
murder weapon used to kill their daughter.
The Tenth Circuit ruled against them on the
basis that the Antrobuses were not entitled
to regular appellate review, but only discre-
tionary mandamus review. See id. at 1124-25.
The Tenth Circuit did not consider the legis-
lative history in reaching this conclusion,
leading the Antrobuses to file petitions for
rehearing and rehearing en banc—petitions
that recounted this legislative history. In re-
sponse, the Justice Department asked the
Tenth Circuit to deny the victims’ petitions.
Remarkably, the Justice Department told
the Tenth Circuit that it could ignore the
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legislative history because the CVRA ‘‘is un-
ambiguous.” Response of the United States,
In re Antrobus, No. 08-4002, at 12 n.7 (10th Cir.
Feb. 12, 2008).

At the time that the Justice Department
filed this brief, no Court of Appeals agreed
with the Tenth Circuit. At the time, three
other Circuits had all issued unanimous rul-
ings that crime victims were entitled to reg-
ular appellate review. See In re W.R. Huff
Asset Mgmt. Co., 409 F.3d 555, 562 (2d Cir. 2005);
Kenna v. US. Dist. Ct. for the Cent. Dist. of Ca.,
435 F.3d 1011, 1017 (9th Cir. 2006); In re Walsh,
229 Fed.Appx. 58, at 60 (3rd Cir. 2007).

My next question for you is, given that the
Justice Department has an obligation to use
its “best efforts,”” 18 U.S.C. §3771(c)(1), to af-
ford crime victims their rights, how could
the Department argue in Antrobus (and later
cases) that the CVRA ‘‘unambiguously’ de-
nied crime victims regular appellate protec-
tions of their rights when three circuits had
reached the opposite conclusion?

GOVERNMENT’S RIGHT TO ASSERT ERROR
DENIAL OF VICTIMS’ RIGHTS

To further bolster protection of crime vic-
tims’ rights, Congress also included an addi-
tional provision in the CVRA—§3771(d)(4)—
allowing the Justice Department to obtain
review of crime victims’ rights issues in ap-
peals filed by defendants: ‘‘In any appeal in
a criminal case, the Government may assert
as error the district court’s denial of any
crime victim’s right in the proceeding to
which the appeal relates.” 18 TU.S.C.
§3771(d)(4). The intent underlying this provi-
sion was to supplement the crime victims’
appeal provision found in §3771(d)(3) by per-
mitting the Department to also help develop
a body of case law expanding crime victims’
rights in the many defense appeals that are
filed. It was not intended to in any way nar-
row crime victims’ rights to seek relief
under §3771(d)(3). Nor was it intended to bar
crime victims from asserting other remedies.
For instance, it was not intended to block
crime victims from taking an ordinary ap-
peal from an adverse decision affecting their
rights (such as a decision denying restitu-
tion) under 28 U.S.C. §1291. Crime victims
had been allowed to take such appeals in var-
ious circuits even before the passage of the
CVRA. See, e.g., United States v. Kones, T7
F.3d 66 (3rd Cir. 1996) (crime victim allowed
to appeal restitution ruling); United States v.
Perry, 360 F.3d 519 (6th Cir. 2004) (crime vic-
tims allowed to appeal restitution lien
issue); Doe v. United States, 666 F.2d 43, 46 (4th
Cir. 1981) (crime victim allowed to appeal
rape shield ruling).

As I explained at the time the CVRA was
under consideration, this provision supple-
mented those pre-existing decisions by
“allow[ing] the Government to assert a vic-
tim’s right on appeal even when it is the de-
fendant who seeks appeal of his or her con-
viction. This ensures that victims’ rights are
protected throughout the criminal justice
process and that they do not fall by the way-
side during what can often be an extended
appeal that the victim is not a party to.’” 150
CoNG. REC. S4270 (Apr. 22, 2004) (statement of
Sen. Kyl).

I have heard from crime victims’ advocates
that the Department has not been actively
enforcing this provision. Indeed, these advo-
cates tell me that they are unaware of even
a single case where the Department has used
this supplemental remedy. My final ques-
tion: Is it true that the Department has
never used this provision in even a single
case in the more than six years since the
CVRA was enacted?

Sincerely,
JON KYL,
U.S. Senator.
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HONORING OUR ARMED FOR

SERGEANT VORASACK T. XAYSANA

Mr. BENNET. Mr. President, it is
with a heavy heart that I rise today to
honor the life and heroic service of
SGT Vorasack T. Xaysana. Sergeant
Xaysana, assigned to the Headquarters
and Headquarters Company, 2nd Bat-
talion, based in Fort Hood, TX, died on
April 10, 2011. Sergeant Xaysana was
serving in support of Operation New
Dawn in Kirkuk, Iraq. He was 30 years
old.

A native of Westminster, CO, Ser-
geant Xaysana enlisted in the Army in
2005. During over 6 years of service, he
distinguished himself through his cour-
age and dedication to duty. Sergeant
Xaysana’s exemplary service quickly
won the recognition of his commanding
officers. He earned, among other deco-
rations, the Iraq Campaign Medal, the

Global War on Terrorism Service
Medal, and the Army Good Conduct
Medal.

Sergeant Xaysana worked on the
front lines of battle, serving in the
most dangerous areas of Iraq. Mark
Twain once said, ‘“The fear of death fol-
lows from the fear of life. A man who
lives fully is prepared to die at any
time.” Sergeant Xaysana’s service was
in keeping with this sentiment—by
selflessly putting country first, he
lived life to the fullest. He lived with a
sense of the highest honorable purpose.

At substantial personal risk, he
braved the chaos of combat zones
throughout Iraq. Though his fate on
the Dbattlefield was uncertain, he
pushed forward, protecting America’s
citizens, her safety, and the freedoms
we hold dear. For his service and the
lives he touched, Sergeant Xaysana
will forever be remembered as one of
our country’s bravest.

To Sergeant Xaysana’s parents,
Thong Chanh and Manithip, and to his
entire family, I cannot imagine the
sorrow you must be feeling. I hope
that, in time, the pain of your loss will
be eased by your pride in Vorasack’s
service and by your knowledge that his
country will never forget him. We are
humbled by his service and his sac-
rifice.

———

GRAZING IMPROVEMENT ACT

Mr. BARRASSO. Mr. President, I rise
today to submit for the RECORD an ar-
ticle written by Karen Budd-Falen and
published May 28, 2011, in the Wyoming
Livestock Journal. The article’s title is
“Leveling the Playing Field: Support
for the Grazing Improvement Act of
2011.”

The title of the article is instructive.
Anyone living and working in rural
communities knows the playing field is
not level. The National Environmental
Policy Act has become the preferred
tool to delay and litigate grazing per-
mit renewals for American ranchers.

Livestock grazing on public lands has
a strong tradition in Wyoming and all
Western States. Ranchers are proud
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stewards of the la yvet the permit-
ting process to renew their permits is
severely backlogged due to litigation
aimed at eliminating livestock from
public land.

During times of high unemployment
and increasing food prices, we need to
be encouraging jobs in rural economies.
We need to be fostering an environ-
ment to raise more high quality, safe,
American beef and lamb; not litigating
less.

That is why I introduced the Grazing
Improvement Act of 2011. This legisla-
tion will provide the certainty and sta-
bility public grazing permit holders
desperately need in order to continue
supporting rural jobs, providing
healthy food, and maintaining open
spaces for recreation and wildlife.

It is time to help level the playing
field for hard working ranching fami-
lies across the West. Their livelihood
should not be held hostage by litiga-
tion and anti-grazing special interest
groups. I thank my colleagues, Sen-
ators ENzI, CRAPO, HATCH, HELLER,
RIScH, and THUNE, in supporting ranch-
ing families and this legislation.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD the
article to which I referred.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wyoming Livestock Roundup,

May 28, 2011]

LEVELING THE PLAYING FIELD: SUPPORT FOR
THE GRAZING IMPROVEMENT ACT OF 2011
(By Karen Budd-Falen)

If jobs and the economy are the number
one concern for America, why are rural com-
munities and ranchers under attack by rad-
ical environmental groups and overzealous
federal regulators?

America depends upon the hundreds of
products that livestock provide, yet radical
groups and oppressive regulations make it
almost impossible for ranchers to stay in
business. Opposition to these jobs comes in
the form of litigation by radical environ-
mental groups to eliminate grazing on public
lands, radical environmental group pressure
to force ‘‘voluntary’ grazing permit buy-
outs from ‘‘willing sellers,” and holding per-
mittees hostage to the court deference given
to regulatory ‘‘experts.” The playing field is
not level and the rancher is on the losing
side. The Grazing Improvement Act of 2011
will level the playing field. I urge your sup-
port.

The Grazing Improvement Act of 2011 does
the following:

1. Term of Grazing Leases and Permits.
Both BLM and Forest Service term grazing
permits are for a 10-year term. This bill ex-
tends that term to 20 years. This extension
does not affect either the BLM’s or Forest
Service’s ability to make interim manage-
ment decisions based upon resource or other
needs, nor does it impact the preference
right of renewal for term grazing permits or
leases.

2. Renewal, Transfer and Reissuance of
Grazing Leases and Permits. This section
codifies the various ‘‘appropriation riders”
for the BLM and Forest Service requiring
that permits being reissued, renewed or
transferred continue to follow the existing
terms and conditions until the paperwork is
complete. Thus, the rancher is not held hos-
tage to the ability of the agency to get its
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United States Code Annotated
Federal Rules of Criminal Procedure for the United States District Courts (Refs & Annos)
1. Applicability

Federal Rules of Criminal Procedure, Rule 1
Rule 1. Scope; Definitions

Currentness

(a) Scope.

(1) In General. These rules govern the procedure in all criminal proceedings in the United States district courts, the United
States courts of appeals, and the Supreme Court of the United States.

(2) State or Local Judicial Officer. When a rule so states, it applies to a proceeding before a state or local judicial officer.

(3) Territorial Courts. These rules also govern the procedure in all criminal proceedings in the following courts:

(A) the district court of Guam;

(B) the district court for the Northern Mariana Islands, except as otherwise provided by law; and

(C) the district court of the Virgin Islands, except that the prosecution of offenses in that court must be by indictment or
information as otherwise provided by law.

(4) Removed Proceedings. Although these rules govern all proceedings after removal from a state court, state law governs
a dismissal by the prosecution.

(5) Excluded Proceedings. Proceedings not governed by these rules include:

(A) the extradition and rendition of a fugitive;

(B) a civil property forfeiture for violating a federal statute;

(C) the collection of a fine or penalty;

(D) a proceeding under a statute governing juvenile delinquency to the extent the procedure is inconsistent with the statute,
unless Rule 20(d) provides otherwise;
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(E) a dispute between seamen under 22 U.S.C. §§ 256-258; and

(F) a proceeding against a witness in a foreign country under 28 U.S.C. § 1784.

(b) Definitions. The following definitions apply to these rules:

(1) “Attorney for the government” means:

(A) the Attorney General or an authorized assistant;

(B) a United States attorney or an authorized assistant;

(C) when applicable to cases arising under Guam law, the Guam Attorney General or other person whom Guam law
authorizes to act in the matter; and

(D) any other attorney authorized by law to conduct proceedings under these rules as a prosecutor.

(2) “Court” means a federal judge performing functions authorized by law.

(3) “Federal judge” means:

(A) a justice or judge of the United States as these terms are defined in 28 U.S.C. § 451,

(B) a magistrate judge; and

(C) ajudge confirmed by the United States Senate and empowered by statute in any commonwealth, territory, or possession
to perform a function to which a particular rule relates.

(4) “Judge” means a federal judge or a state or local judicial officer.

(5) “Magistrate judge” means a United States magistrate judge as defined in 28 U.S.C. §§ 631-639.

(6) “Oath” includes an affirmation.

(7) “Organization” is defined in 18 U.S.C. § 18.
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(8) “Petty offense” is defined in 18 U.S.C. § 19.

(9) “State” includes the District of Columbia, and any commonwealth, territory, or possession of the United States.

(10) “State or local judicial officer” means:

(A) a state or local officer authorized to act under 18 U.S.C. § 3041; and

(B) a judicial officer empowered by statute in the District of Columbia or in any commonwealth, territory, or possession
to perform a function to which a particular rule relates.

(11) “Telephone” means any technology for transmitting live electronic voice communication.

(12) “Victim” means a “crime victim” as defined in 18 U.S.C. § 3771(e).

(¢) Authority of a Justice or Judge of the United States. When these rules authorize a magistrate judge to act, any other
federal judge may also act.

CREDIT(S)
(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 28, 1982, eff. Aug. 1, 1982; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29,
2002, eff. Dec. 1, 2002; Apr. 23, 2008, eff. Dec. 1, 2008; Apr. 26, 2011, eff. Dec. 1,2011.)

ADVISORY COMMITTEE NOTES
1944 Adoption

1. These rules are prescribed under the authority of two acts of Congress, namely: the Act of June 29, 1940, c. 445, 18 U.S.C.
former § 687 [now § 3771] (Proceedings in criminal cases prior to and including verdict; power of Supreme Court to prescribe
rules) and the Act of November 21, 1941, c. 492, 18 U.S.C. former § 689 [now §§ 3771 and 3772] (Proceedings to punish for
criminal contempt of court; application to §§ 687 and 688).

2. The courts of the United States covered by the rules are enumerated in Rule 54(a). In addition to Federal courts in the
continental United States they include district courts in Alaska, Hawaii, Puerto Rico and the Virgin Islands. In the Canal Zone
only the rules governing proceedings after verdict, finding or plea of guilty are applicable.

3. While the rules apply to proceedings before commissioners when acting as committing magistrates, they do not govern when
a commissioner acts as a trial magistrate for the trial of petty offenses committed on Federal reservations. That procedure is
governed by rules adopted by order promulgated by the Supreme Court on January 6, 1941 (311 U.S. 733,61 S.Ct. clv), pursuant
to the Act of October 9, 1940, c. 785, secs. 1to 5. See 18 U.S.C. former §§ 576-576d [now §§ 3401, 3402] (relating to trial of
petty offenses on Federal reservations by United States commissioners).

1972 Amendments
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The rule is amended to make clear that the rules are applicable to courts of the United States and, where the rule so provides,
to proceedings before United States magistrates and state or local judicial officers.

Primarily these rules are intended to govern proceedings in criminal cases triable in the United States District Court. Special
rules have been promulgated, pursuant to the authority set forth in28 U.S.C. § 636(c) [now (d) |, for the trial of “minor offenses”
before United States magistrates. (See Rules of Procedure for the Trial of Minor Offenses Before United States Magistrates
(January 27, 1971).)

However, there is inevitably some overlap between the two sets of rules. The Rules of Criminal Procedure for the United States
District Courts deal with preliminary, supplementary, and special proceedings which will often be conducted before United
States magistrates. This is true, for example, with regard to rule 3--The Complaint; rule 4--Arrest Warrant or Summons Upon
Complaint; rule 5--Initial Appearance Before the Magistrate; and rule 5. 1--Preliminary Examination. It is also true, for example,
of supplementary and special proceedings such as rule 40--Commitment to Another District, Removal; rule 41--Search and
Seizure; and rule 46--Release from Custody. Other of these rules, where applicable, also apply to proceedings before United
States magistrates. See Rules of Procedure for the Trial of Minor Offenses Before United States Magistrates, rule 1--Scope:

These rules govern the procedure and practice for the trial of minor offenses (including petty offenses) before United States
magistrates under Title 18, U.S.C. § 3401, and for appeals in such cases to judges of the district courts. To the extent that pretrial
and trial procedure and practice are not specifically covered by these rules, the Federal Rules of Criminal Procedure apply as
to minor offenses other than petty offenses. All other proceedings in criminal matters, other than petty offenses, before United
States magistrates are governed by the Federal Rules of Criminal Procedure.

State and local judicial officers are governed by these rules, but only when the rule specifically so provides. This is the case
of rule 3--The Complaint; rule 4--Arrest Warrant or Summons Upon Complaint; and rule 5--Initial Appearance Before the
Magistrate. These rules confer authority upon the “magistrate,” a term which is defined in new rule 54 as follows:

“Magistrate” includes a United States magistrate as defined in 28 U.S.C. §§ 631-639, a judge of the United States, another
judge or judicial officer specifically empowered by statute in force in any territory or possession, the commonwealth of Puerto
Rico, or the District of Columbia, to perform a function to which a particular rule relates, and a state or local judicial officer,

authorized by 18 U.S.C. § 3041 to perform the functions prescribed in rules 3, 4, and 5.

Rule 41 provides that a search warrant may be issued by “a judge of a state court of record” and thus confers that authority
upon appropriate state judicial officers.

The scope of rules 1 and 54 is discussed in C. Wright, Federal Practice and Procedure: Criminal §§ 21, 871-874 (1969,
Supp.1971), and 8 and 8A J. Moore, Federal Practice chapters 1 and 54 (2d ed. Cipes 1970, Supp.1971).

1982 Amendments

The amendment corrects an erroneous cross reference, from Rule 54(c) to Rule 54(a), and replaces the word “defined” with
the more appropriate word “provided.”

1993 Amendments
The Rule is amended to conform to the Judicial Improvements Act of 1990 [P.L. 101-650, Title I1I, Section 321] which provides
that each United States magistrate appointed under section 631 of title 28, United States Code, shall be known as a United

States magistrate judge.

2002 Amendments
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Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules. Consistent with the
title of the existing rule, the Committee believed that a statement of the scope of the rules should be placed at the beginning to
show readers which proceedings are governed by these rules. The Committee also revised the rule to incorporate the definitions
found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for several reasons:
First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas or somewhere outside the
jurisdiction of a particular district; it is unnecessary and has been deleted because once venue has been established, the Rules of
Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently deals with peace bonds; that provision is inconsistent
with the governing statute and has therefore been deleted. Finally, Rule 54(b)(4) references proceedings conducted before
United States Magistrate Judges, a topic now covered in Rule 58.

Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to the navigation laws
and to fishery offenses. Those provisions were considered obsolete. But if those proceedings were to arise, they would be
governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the reference to an “Act of
Congress” has been deleted from the restyled rules; instead the rules use the self-explanatory term “federal statute.” Second,
the language concerning demurrers, pleas in abatement, etc., has been deleted as being anachronistic. Third, the definitions
of “civil action” and “district court” have been deleted. Fourth, the term “attorney for the government” has been expanded to
include reference to those attorneys who may serve as special or independent counsel under applicable federal statutes. The
term “attorney for the government” contemplates an attorney of record in the case.

Fifth, the Committee added a definition for the term “court” in Rule 1(b)(2). Although that term originally was almost always
synonymous with the term “district judge,” the term might be misleading or unduly narrow because it may not cover the many
functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636. Additionally, the term does not cover circuit
judges who may be authorized to hold a district court. See 28 U.S.C. § 291. The proposed definition continues the traditional
view that “court” means district judge, but also reflects the current understanding that magistrate judges act as the “court” in
many proceedings. Finally, the Committee intends that the term “court” be used principally to describe a judicial officer, except
where a rule uses the term in a spatial sense, such as describing proceedings in “open court.”

Sixth, the term “Judge of the United States” has been replaced with the term “Federal judge.” That term includes Article IIT
judges and magistrate judges and, as noted in Rule 1(b)(3)(C), federal judges other than Article I1I judges who may be authorized
by statute to perform a particular act specified in the Rules of Criminal Procedure. The term does not include local judges in the
District of Columbia. Seventh, the definition of “L.aw” has been deleted as being superfluous and possibly misleading because
it suggests that administrative regulations are excluded.

Eighth, the current rules include three definitions of “magistrate judge.” The term used in amended Rule 1(b)(5) is limited to
United States magistrate judges. In the current rules the term magistrate judge includes not only United States magistrate judges,
but also district court judges, court of appeals judges, Supreme Court justices, and where authorized, state and local officers.
The Committee believed that the rules should reflect current practice, i.e., the wider and almost exclusive use of United States
magistrate judges, especially in preliminary matters. The definition, however, is not intended to restrict the use of other federal
judicial officers to perform those functions. Thus, Rule 1(c) has been added to make it clear that where the rules authorize a
magistrate judge to act, any other federal judge or justice may act.

Finally, the term “organization” has been added to the list of definitions.
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The remainder of the rule has been amended as part of the general restyling of the rules to make them more easily understood. In
addition to changes made to improve the clarity, the Committee has changed language to make style and terminology consistent
throughout the Criminal Rules. These changes are intended to be stylistic only.

2008 Amendments

Subdivision (b)(11). This amendment incorporates the definition of the term “crime victim” found in the Crime Victims' Rights
Act, codified at 18 U.S.C. § 3771(e). It provides that “the term ‘crime victim’ means a person directly and proximately harmed
as a result of the commission of a Federal offense or an offense in the District of Columbia.”

Upon occasion, disputes may arise over the question whether a particular person is a victim. Although the rule makes no special
provision for such cases, the courts have the authority to do any necessary fact finding and make any necessary legal rulings.

2011 Amendments

Subdivisions (b)(11) and (12). The added definition clarifies that the term “telephone” includes technologies enabling live voice
conversations that have developed since the traditional “land line” telephone. Calls placed by cell phone or from a computer over
the internet, would be included, for example. The definition is limited to live communication in order to ensure contemporaneous
communication and excludes voice recordings. Live voice communication should include services for the hearing impaired, or
other contemporaneous translation, where necessary.

Notes of Decisions (52)

Fed. Rules Cr. Proc. Rule 1, 18 U.S.C.A., FRCRP Rule 1
Including Amendments Received Through 7-1-15
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