Accountability &

International Financial Institutions

COMMUNITY PERSPECTIVES ON THE WORLD BANK S OFFICE
OF THE COMPLIANCE ADVISOR OMBUDSMAN

March 2017

Sl i ——
s ; — "

International Human Rights Law Clinic
University of California, Berkeley, School of Law






Accountability &
International Financial Institutions

COMMUNITY PERSPECTIVES ON THE WORLD BANK’S OFFICE

OF THE COMPLIANCE ADVISOR OMBUDSMAN

March 2017

Roxanna Altholz & Chris Sullivan



INTERNATIONAL HUMAN RIGHTS LAW CLINIC

UNIVERSITY OF CALIFORNIA, BERKELEY, SCHOOL OF LAW

'The International Human Rights Law Clinic (IHRLC) designs and implements innovative human rights projects to advance the struggle for
justice on behalf of individuals and marginalized communities through advocacy, research, and policy development. IHRLC employs an interdisci-
plinary model that leverages the intellectual capital of the university to provide innovative solutions to emerging human rights issues.

THRLC develops collaborative partnerships with researchers, scholars, and human rights activists worldwide. Students are integral to all phases
of IHRLC'’s work and acquire unparalleled experience generating knowledge and employing strategies to address the most urgent human

rights issues of our day. For more information, please visit www.humanrightsclinic.org.



CONTENTS Exccutive Summary /1

Introduction / 7
GoALs / 10

METHODS / 10

Background / 14
CAO'S MANDATE / 15

’
CAO'S PROCEDURE / 16

Quantitative Analysis /21
CONTEXT AND PARTIES INVOLVED IN CAO COMPLAINTS / 22
PROCEDURAL INTERVENTION BY CAO /25
PROCEDURAL OUTCOME / 27

DURATION OF CAO INTERVENTION / 29

Qualitative Analysis: Case Studies / 32
NATURAL GAS & OIL EXTRACTION PROJECT IN
KAZAKHSTAN / 33
MINING PROJECT IN GUATEMALA /[ 41
PALM OIL PROJECT IN INDONESIA / 50
WATER PRIVATIZATION PROJECT IN ECUADOR /59

OIL & GAS EXTRACTION PROJECT IN PERU / 65

Discussion of Findings / 72
CAO’S LIMITED AUTHORITY / 72
UNADDRESSED POWER IMBALANCES / 74

THE UNCERTAIN FATE OF COMPLAINANTS / 76
Conclusions and Recommendations / 79
Appendix / 84
Notes / 87

Authors and Acknowledgments /104






EXECUTIVE SUMMARY

This report presents findings from a study of the Office of the Compliance Advisor
Ombudsman (CAQO), an accountability mechanism the World Bank Group (World
Bank) created to ensure that it finances development projects that are sustainable and
benefit the poor. In the 1970s and 1980s, the World Bank prompted an internation-
al outcry for greater transparency and accountability when it financed infrastructure
projects that devastated the lives and environment of several communities. In 1999 the
World Bank created CAO to review complaints from private citizens who believe they
have been harmed by private sector development projects financed by the World Bank’s
International Finance Corporation (IFC) and the Multilateral Investment Guarantee
Agency (MIGA). CAO was the first independent oversight body among international
financial lenders to review complaints about private companies. In the last two decades,
CAQO has facilitated agreements between communities and private companies and issued
reports that critique failures by World Bank officials to follow the bank’s social and envi-
ronmental policies.

CAQO is part problem-solver, part investigator. During its problem-solving process,
CAQO intervenes in disputes between communities and private companies through joint
fact-finding, mediation, and negotiation; during its compliance review process, CAO
investigates compliance with bank policies designed to protect people and the environ-
ment. Every major International Financial Institution (IFI), like the World Bank, includ-
ing the African Development Bank, the Asian Development Bank, the European Bank
for Reconstruction and Development, the European Investment Bank, and the Inter-

American Development Bank has now established an accountability mechanism. These
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mechanisms are a crucial and sometimes, the only form
of potential redress available to communities harmed by
internationally-financed development projects. CAO
has to date responded to the largest number of com-
plaints of any IFI accountability body.'

This study, Accountability & International Financial
Institutions: Community Perspectives on the World Bank's
Office of the Compliance Advisor Ombudsman, uses quan-
titative and qualitative methods to assess CAO’s effec-
tiveness during its first decade of operation. Out of a data
set of cases that CAQO decided between 2000 and 2011,
we identified variables that might affect the outcomes
of CAOQ interventions. We also interviewed CAOQO staff,
bank officials, complainants, and community members
regarding CAQO’s response to complaints about devel-
opment projects in five countries: Ecuador, Guatemala,
Indonesia, Kazakhstan, and Peru. The quantitative and
qualitative findings provide insight into the nature of the
conflicts addressed by CAO, the factors that influenced
CAO’s approach to accountability and outcomes, and

community perceptions of CAO’s effectiveness.

The study’s main findings are as follows:

1. CAO acted as a convener of dispute-resolution
meetings and not as an investigator in most cases.
During its first 10 years of operation, CAQO rarely in-
vestigated whether the World Bank violated its own
social and environmental policies. This despite ample
evidence that the World Bank routinely failed inde-
pendently to assess or to mitigate negative project
impacts and that the bank established CAO to en-
sure that its projects are environmentally and socially
sound and contribute to sustainable development.
CAO audited the bank’s compliance with its policies
in only 7% of cases in our data set. Although the rate
at which CAO cases reached the compliance stage
increased over time, the pace at which CAO con-
ducted audits—i.e., determined whether the bank
adhered to its social and economic policies—did

not increase significantly. Many complainants and

representatives criticized CAO’s decision to forgo

audits in their cases. Some viewed CAQ’s decision
not to conduct an audit as evidence of CAQ’s weak

authority and lack of independence.

2. CAO bad some success as a problem solver. CAO
has emphasized its role as a “creative problem-solver”
that works to resolve concerns about environmen-
tal and social impacts by facilitating agreements
between affected communities and companies. Of
the 72 cases in our analysis, 32% (23 cases) reached
an agreement and 68% (49 cases) did not result in
an agreement. CAO facilitated more agreements
over time as changes were implemented in CAO’s
procedures, however. In interviews, complainants
and community members raised concerns about the
process used to reach agreement and the quality of
the agreements reached. CAO’s lack of authority, the
voluntary nature of the dispute resolution process,
and the intractability of the conflict contributed to
the impasse between parties. Complainants also crit-
icized CAO’s dispute process for failing to address
underlying causes of conflicts between communities

and companies.

3. Many CAO complaints involve intractable
conflicts that are resistant to resolution through
problem solving. Most of the complaints CAO found
eligible for further action between 2000—2011 were
filed about projects that the World Bank expected
to have significant and irreversible adverse social
and environmental impacts. According to the IFC,
these projects would lead to job creation, increase
energy production, and attract foreign investment to
the region. Although the extractive industries (oil/
gas/mining/chemicals) represent a small portion of
the World Bank's IFC/MIGA projects (9% of their
investment portfolio in 2010), 61% of the eligible
complaints examined concerned extractive industry
projects. Interviews indicate that in extractive indus-
try cases complainants and extractive industry com-
panies held deeply divergent views about the social
and environmental impacts of the projects and the

rights of community members. The deep divisions
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between companies and communities may explain in
part why, according to statistical analysis, complain-
ants who filed complaints about extractive industries
projects were significantly less likely to reach an
agreement with the company. CAO’s intervention
also lasted significantly less time in cases against ex-
tractive industry projects compared to cases against

non-extractive industry projects.

4. Stark power imbalances exist between the parties
involved in CAO cases. IFC/MIGA finances projects
in some of the world’s poorest countries. According
to the United Nations' Human Development Index
(HDI), a composite measure of life expectancy,
income per capita, and education levels of the world’s
nations, more than half of the countries where CAO
complaints originate are among the least developed
in the world. Yet complainants are up against com-
panies whose IFC/MIGA financing alone stretches
into the multimillions of dollars and whose reve-
nues may stretch into the billions. The enormous
differences in access to power or resources—such

as money, information, technical expertise, and
time—profoundly disadvantage communities that
seek redress. Additionally, a number of complainants
and community members believed that the media-
tion rules exacerbated power imbalances and creat-
ed questions about undue company influence and
CAOQ’s independence. Some claimed that the “ground
rules” CAOQ itself imposed on the problem-solving
process left complainants without a role in the se-
lection of a mediator, forbade them from discussing
the problem-solving process with outside parties,
and prohibited them from selecting NGO staff or
lawyers to represent them directly in mediation or

negotiations.

5. Who filed the complaint influenced CAO’s
process and outcome. Civil society organizations and
other actors from outside the community played a
significant role in CAO cases. Civil society organiza-
tions alerted community members to the opportu-

nity to file a complaint with CAO; garnered media

attention on project impacts; conducted community
outreach and education; trained community mem-
bers to participate in CAO’s dispute resolution
process; provided advice, counsel, and research for
meetings with CAO and companies; and participat-
ed in efforts to monitor compliance with agreements.
When an international organization helped file the
complaint, the cases were much more likely to reach
the audit stage. CAO also spent more time on cases
involving organizations. The contending parties were
more likely to reach agreement, though, if complain-
ants included members of communities harmed by a

project.

6. The wealth of companies influenced CAO’s pro-
cess and outcome. The companies that receive IFC/
MIGA financing are under no obligation to partic-
ipate in CAO's dispute-resolution process. Some
companies, after complaints were filed against their
projects, simply repaid the loan early and severed all
contractual duties with the World Bank. Our data
suggest company revenue and the size of the IFC/
MIGA project financing may have influenced CAO’s
process and outcome. The higher the revenue of the
company involved in the project, the less likely it was
for the complaint to progress to compliance review.
Cases involving companies with annual revenue
higher than $50 billion took significantly less time
and were less likely to be investigated by CAO for
compliance with bank social and environmental
policies than cases involving companies with lower
revenues. Cases involving IFC’s largest borrowers—
projects with loan commitments greater than $20
million—had significantly shorter duration than
complaints with smaller project loans. Researchers
note some of these findings included only a subset
of our cases. Future research will include additional
cases and control variables to further examine these

relationships.

7. There was no outcome in the majority of CAO
cases, CAO did not mediate an agreement or con-

duct an audit in 62% of the cases it deemed eligible
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for review during the time period studied. Many of
the complainants interviewed believed that partici-
pation in CAQ’s process failed to produce positive
results. The lack of results may have motivated com-
munities to file multiple complaints about the same
project: of the 72 cases in our analysis, 42 complaints
were brought against 7 projects. Some complainants
claimed that adverse consequences resulted from
filing a complaint with CAO, such as harassment
and reprisals by company employees, exhaustion of
resources, and the deterioration of their relationship

with the company.

dispute resolution process. The World Bank should
also require bank officials to address CAO’s find-

ings regarding compliance.

2. Identify violations of international human rights
standards. According to its operational guidelines,
CAQO should not support agreements that violate
international law. The World Bank’s failure to fully
integrate human rights standards into its mandate
and sustainability policies, the voluntary nature of
CAOQ’s dispute resolution process, and CAO’s reluc-
tance to determine the applicability of human rights
norms to cases it investigates has undermined this

commitment. In some of the cases examined, CAO

RECOMMENDATIONS failed to address potential human rights violations

Based on our findings, we offer the following and focused instead on issues that were amenable

recommendations:

1. Strengthen the accountability mandate of the
World Bank Group’s Office of the Compliance
Advisor Ombudsman. In the Office of the Compli-
ance Advisor Ombudsman (CAQO), the World Bank
Group (World Bank) has created the expectation of
accountability, according to interviews with com-
plainants and community members. CAO does not
currently have the authority to fulfill that expecta-
tion, however. CAO cannot issue a binding decision
or order the bank or company to remedy harms
caused by a development project. Nor can CAO stop
a project that causes grave, irreparable, and unad-
dressed harms. If CAO finds that the International
Finance Corporation (IFC) or the Multilateral
Investment Guarantee Agency (MIGA) failed

to comply with social and environmental polices
during the compliance audit, it is bank officials, not
CAO, who decide whether and how to move the
project into compliance. The World Bank should
take steps to expand CAQ’s authority to hold a
company and the IFC/MIGA accountable for
breaches of bank policies by, for example, contrac-
tually obligating companies receiving World Bank
financing to inform communities about CAO’s

complaint mechanism and to participate in CAO’s

to consensus by the parties, interviews with those
involved indicate. CAO should act proactively and
diligently to identify concerns that implicate human
rights violations by conducting an analysis of project
impacts, applicable international and domestic laws,
and local practices. Such investigations of human
rights issues should be part of CAO’s initial assess-

ment of a complaint.

3. Address power imbalances between the parties.
Companies receiving World Bank financing include
some of the world’s largest and most influential
companies while the affected communities often have
little access to political, economic, or social resources.
This study found that stark differences in access to
power or resources—such as money, information,
technical expertise, and time—between the parties
may influence CAO’s procedure, outcomes, and com-
munity perceptions of its fairness. Although CAO
met with parties, offered trainings, and contracted
with local mediators in an effort to “level the playing
field,” these measures did not adequately address the
communities’ lack of information, expertise, or power
relative to a company. The World Bank, IFC/MIGA,
and CAQ should redouble efforts to ensure that
communities can meaningfully participate in CAO’s

process. This could be done in the following ways:
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a. Improve community access to information.
Access to information provides local communities
the opportunity to identify and voice concerns,
which is key to accountability. While the IFC's
Policy on Disclosure of Information establishes

a presumption of disclosure, it also establishes
far-reaching exceptions to the rule. This study
found that complainants often lacked access to
key information about a company’s project, which
undermines their ability to seek accountability
before CAO. The IFC/MIGA should expand

its disclosure policy to require dissemination of
investment and project information, especially
information related to the potential environmen-
tal and social impacts, to affected communities

in relevant languages; create a public registry for
project information that is routinely updated; and
contractually obligate companies receiving IFC/
MIGA financing to disclose project information
to communities. If the IFC/MIGA decides not to
disclose information, the reasons for this decision

should be made public.

b. Ensure that ground rules for negotiation and
mediation do not exacerbate power imbalances.
The ground rules CAO used during the problem
solving process exacerbated power differences
with the company, a number of complainants
interviewed reported. The voluntary nature of the
problem-solving process limits CAO’s ability to
prevent companies from dominating the process
to force concessions from complainants. CAO
should reconsider ground rules for negotiation
and mediation that may exacerbate power imbal-
ances, such as rules that require strict confidential-
ity, limit the role of communities’ representatives,
prohibit communities’ contact with the media,
and inhibit access to other forms of accountability,
such as litigation. CAO also should raise secu-
rity risks, particularly the risk of harassment or
violence against opponents to the project, with the

parties and identify an action plan to address ac-

tual or threatened reprisals against complainants

before initiating a problem-solving process.

c.  Respect the autonomy of complainants to
select their representatives. This study found
that CAO’s decision to limit the participation of
civil society organizations and legal representa-
tives during negotiation and mediation engen-
dered distrust among complainants and in some
cases prompted their decision to withdraw from
the dispute resolution process. Several complain-
ants believed that CAQO's approach to representa-
tion also exacerbated power imbalances. Although
direct contact with affected communities is critical
to CAO’s work, CAO should respect complain-
ants autonomy to engage legal representation

or to enjoy the support of organizations. CAO
should reform its operational guidelines to allow
organizations standing to file complaints, to rec-
ognize complainants’ autonomy in the selection of
their representatives, and to allow for the partici-
pation of representatives selected by complainants

in mediation and negotiation.

d. Ensure adequate access by complainants to
technical expertise. Many of the projects entail
complex technical issues, but complainants and
affected communities often do not have the re-
sources to bring in technical experts or gain access
to proprietary information. CAO should ensure
complainants have access to technical expertise
by using a mediator who has the requisite techni-
cal expertise or experience and/or making funds
available for complainants to hire experts in order
to equalize access to technical information and

expertise.

4. Expand scope of CAO’s compliance review.
During its compliance review, CAO determines
whether the bank complied with its own policies and
protections. The focus of CAO’s audit is the IFC/
MIGA and not the company. During the appraisal
process, however, CAO should determine whether
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the project “raise[s] substantial concerns regarding
environmental and/or social outcomes, and/or
issues of systemic importance to [the] IFC/MIGA.
In practice, according to our case studies, CAO

had a much narrower view of the purpose of its
appraisal. Its decision to conduct an audit turned
on whether the IFC/MIGA took steps to assure
itself of compliance with bank operational policies,
regardless of whether the bank’s approach led to

the intended outcome on the ground. CAO should
clarify that the performance of the company is a
focus of compliance audits in addition to auditing
due diligence by the IFC/MIGA. CAO should also
independently verify whether the company effec-
tively implemented bank policies and whether those
policies prevented or mitigated social and environ-

mental impacts.

5. Clarify the role of complainants. CAO’s rules of
procedure and practices do not offer complainants—
the signatories of the complaint—opportunities for
meaningful participation in the process. This study
found that CAO determined who mediated discus-
sions, who was at the negotiation table, and what
issues were discussed. Additionally, CAO’s rules of
procedure do not require staff to consult with the
complainants or to visit the project site to determine
whether or not a complaint merits an audit. CAO’s
operational guidelines should specify the positive
role of complainants during the problem-solving pro-
cess, should require staff to consult with complainants
during compliance appraisal and audit, and should
allow complainants the same opportunity as IFC/
MIGA management to respond to draft and final

audit reports.



INTRODUCTION

For over seven decades, the World Bank Group (“World Bank”), an international finan-
cial institution created by the United States and 43 other countries in 1944 to support
the reconstruction of war-torn Europe, has provided governments and private companies
billions of dollars in financing to develop infrastructure, create jobs, and improve access
to food, health, education, and electricity in the wotld’s poorest countries. By facilitating
access to capital and technical assistance for new roads, dams, mines, and power plants,
the World Bank seeks to promote economic growth and reduce poverty in developing
nations. Some bank-financed projects, however, not only have failed to benefit the poor,
they forcibly have displaced people, destroyed livelihoods, and irreparably damaged the
environment.

The World Bank has financed dam projects in dozens of countries that have forced
thousands of indigenous peoples from their ancestral land;* rural development and agri-
cultural settlement projects that have led to the destruction of tropical forests at unprec-
edented rates;? and large-scale agricultural projects that require the misuse and overuse
of pesticides and fertilizers to the detriment of public health and agricultural yields.*
Intense scrutiny of its lending practices by environmental organizations, human rights
groups, and governments prompted the World Bank in recent decades to develop policies
and mechanisms intended to mitigate harms to local communities. In announcing a set
of reforms in 1987, World Bank President Barber Conable said, “If the World Bank has
been part of the problem in the past, it can and will be a strong force in finding solutions

in the future.”®
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In the late 1980s, the World Bank developed envi-
ronmental and social policies designed to influence the
selection of projects it financed as well as the projects’
implementation. These policies aimed to identify, avoid,
and mitigate risks to people and to the environment by
establishing requirements for issues ranging from pub-
lic disclosure of project information and environmen-
tal assessments to the protection of community health,
safety, and cultural heritage. Social and environmental
safeguards became a cornerstone of the bank’s approach
to development, but they failed to prevent some bank-fi-
nanced projects from causing severe environmental and
humanitarian harm. The World Bank routinely ignored
its own policies to fund projects that displaced millions
from their land and way of life.® Former World Bank
officials charged that the environmental and social poli-
cies were “window dressing” and that the bank’s culture
of loan approval incentivized staff to prioritize “getting
money out the door” and to ignore human rights and en-
vironment concerns.’

Bank culture and the failure to properly consider so-
cial and environmental safeguards resulted in bank-fi-
nanced projects that deepened social inequities and
accelerated environmental degradation. In 1985, for ex-
ample, the World Bank chose to finance the construction
of the Sardar Sarovar dam on India’s Narmada River
without conducting a full environmental impact study.
The 535-foot-high dam would forcibly displace more
than 140,000 Indian farmers and tribal people.® An in-
ternational outcry compelled the World Bank to com-
mission the first independent review of a bank-financed
project. Although the independent experts urged the
bank to “step back from the [project] and consider [it]
afresh” due to a number of issues related to the environ-
ment and forced resettlement, the World Bank pressed
forward with the loan and established benchmarks to
address project deficiencies.” Unable to satisfy bank so-
cial and environmental safeguards, the Indian govern-
ment later decided to forgo World Bank financing.”

In the 1990s the World Bank created ways for people
and communities that believed they had been harmed

by its projects to voice their concerns to the bank's high-

est authorities and thereby strengthen accountability in
bank operations. In 1993 the World Bank established the
Inspection Panel, the first independent accountability
mechanism to address the complaints of private citi-
zens harmed by international development projects. The
Inspection Panel was authorized to conduct independent
investigations to determine whether the bank complied
with its own operational policies and safeguards in pro-
viding financing to governments, though not to private
companies. In 1999 the World Bank established a sim-
ilar mechanism, the Office of the Compliance Advisor
Ombudsman (CAO), to consider complaints filed by
local communities who believed they were harmed by
bank-backed private companies.

Today every major International Financial Institution
(IFI), including the African Development Bank, the
Asian Development Bank, the European Bank for
Reconstruction and Development, the European
Investment Bank, and the Inter-American Development
Bank, has followed the World Bank’s lead by adopting
social and environmental safeguards, and by establish-
ing accountability mechanisms. These IFI accountability
mechanisms share a common mission to provide private
citizens with the opportunity to seek compliance with
the particular institution’s environmental and social pol-
icies."" Most address community concerns through dis-
pute resolution (e.g., mediation) and/or by auditing bank
compliance with its social and environmental policies.

This study, Accountability & International Financial
Institutions: Community Perspectives on the World Bank's
Office of the Compliance Advisor Ombudsman (CAO),
offers an empirical view of how one of these mecha-
nisms works, what factors influence its approach and
outcomes, and when communities believe it is effective
and fair. In 2012, Berkeley Law’s International Human
Rights Law Clinic (IHRLC) began this study of CAO,
which reviews complaints from anyone adversely affect-
ed by a private company financed by the World Bank’s
International Finance Corporation (IFC) and the
Multilateral Investment Guarantee Agency (MIGA), to
understand the effectiveness of accountability measures

established by IFIs. IHRLC used its experience with
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international accountability mechanisms to inform this
assessment of CAQ’s effectiveness. This study was con-
ducted independently and funded through private do-
nors. We interviewed dozens of members of CAO and
World Bank staff and provided the Vice-President of
CAO the opportunity to comment on the content of the
report before publication.

Although a popular term in political discourse and
policy debates, “accountability” is an elusive concept
with no universally accepted definition. With respect
to international institutions, one scholar has defined ac-
countability as a vertical relationship “between an actor
and a forum, in which the actor has an obligation to ex-
plain and to justify his or her conduct, the forum can
pose questions and pass judgment, and the actor may
face consequences.”? IFI accountability mechanisms are
an innovative form of citizen-driven accountability, but
have significant structural limitations.

Historically, private citizens who were affected by IFI
operations had no recourse to hold international finan-
cial institutions directly accountable.” Like most inter-
national organizations, IFIs enjoy immunity from suit
by private citizens in national courts.”* IFIs are legally
accountable to their constituent member states, the par-
ties to which they have contractual obligations (i.e., the
governments and companies receiving financing), and
their staff."” Over the last several decades, the growing
influence of international institutions over issues pre-
viously regulated domestically and the development of
international human rights law have given rise to calls
for greater accountability and transparency of inter-
national institutions, including IFIs.'® Sustained cam-
paigns by environmental and human rights groups are
credited with pressuring IFIs to develop more respon-
sive social and environmental policies and accountability
mechanisms."’

While the creation of IFI accountability mechanisms is
a step forward, these mechanisms share some significant
deficiencies: they lack the authority to compel reform or
remedies, are prohibited from disclosing project infor-
mation, and are beholden to the IFIs for their budgets.

IFT accountability mechanisms, however, have in certain

instances secured compensation for people harmed by
IFI-financed development projects and prompted chang-
es to IFI social and environmental policies.' In their de-
cisions about the nature and scope of IFI obligations to
comply with social and environmental standards, IFI ac-
countability mechanisms have also influenced the devel-
opment of international human rights, environmental,
and administrative law.”” The World Bank’s Inspection
Panel, for example, has used international principles to
draw attention to the human impact of bank policies and
to assess compliance with bank environmental and social
policies.”” One scholar notes that “[i]n this way, [deci-
sions by IFI accountability mechanisms] are contribut-
ing to the accretion of precedents that inform the cre-
ation of international customary law and the principles
incorporated into international agreements.””!

The scholarly literature on accountability acknowledg-
es the limited impact of IFI accountability mechanisms.*
Nevertheless, research describes the promise of IFI ac-
countability mechanisms in resolving conflicts between
local communities and governments/companies.”” Several
scholars have pointed out that the problem-solving as-
pect of these accountability mechanisms is essential be-
cause private citizens “are more interested in having the
problems caused by the organization’s operations solved
than they are in ensuring that the staff and management
comply with the applicable operational policies and proce-
dures, which may not be well known by them.”*

This study contributes to the existing literature in at
least three important ways. First, we look not only at
CAOQ’s procedural rules, but also at its practice in order
to examine closely its response to eligible complaints
during its first decade of operations. Second, through
interviews with dozens of complainants and community
members, we offer the first detailed look at the experi-
ences of those who use CAO to address their concerns.
IFIs, including the World Bank, have engaged teams
of experts to review IFI accountability mechanisms in
operation to assess their effectiveness.”” In formulating
their recommendations, though, the reviews have not
rigorously examined the perspective of complainants or

community members on CAQO’s effectiveness or its im-
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pact. Indeed, only one of the three teams of experts that
have previously reviewed CAO’s work interviewed com-
plainants, and none interviewed community members
harmed by IFC/MIGA development projects.”® Third,
we draw on three important areas of scholarship—alter-
native dispute resolution, human rights, and procedut-
al justice—to interpret our quantitative and qualitative
findings. These fields offer valuable frameworks and cri-
teria for assessing CAQO’s effectiveness from the perspec-

tive of affected communities.

A. GOALS

We selected CAO for study for several reasons. The IFC
has described itself as “the world’s largest global develop-
ment institution focused on the private sector”—it has
delivered more than $245 billion in financing to busi-
nesses since it was created 60 years ago.”” Its Performance
Standards are the most widely accepted social and envi-
ronmental framework among actors involved in interna-
tional financing, including MIGA.*® MIGA offers polit-
ical risk insurance for all 179 World Bank members. In
2016, MIGA insured a total of $4.2 billion.? CAO has
fielded the largest number of complaints of any IFI re-
course mechanism. Relative to other IFI recourse mech-
anisms, CAQ is well-resourced and staffed, and it has
made public ample and updated information about its
procedures, including case material, guidelines, annual
reports, and internal audits.

This study is intended to provide a glimpse into
the world of accountability at IFIs and on-the-ground

bank-financed development sites.* Its goals are to:

1. Understand how CAO attempts to address com-
plaints by private citizens and what factors influence

its process and outcomes;

2. Capture the views of complainants and com-
munity members about the effectiveness of CAO’s

process and outcomes; and

3. Identify ways the World Bank, IFC, MIGA, and
CAO can improve CAQO’s accountability process.

I0

B. METHODS

To investigate CAO’s process and outcomes, we used
quantitative and qualitative methods. We first created a
coded data set of CAO complaints filed between 2000
and 2011—the first 11 years of CAO—and used various
statistical techniques to explore individual variables and
relationships between variables as possible explanations
of CAO decisions and results. We also examined in de-
tail CAO's responses to five selected cases filed by indi-
viduals, communities, and organizations about projects
in Ecuador, Guatemala, Indonesia, Kazakhstan, and
Peru by conducting semi-structured interviews with key

informants, complainants, and community members.

Quantitative Data

To examine what factors may most affect the outcomes
of CAO interventions, we coded CAO complaints filed
between 2000 and 2011 using over 80 variables, including
geographic location of the project, status of the project,
duration and type of CAQO’s intervention, financial com-
mitment by IFC/MIGA, revenue of the project compa-
ny, characteristics of the complainant(s), and the types
of harms alleged. Data was obtained from CAO’s case
registry (available on its website), case reports, annual
reports, and other publications; company websites; and
other online sources.

We employed two approaches in our statistical anal-
yses. First, we examined summary statistics of individ-
ual variables and how these differed both over time and
across regions. This study includes a discussion of fre-
quency distributions and summary statistics for key de-
pendent and independent variables related to CAO’s re-
sponse to complaints, the complainants, and project-level
characteristics. Second, we examined how different vari-
ables were statistically related to each other. The analysis
focused on three key dependent (or outcome) variables
that indicated the strength and type of CAO interven-
tion: (1) whether an agreement was reached between
parties; (2) whether CAO considered conducting a com-
pliance audit of bank policies; and (3) the duration of

CAOQ’s process. The statistical analyses considered how
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TABLE 1: CASE CHARACTERISTICS
Procedural Category Agreement Reached: YES Agreement Reached: NO
Ongoing Ombudsman / Ecuador-Interagua o1/Guayaquil Guatemala-Marlin-o1/Sipacapa

Settled After Dispute Resolution

Closed After Dispute Resolution N/A

and Compliance Appraisal

Peru-Maple Energy-o1/Nuevo Sucre

and Canain

Ongoing Compliance Case/
Closed After Dispute Resolution
and Compliance Audit

West Kalimantan

Indonesia-Wilmar Group-o1/

Kazakhstan-Lukoil Overseas-o1/Berezovka

TABLE 2: INTERVIEWS CONDUCTED

Non-Project  Lukoil Interagua  Marlin Maple Energy ~ Wilmar Total

Specific Project in Project in Project in Project in Project in

Interviews Kazakhstan ~ Ecuador Guatemala Peru Indonesia
Key Informant 13 8* 6* 5 3* 2 34
Interviews
Complainants & N/A 6 10 3 2 2 23
Community Member
Interviews

57

*Includes key informants who were interviewed about multiple projects.

these three variables were related to several independent
variables, including region, project category, company
revenue, types of harms alleged by complainants, and size
of the IFC loan. The analysis used cross-tabulations, chi-
squared tests, t-tests, and regression analyses to examine
significant associations between each of the three main
dependent variables and several independent variables of
interest. Where possible, researchers created bar-graphs,

pie-charts, and histograms to display key findings.

Qualitative Data

We also studied five cases in depth to gain a better un-
derstanding of CAQO’s practice. Rather than randomly
select cases, we used a three-tiered sampling strategy to

choose them. We looked at cases opened by CAO be-

tween 2000 and 2011 and included them in our data set

II

based on three criteria: (1) the strength of CAO’s inter-
vention (measured by complaint duration, diversity of
alleged harms filed by complainants, and the diversity
of complainants);* (2) the procedure used by CAO to
address the complaint; and (3) our determination of
whether or not an agreement had been reached between
parties. Finally, we prioritized more recent cases and se-
lected only those that were filed in 2004 or later.

The five cases selected for further analysis are given
in Table 1.

The five case studies examined CAQ’s response to
complaints filed about projects in Ecuador, Guatemala,
Indonesia, Kazakhstan, and Peru. We used a semi-struc-
tured questionnaire to conduct one- to two-hour in-
terviews with key informants, complainants, and com-

munity members about these cases (see Table 2). Key
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informants included academics, CAO staff, World Bank
officials, project company representatives, and NGO
representatives. Key informants were selected based on
publicly available case material; a literature survey; and
discussions with bank, company, and NGO represen-
tatives. Complainants and community members were
asked about their perspectives on the effectiveness of
CAO procedures along three key dimensions: the fair-
ness of the process and its outcome, satisfaction with the
process and outcome, and perceptions about how the
relationship with the project company was changed by
CAQO’s intervention. We travelled to Washington, D.C.
as well as to project sites in Ecuador, Guatemala, and
Kazakhstan to conduct interviews in person; where that
was not feasible, we conducted the interviews by phone.

We also did extensive desk research to document in
detail the procedure CAO used and the outcome of its
intervention. The case study materials were drawn from
primary CAO documents and publically available sec-
ondary sources including scholatly articles, books, re-

ports, newspapers, and official documents.

Limitations

The mixed methods approach (quantitative data analy-
sis, key informant interviews, literature survey, and case
studies) to understanding the effectiveness of CAQO’s in-
terventions, we believe, has helped to increase the overall
validity of the research findings. While every effort was
made to ensure data were collected and analyzed in a sys-
tematic fashion, several potential limitations to the study
also must be addressed.

The quantitative data set offers a population of all
69 complaints that individuals and organizations filed
with CAO between August 2000 and June 2010 that
were deemed eligible for CAO assessment—a time pe-
riod that reflects the first 10 fiscal years of CAO’s op-
eration. In addition, we included three complaints from
the 2011 fiscal year, for a grand total of 72 cases. The data
set does not include either complaints deemed ineligible
by CAO or cases initiated by request of senior manage-
ment of IFC/MIGA or the president of the World Bank
Group.” The 72 complaints addressed by CAO between

I2

August 2000 and May 2011 on which we focused may
not be representative of complaints brought to the atten-
tion of other International Financial Institutions (IFIs).
Nonetheless CAO is the largest organization of its type,
and it has proved a model for how other IFIs may han-
dle complaints. Insights gleaned from our quantitative
findings may serve as testable hypotheses in alternative
settings. For a full list of the cases included in the data
set, please refer to Appendix A.

The time period covered by this analysis includes sev-
eral iterations of CAQOY’s rules of procedure. CAO made
further significant changes to its procedures in 2013 (out-
side the scope of our data set). Under the new rules, in-
dividuals harmed by projects may request a compliance
review directly, while prior to 2013, complainants had
first to exhaust the dispute resolution process before
CAO or bank management would transfer the case for
compliance review. This reform, enacted subsequent to
the complaints included in the data set, may significantly
affect the experience later complainants have with CAO.
Indeed, based on preliminary examination of post-2013
data, it appears cases filed between 2013 and 2016 were
significantly more likely to reach the compliance review
stage (appraisal/audit) compared to cases filed before
2013. Researchers will examine this additional data in
more detail in a forthcoming study.

From a statistical perspective, the size of the data (72
cases) made it difficult to assess complicated multi-vari-
ate relationships between independent and dependent
variables. For ease of interpretation, our statistical anal-
ysis focuses on describing individual variables and ex-
amining relationships between only two variables con-
sidered at a time. While we are confident in presenting
these statistical relationships, the findings may need to
be revised when additional variables are considered in
the analysis. A forthcoming report will use an expanded
data set (which includes complaints addressed by CAO
between 2000 and 2016) to examine these more compli-
cated relationships using additional variables and data
from other years and recourse mechanisms.

Additional limitations include incomplete data.

While the purpose of the quantitative data analysis
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was to examine variables that may affect the outcomes
of CAO interventions, the data set does not include all
factors that may have a significant effect on the outcome
of complaints. Characteristics of CAO staff (including
individual and office-level characteristics), for example,
may also influence how complaints were handled. While
it is difficult to directly assess these characteristics, re-
searchers separated CAOQO’s handling of complaints
into three different time periods that reflected broader
changes in CAO’s mandate and rules of procedure, and
may capture broader trends in how CAO handled com-
plaints at the organizational level.

We were also unable to obtain the financial informa-
tion for several companies associated with the projects
involved. Portions of the quantitative analysis were thus
restricted to those cases that contained complete data.

Although there were 72 individual complaints coded
in the quantitative data set, these complaints were filed
against only 37 distinct IFC/MIGA sponsored projects.
Thirty of the cases brought to CAO entailed multiple
single complaints brought against a single project; the
remaining 42 complaints were part of multiple sepa-
rate complaints (often filed in different years) brought

against only seven different projects. One project in pat-
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ticular, the BTC Pipeline in Georgia and Turkey, was the
object of 27 unique complaints. Since we were primarily
interested in variation in CAO’s handling of cases at the
complaint level, each of the 72 complaints was treated
as a separate unit of analysis. The presence of multiple
complaints directed against single projects may intro-
duce bias in our findings. To account for this bias, we
made statistical adjustments to correct for project-level
grouping effects on complaint level outcomes.

Finally, the non-random sampling methods we uti-
lized in selecting the key informants and case studies
may also introduce bias in the study findings. The five
cases selected may not be representative of the experi-
ences of complaints filed in other geographic or tempo-
ral settings. Our sampling strategy sought to maximize
the breadth of experiences with CAQO's process and our
evaluation of whether agreement was reached between
the parties involved. Of primary concern, though, is not
whether these cases are representative of a larger whole,
but rather understanding the mechanisms and processes
regarding how CAO addressed complaints filed under
these conditions. Additional follow-up surveys or stud-
ies may address issues of representativeness and general-

izability to additional settings.
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In the late 1990s the International Finance Corporation (IFC) and the Multilateral
Investment Guarantee Agency (MIGA) adopted social and environmental policies de-
signed to regulate the types of projects World Bank agencies would agree to finance and
how those projects were implemented.” These policies include a set of performance
standards that the borrower or insured is contractually obligated to follow throughout
the life of a bank-financed project.’* The performance standards establish the obligation
for companies to assess social and environmental risks; the duty to consult with local
communities and to provide project-related information; and the duty to identify social
and environmental impacts that require particular attention, such as labor and working
conditions, pollution, community health, safety and security, land acquisition and invol-
untary resettlement, biodiversity conservation and management, treatment of indigenous
peoples, and respect for cultural heritage.”

World Bank-financed projects, however, have not always complied with these social and
environmental policies in practice. According to its terms of reference, the Office of the
Compliance Advisor Ombudsman (CAO) was created “as an additional pillar ... to en-
sure that projects are environmentally and socially sound and enhance IFC’s and MIGA's
contribution to sustainable development.””® CAO addresses this mission through three
functions: dispute resolution, compliance oversight, and provision of advice to World
Bank management about relevant policy. Dispute resolution and compliance oversight are
triggered either by a request from bank management or a complaint submitted by a person
who believes he or she has been, or might be, harmed by a bank-financed project. During

the dispute-resolution phase, CAO uses a problem-solving approach to address conflicts
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between the affected community and the company. The
focus of the compliance phase is on IFC/MIGA and
how IFC/MIGA assured itself that the project complied
with bank policies, standards, and guidelines.”” Although
the focus of CAO compliance is on the bank and not the
company, CAO recognizes that “[iJn many cases...it
will be necessary to review the actions of the [compa-
ny] and verify outcomes in the field, in assessing the
performance of the project and implementation of mea-
sures to meet the relevant requirements.””® In its advisory
role, CAQ reflects on lessons learned from its caseload to
provide guidance to the World Bank president and senior
management about policies and standards. This study fo-
cuses only on the dispute resolution and compliance func-
tions to examine how CAQO responds to complaints from
communities about social and environmental impacts.
Through CAQ’s advisory role, CAO provides systemic
advice at the request of bank management. The advisory
report is not project-specific or initiated by a community
complaint and therefore is beyond the scope of this study.

The head of CAO is appointed and can be terminat-
ed by the president of the World Bank.”®> Meg Taylor,
a diplomat from Papua New Guinea, led CAO from
1999 to 2014 when Ovaldo Gratacds, an attorney and the
former inspector general of the Export-Import Bank of
the United States, replaced her. The head of CAO re-
ports directly to the president of the World Bank and
is structurally independent of the management of both
IFC and MIGA.* During the period examined by this
study, CAO’s administrative budget increased from ap-
proximately $800,000 in 2000 to more than $3.5 million
in 2011.* CAO's staff also grew from only four members
in 2000 to 12 in 2011.** CAQ also has access to an emer-
gency contingency fund provided by IFC and MIGA to
pay for “extraordinary mediation and conflict resolution
activities”” and to hire independent mediators and audi-
tors if needed.*

CAQO intervenes in site-specific disputes that emerge
from different political, economic, and social contexts.
Many of the complaints share some broad character-
istics. They typically involve multiple parties, multiple

issues, technical complexity, scientific uncertainty, and
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significant power imbalances between the parties. Most
complaints are rooted in conflicts over natural resources,
the distribution (or the lack) of socioeconomic benefits
to communities, and the failure to avoid or to mitigate
harms to communities, but most complaints are trig-
gered by uncertainties or inadequacies related to project
approval and oversight. Many of the complaints CAO
receives involve disputes over rights, values, and world-
views that are highly resistant to resolution.

This section will provide an overview of the procedur-
al approach CAO used between 2000 and 2011 to ad-
dress complaints submitted by persons affected by IFC/
MIGA financed projects. It draws on statistical informa-
tion gathered by CAO and our descriptive quantitative

findings based on that information.

A. CAO’S MANDATE

CAQ’s mission is “to serve as a fair, trusted, and effective
independent recourse mechanism and to improve the
social and environmental accountability of [the] IFC/
MIGA* CAO has authority to consider complaints
about projects that the IFC/MIGA is either participat-
ing in or actively considering for financial support. It is
the primary vehicle communities have to voice their con-
cerns to bank officials and shape development projects.*
Companies receiving IFC/MIGA financing, however,
are under no obligation to participate in CAO proce-
dures although some recent loan agreements require
companies to allow CAO staff access to project sites, if
given reasonable notice. The IFC/MIGA does not re-
quire companies to inform communities that they are re-
ceiving international financing or that CAO’s complaint
procedure is available to them.

In 2000, CAO drafted and issued its first set of opera-
tional guidelines.”” Under its rules of procedure, CAO is
required to address complaints from affected persons “in
a manner that is fair, constructive and objective.*® CAO
responds to complaints with two procedures: (1) dispute
resolution or problem solving through its ombudsman
role and (2) through its compliance role, auditing com-
pliance by the bank with the bank’s social and environ-

mental policies (Figure o).
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In the 15 years since its creation, CAO has positioned
itself as a “constructive problem solver” rather than a
“purely investigative” agency.* As such, it has focused
on its ombudsman role rather than its compliance role.
Of the 72 complaints deemed eligible for CAO assess-
ment in our data set, 53 (nearly 74%) were closed without
proceeding to compliance review. A further 14 complaints
were closed after compliance appraisal. CAO conducted a
compliance audit in only 5 instances (approximately 7% of
the 72 cases in our data set) (Figure 1). However, prelimi-
nary results find an increase in the number of compliance
audits conducted for cases filed post-2013. As this study
focuses on CAO’s first 10 years of operation, further de-
tails will be provided in a forthcoming report that includes

all cases filed between 2000 and 2016.

FIG. 1
Number of Cases by Procedural Category
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B. CAO’S PROCEDURE

1. The complaint

According to CAO’s 2007 rules of procedure, “[a]ny indi-
vidual, group, community, entity, or other party that be-
lieves it is affected—or potentially affected—Dby the social
and/or environmental impacts of an IFC/MIGA project
may make a complaint to the CAO Ombudsman.”® An
authorized representative may also submit a complaint
on behalf of an affected individual or group.”® Complaints
“may relate to any aspect of the planning, implementation,

or impact of IFC/MIGA projects.”
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Organizations filed most complaints in our data set, al-
though community members also signed a significant por-
tion of the complaints.” In 2010, 24% of the eligible com-
plaints filed with CAO were signed solely by community
members without representation of an organization.*
In 2013 CAO changed its rules to limit who can lodge a
complaint to individuals and groups of individuals who
believe they are affected or potentially affected by the proj-
ect—entities are no longer eligible to lodge complaints on
their own.” In 2015, 46% of eligible complaints were filed
directly by local community members without the repre-
sentation of an organization.”®

Once a complaint is filed, CAO assesses its eligibili-
ty. CAO eligibility requirements are consistent with, but
arguably less onerous than, those of other IFI account-
ability mechanisms. To determine complaint eligibility,
CAO examines whether the complaint: relates to an
IFC/MIGA backed-project; raises social and environ-
mental concerns related to that project; and involves in-
dividuals, communities, or groups who are, or may be,
impacted by those concerns. If CAO determines that the
petition is ineligible, it will close the file on the complaint
and inform the complainant in writing of the reasons for
the decision.”” Between 2000 and 2010, CAQO received
127 complaints and determined that approximately 40%
were not eligible for review.*®

From 2000 to 2011, most of CAO’s eligible complaints
involved projects in Europe and Central Asia, although
27 of the complaints filed in Europe, as noted above, in-
volved just one project, the Baku-Tbilisi-Ceyhan (BTC)
oil and gas pipeline, which stretches from the Caspian
Sea to the Mediterranean Sea and passes through
Azerbaijan, Georgia, and Turkey (Figure 2).

The World Bank’s mission is to end extreme poverty
and boost shared prosperity. In pursuit of those goals, the
IFC has supported the micro finance sector in Bosnia, the
Caribbean, India, and Latin America; launched a large-
scale gender initiative to support women-owned busi-
nesses; invested in IT start-ups in India; and provided
$225 million to local banks to maintain their lending to

small business as part of the response to the Ebola crisis
in West Africa.”® For over 60 decades, the IFC has deliv-

17

FIG. 2
Number of Complaints by Region
35
- 35
S
a 8o
=]
&
~ 25
[}
)
7]
S 20 18
2
S 15
w
5 10
= 7
] 6 5
E 50
4 1
Europe & Latin Sub-Saharan South East Asia Middle
Central America Africa Asia & the East &
Asia & the Pacific North
Caribbean Africa

ered $245 billion in financing to businesses in emerging
markets. Many of these projects involve environmental
and social risks and impacts. The World Bank categoriz-
es all its projects, including IFC/MIGA projects, based
on potential for negative impacts and taking into account
project type and scale, sensitivity of the location of the
project site, and the nature and magnitude of anticipated
social and/or environmental impacts: Category A refers
to projects expected to have significant adverse social and/
or environmental impacts that are diverse, irreversible,
or unprecedented; Category B refers to projects expect-
ed to have limited adverse social and/or environmental
impacts that can be readily addressed through mitigation
measures; Category C refers to projects expected to have
minimal or no adverse impacts; and Category FI refers to
projects involving simply a financial investment.*’

Not surprisingly, most of the complaints found eligible
by CAO between 2000 and 2011 in our data set involved
Category A projects (48 projects), those expected to carry
the highest risk of adverse social and environmental impact
(Figure 3).

Across the 72 complaints examined by this study,
11 types of harm were cited. The most frequently cited
harm (60 of the 72 complaints) was related to socioeco-
nomic impacts. The second and third most frequently

cited (54 of the 72 complaints each) were harms related
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to lack of due diligence and adequate supervision by the
IFC/MIGA of companies and harms related to consul-
tation and disclosure, while another 50 complaints cited

harms related to land (Figure 4).

2. Dispute Resolution Process

While company and complainant participation in dis-
pute resolution is voluntary, CAO views the process as
a unique and central feature of its mandate. The CAO
dispute process is comprised of three stages: assessment,
problem solving, and monitoring. The primary objective
of the process, according to CAO, is to help resolve is-
sues raised about the social and environmental impacts
of IFC/MIGA projects and improve outcomes on the
ground by supporting the parties’ efforts to identify mu-
tually satisfactory solutions.®!

CAO’s Operational Guidelines indicate that the as-
sessment must be completed within 120 working days
from the date of the eligibility decision®* although assess-
ments have lasted much longer. The assessment phase
concludes when CAO publishes an assessment report
to notify complainants and other stakeholders of the re-
sults.® If then, or at any time during the ombudsman
stage, CAO determines that collaborative settlement is
unlikely or that the ensuing dispute-resolution process
is an ineflicient use of resources, CAO may transfer
the complaint to compliance review or simply close the
case.’* (The options of arbitration or adjudication are
not available to parties through CAO.)

If CAO instead determines that there are stakehold-
ers and issues amenable to collaborative settlement, it
initiates the problem-solving phase.”” CAO’s dispute
resolution process is, in its own words, a “nonjudicial,
nonadversarial, neutral forum”®® that does not make
judgments about the merits of a complaint, nor does it
impose solutions or find fault.*”

The aim of the problem-solving process is “to iden-
tify problems, recommend practical remedial actions,
and address systemic issues that have contributed to the
problems.”®® To this end CAO’s Ombudsman may use
one or more of several approaches, including facilitation

and information sharing, joint fact-finding, dialogue and
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negotiation, and/or conciliation and mediation. CAO’s
course of action should take into account local gover-
nance structures and customary methods of resolving
disputes.®

The problem-solving process may lead to agreements
on proposals for future action.”” Of the 72 cases, 23 (32%)
in our estimation produced an agreement according to
our analysis and 49 (68%) did not. To determine if an
agreement was reached, we reviewed CAQ's case registry
and other CAO reports to see whether CAO reported
a “substantive” agreement had been reached; procedural
agreements (e.g., an agreement simply to enter into ne-
gotiations) were not counted as “substantive.”

If a satisfactory settlement is reached, CAO may close
the complaint.”* Nevertheless CAO is still expected to
monitor whether the agreements or recommendations
are implemented and publicly disclose these findings in

monitoring reports.”

3. Compliance

In certain circumstances, CAQO oversees project—lev—
el audits of the environmental and social performance
of IFC/MIGA to ensure compliance with policies and
conditions of IFC/MIGA involvement.” In contrast to
the dispute resolution stage, CAO will identify “wrong-
doing” by IFC/MIGA during the audit if it believes that
such a judgment is warranted. In on our data set, CAO
referred 14 cases (19%) after conducting a compliance ap-
praisal to determine if an audit should be carried out.
CAO conducted compliance audits in five cases (7%).
The compliance review is comprised of two phases: ap-
praisal and audit. The purpose of the appraisal is“to ensure
that compliance audits are initiated only for those projects
that raise substantial concerns regarding social or envi-
ronmental outcomes.”* Unlike dispute resolution, where
the parties are the principals in the dialogue, compliance
reviews are largely internal. CAO ofhicials use information
gathered during the Ombudsman process, including the
complaint and IFC/MIGA documents. Although the
appraisal is primarily conducted through desk research,
CAO audit officials regularly contact IFC/MIGA ofh-

cials with questions regarding the project.
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If CAO Compliance determines that the issues do
not meet the appraisal criteria, the case will be closed.”
If the appraisal criteria do appear to be met, CAO of-
ficials will provide a memorandum explaining the ra-
tionale for an audit to IFC/MIGA management. CAO
will then make the final decision of whether to conduct
the audit in consultation with the bank’s management.
During the audit, the audit team will conduct an initial
review of the documents, prepare audit protocols, and
conduct on-site verification visits.”® While in practice
affected individuals and communities might partici-
pate during these site visits, CAO’s guidelines do not
require CAO staff to contact affected individuals and
communities.

A compliance audit concludes with the preparation
of an audit report. The audit report will describe the
project; explain the rationale for the audit; describe
the objectives, scope, and criteria of the audit; and ex-
plain the audit findings “with respect to noncompliance
and any adverse social and environmental outcomes,
including the extent to which these are verifiable.””
Senior management of IFC/MIGA and all relevant
departments—but not complainants or affected com-
munities—have the opportunity to comment on a draft
of the audit report before a final draft is submitted to
the senior management of IFC/MIGA for an official
response.”® Lastly, the Office of the President of the
World Bank Group must authorize the public release
of the final version of the audit report and senior man-
agement’s response.

Although CAO was created to hold the IFC and
MIGA accountable to social and environmental policies,
its mandate to conduct an audit is limited. In conduct-
ing an audit, CAO will consider whether: (a) the actual
social or environmental outcomes are consistent with or
contrary to the desired effect of the policy provisions;
and (b) the failure to address social or environmental
issues as part of the IFC/MIGA review process result-
ed in outcomes that are contrary to the desired effect of
the policy provisions.” During the audit, CAO is not
required to verify on-site conditions as to whether the

company effectively implemented bank policies to pre-
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vent or mitigate social and environmental impacts if the
IFC/MIGA took steps to assure itself of compliance
with bank operational policies.

CAO conducted its first audit in 2004 in a case filed
by an organization representing indigenous communi-
ties in Bolivia. The previous year, the organization had
filed a complaint against a gold-silver-copper mine locat-
ed in a remote region and owned by the country’s largest
privately-owned mining company. Although cases were
transferred to the compliance stage with greater frequen-
cy over the course of the time period we reviewed, the
pace at which CAO conducted audits did not increase
significantly because CAO closed several cases after the
audit appraisal (see Figure ).

In cases that CAO determines that the IFC/MIGA is
out of compliance, CAO will monitor the actions taken
by IFC/MIGA to move back into compliance.*®* Where
the IFC, MIGA, and/or project sponsors move back

into compliance, CAO Compliance will close the audit.”



QUANTITATIVE ANALYSIS

We collected and analyzed quantitative data to explore factors that might account for
variation in CAQ’s response to individual complaints. Our quantitative analysis is di-
vided into four sections. Section A explores the context and parties involved in CAO
complaints, including country-level characteristics, project-level variables, and character-
istics associated with the complainants and companies. Section B examines factors that
explain variation in the type of CAO intervention, including whether or not complaints
progressed to compliance review. In this section, we examined what factors might explain
why a particular complaint would receive 2 CAO compliance appraisal and sometimes
even an audit, while other complaints were closed after the dispute resolution phase with-
out progressing to a compliance review.

Section C explores what factors promote (or hinder) agreement between complainants
and project companies. Section D examines factors associated with variation in case du-
ration. We examined what factors might explain why some cases were resolved in a few
months, while other cases took years to close.

We looked at how over 80 variables affected the strength and type of CAO interven-
tion. These factors ranged from characteristics of complainants to information about the
projects and stakeholders themselves; from qualities associated with the location of the
projects involved to characteristics of the project industries and broader social context.
In part, the goal of the quantitative analysis is to uncover potential associations between
variables. We are careful to note these associations do not imply a causal relationship

between variables.
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A. CONTEXT AND PARTIES INVOLVED
IN CAO COMPLAINTS
1. Country Level Characteristics

The 72 cases examined in our study centered on com-

plaints brought against 37 IFC/MIGA-sponsored proj-

ects in 25 countries around the world. Of these 25 coun-
tries, 11 were the locus of 2 or more complaints, while
14 each had only a single complaint during the period
of study (August 2000—May 2011). Table 3 includes in-
formation about the number of complaints filed in each

country; the number of projects involved in the com-

TABLE 3: COUNTRY LEVEL CHARACTERISTICS

Region Country Number of  Number of Human Inequality-  GDP
Complaints Projects by Development adjusted per capita
by Country  Country Index Human (2011 PPP

(HDI) Development USD)
Index (HDI)
2000 2005 2010 2011 2011

East Asia and Cambodia I I 0.419  0.491 0.536  0.38 2,646

the Pacific Indonesia 3 2 0.606  0.635 0.665 0.504 8,442

Philippines I I 0.623 0.64 0.654  0.516 5,719

Europe and Georgia 25 I 0.672  0.71I 0.735 0.63 6,322

Central Asia Kazakhstan 3 1 0.679 0.746  0.766 0.656 20,772

Russian Federation 3 1 0.717 0.75 0.783 0.67 22,502
Turkey 4 3 0.653 0.687 0.738 0.542 17,998
Latin America and the Bolivia 1 1 0.603  0.616 0.641 — 5,462
Caribbean Chile 3 2 0.7652  0.788 0.814  0.652 20,169
Colombia 1 1 0.654 0.679 0.706  0.479 11,364
Ecuador 2 2 0.674 0.698 0.717 0.535 9,569
Guatemala 1 1 0.552 0.576 0.611 0.393 6,962
Nicaragua 1 1 0.565 0.595 0.619 0.427 4,103
Panama 1 1 0.714 0.733 0.761 0.579 15,299
Peru 6 4 0.677  0.691  0.718 0.557 11,049
Uruguay 2 2 0.742 0.756  0.78 0.654 17,345
Middle East and North Africa  Jordan 1 1 0.705  0.733 0.743  0.565 11,292
South Asia India 5 5 0.496 0.539 0.586  0.392 4,883
Sri Lanka I I 0.679 0.712 0.738  0.579 8,112
Sub-Saharan Botswana I I 0.561 0.612  0.681 - 13,984
Africa Kenya 1 1 0.447  0.482  0.529 0.338 2,071
Nigeria I I - 0.467  0.493 0.278 5,240
Tanzania 1 1 0.392 0.448 0.5 0.332 1,596
Uganda 2 1 0.393  0.43 0.473  0.296 1,334
Zambia I I 0.433  0.49  0.555  0.303 2,879
Countries in the Global North ~ France — — 0.848 0.867 0.881 0.804 36,248
Germany - - 0.855 0.887 0.906 0.842 40,980
]apan - - 0.857 0.874 0.884 - 34,266
United Kingdom - - 0.865  0.89 0.906  0.791 34,800
United States - - 0.883 0.897 0.909 0.771 49,854
Australia - - 0.898 0.912 0.927 0.856 41,588

* Country data for the Human Development Index (HDI) and Inequality-adjusted HDI were obtained from http://hdr.undp.org/en/data. Country data

for the GDP per capita (2011 PPP) were obtained from http://hdr.undp.org/en/content/gdp-per-capita-2011-ppp.
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plaints; and information about each country’s Human
Development Index (HDI) for selected years, Inequality-
adjusted HDI from 2011, and Gross Domestic Product
(GDP) per capita based on purchasing power-parity
(PPP) from 2011. As can be seen in the table, projects are
distributed around the world, except in North America,
Western Europe, Japan and Australia, and no matter the
country, the number of complaints equals or exceeds the
number of projects (Table 3).

Of the 72 complaints, 27 are related to the BTC
Pipeline project, which accounted for all 25 complaints
in Georgia along with 2 of the 4 complaints in Turkey.
Though the BTC Pipeline project spanned complaints
filed in two countries, many variables computed at
the project level (including the IFC loan commitment
amount and project revenue discussed in the following
sections) for these 27 complaints do not vary. We are
cautious to note how characteristics of this single BTC
Pipeline project may have a disproportionate influence
in explaining how broader project-level variables affect
complaint-level outcomes (including complaint duration

and procedural outcome).

2. Project and Parent-Company Characteristics
Type of Industry

We classified all 37 projects mentioned in the com-
plaints by their industrial sector: manufacturing and
services; agribusiness; infrastructure; and extractive
industry (oil/gas/mining/chemicals) (Figure 6). Of
the 72 cases eligible for CAO review between 2000 and

2011, 44 (61%) involved a project in the extractive in-

FIG. 6
Cases by Industrial Sector (n=72)

112 Oil/Gas/Mining/

10% Chemicals (n=44)

Infrastructure (n=14)

1% 19% Agribusiness (n=7)
0

Manufacturing
and Services (n=7)
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dustries of oil, gas, mining, and chemicals, though as
just mentioned, 27 of these complaints involved just
one project—the BTC Pipeline project in Turkey and
Georgia—which we have classified as extractive rather
than infrastructure. Of the eligible cases, 14 (19%) in-
volved a project related to infrastructure; 7 (10%) were
complaints against projects in the agribusiness sector;
and 7 (10%) were complaints against projects in the

manufacturing and services sector.

FIG. 7
IFC Loan Commitment Category Amount
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IFC Loan Commitment Amount

We also collected information on the size of the bank’s
loan commitment for each project. The commitments
ranged from zero to $250 million. Projects with a zero
loan commitment included: (a) financial projects han-
dled by MIGA that issued insurance or guarantees and
(b) IFC-financed projects that issued an equity com-
mitment to the project, but had a loan commitment
of zero.

Of the 72 CAO cases, 9 (13%) involved projects where
the loan commitment was zero; 22 (31%) involved proj-
ects where the IFC loan commitment fell between $1 and
$99 million; 12 (17%) involved projects with an IFC loan
commitment of between $100 and $199 million; and 29
(40%) involved projects where the IFC loan commit-

ment amount was $200 million or above (Figure 7).
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First-Parent Company Revenue

We also obtained information on the annual revenue
of the parent companies involved in each IFC/MIGA
sponsored project. A parent company is a private com-
pany that is involved in executing the IFC/MIGA fi-
nanced project. At the project level, 18 of the 37 projects
involved in the complaints involved only one parent
company (21 complaints), while 17 projects involved two
or more parent companies (49 complaints). Information
on parent companies was not available for 2 projects
(2 complaints). Where multiple parent companies ex-
isted, we used the parent company with the largest
stake in the project, what we termed the “first-parent
company.”

Of the 63 complaints for which we were able to ob-
tain revenue figures for the first-parent company in-
volved, the minimum revenue was $190,000, while the
maximum was $386 billion. Revenue in 17 of the 63 cases
fell between $o and $5 billion (27% of complaints); 19
of the cases fell between $5 billion and $s50 billion (30%
of complaints); and 27 involved companies with annu-
al revenues in excess of $50 billion (43% of complaints)

(Figure 8).

FIG. 8
First-Parent Company Revenue
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2. Complainant Characteristics
We distinguished signatories to complaints according to:
a) their location or geography, and b) their kind (indi-

vidual, organization, or confidential). For geography, we
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sorted signatories by whether they were local to the com-
munity; non-local, but national; international; or labeled
by CAO as“confidential.” In some instances, information
was collected on complainant geography (local, national,
or international) while the complainant kind (individ-
ual or organization) was listed as “confidential” (or vice
versa). Neither the numbers of kind nor geography add
up to 72 because in some instances there were multiple

signatories on a single complaint.

Complainant geography

We first examined the geographic location of the com-
plainants. Of the 72 CAO cases, 39 (54%) had at least
one national signatory; 11 (15%) had at least one interna-
tional signatory, 30 (42%) had at least one person from
the local community who signed the complaint; while
8 (11%) had at least one signatory listed as confidential
(Figure 9).

FIG. 9
Complainant Geography
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Of the 72 CAO complaints, 31 (43%) had at least one
individual listed as a signatory; 44 (61%) had at least one
organization listed as a signatory; and 7 (10%) had at

least one signatory listed as confidential (Figure 10).

Complainant kind & geography interactions

Finally, we tallied the different combinations of com-

plainant geography and kind that were present in our
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FIG. 10
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sample (see Figure 11), which, as will be seen, turned out

to be useful in subsequent analysis.

B. PROCEDURAL INTERVENTION BY CAO

Quantitative data indicate that the kind and geography
of the complainant, the size of the companies involved in
the project, the size of the World Bank’s investment in
the project, the types of harms alleged, and the year the
complaint was filed may all have influenced the type of
intervention CAO used.

Complaints may be classified as: (1) closed after dis-

pute resolution without proceeding to compliance re-
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FIG. 12

Type of CAO Intervention by

Complainant Geography

~ 80
5 Closed After
¢ 70 - Dispute
= Resolution
& 60t and
g 12 Compliance
o 50 Review
o
QL 40 + Settled After
2 Dispute
o 30 - Resolution
— 49
5}
5 20
E
2 10 | 7

0 4

No International
Complainants

At Least One
International
Complainant

view; (2) closed after dispute resolution and compliance
appraisal; or (3) closed after dispute resolution, compli-
ance appraisal, and compliance audit.** Of the 72 cases
that occurred in the 2000—2011 period that we examined,
53 (74%) were closed after dispute resolution, 14 (19%)
were closed after dispute resolution and compliance ap-
praisal, and only 5 (7%) progressed to CAO’s audit stage.

Since so few CAO complaints reached the audit stage,
we grouped these complaints with those that proceeded
only to compliance appraisal in order to facilitate statis-
tical analysis. This yielded two groups, those cases that
were closed after dispute resolution without proceeding
to compliance review (53 of the 72 complaints), and those
that were not closed until a compliance appraisal occurred
(14 cases) or sometimes an audit (5 cases). We then exam-
ined the effects of a range of variables on the likelihood
that a case would reach the compliance review stage.

Complaints involving certain geographies and kinds
of complainants were more likely to reach compliance
review (Figure 12).

Complaints with at least one international com-
plainant were significantly more likely to progress to ei-
ther the compliance audit or appraisal stage. Of the 11
complaints with at least one international complainant,
64% progressed to either the audit/appraisal stage, com-
pared to only 20% of 61 complaints with no international

complainant.®
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FIG. 13
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We also examined the effects several combinations
of complainant kind and geography had on the type of
CAO intervention. Two such combinations proved to
be statistically significant predictors of the type of CAO
intervention.

The bars on the left in Figure 13 show that complaints
with at least one international organization complainant
were significantly more likely to progress to compli-
ance review, ignoring the effects of other variables. Of
the 10 complaints with this particular combination of
complainants, 70% progressed to the compliance review
stage, compared to 19% of cases that lacked a participat-
ing international organization.’*

The bars on the right in Figure 13 show that complaints
with at least one international, but confidential com-
plainant were also significantly more like to progress to
compliance review, ignoring the effects of other variables.
However, only two complaints met this definition, making

it difficult to further interpret the results in this instance.

Type of Harms

We also examined how 11 different types of alleged
harms might have affected whether a case progressed to
compliance review.*”

Of these harms, two types were found to have a sta-

tistically significant association with the type of CAO
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intervention. First, 38% of cases (14 out of 37) with an al-
leged harm related to pollution progressed to either the
compliance appraisal or audit stage, compared to only
14% of cases (5 out of 35) that did not allege this particu-
lar harm®® (Figure 14).

Second, 37% of cases (13 of 35) alleging harms related
to community health and safety progressed to compliance
review, compared to only 16% of cases (6 of 37) that did

not allege harm to community health and safety.*”

First-Parent Company Revenue

We also examined whether the type of CAO interven-
tion was affected by the revenue of the first-parent com-
pany, data for which was only available for 63 of the 72
complaints.

A statistically significant association was found be-
tween first-parent company revenue (when grouped as
three distinct revenue categories) and type of CAO in-
tervention (see Figure 15).%* Of complaints lodged against
companies in the o—$5 billion revenue category, 53% pro-
gressed to the compliance appraisal or audit stage. Thirty-
one percent of complaints lodged against companies with
revenues in the $5—3$50 billion category and only 10% of
complaints against companies with revenues greater than
$50 billion progressed to either compliance appraisal or

audit.
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FIG. 15
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To explore whether the period of filing affected the ex-
tent of CAO intervention, we sorted the cases by time
periods reflecting changes in the guidelines set forth by
CAO.

As can be seen in Figure 16, only 8% of complaints
filed between August 2000 and December 2003 pro-
gressed to the compliance appraisal stage (or beyond),
while 18% of complaints filed between January 2004 and
March 2007 and 44% of complaints filed between April
2007 and May 2011 progressed at least to compliance
investigation.*” There has been a clear trend over time

towards reaching the compliance appraisal/audit stage
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Organizational Complainants

for all cases, ignoring the impact of additional variables.
Future research will examine how additional factors, in-
cluding levels of stafing, may relate to a greater likeli-

hood of progressing to compliance review over time.

C. PROCEDURAL OUTCOME

Of the 72 CAO cases, 23 (32%) reached agreement, while
49 (68%) did not. One goal of this study is to understand
what factors shape these variations in procedural out-
comes. Of the factors investigated, we found significant as-
sociations with certain complainant characteristics, types

of harms alleged, project industry type, and time period.

Complainant Characteristics

The kind and geography of the complainant influenced
procedural outcome. Complaints submitted by local sig-
natories, as well as complaints submitted by individuals
were more likely to end in an agreement.

Complaints with at least one local signatory reached
agreement 50% of the time, while complaints without a
local signatory reached agreement only 19% of the time

(Figure 17).%
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Complaints with at least one individual complainant
reached agreement 45% of the time, while in cases with-
out an individual complainant agreement, was reached
only 22% of the time (Figure 18).”"

We next examined complainant geography and kind
together. Having at least one complainant that is a local
individual resulted in agreement 52% of the time, com-
pared to 20% for complainants without a local individual
as signatory (Figure 19).”

Further, having at least one local organization as sig-
natory results in agreement 60% of the time, compared
to 27% for other complainants (Figure 20).” Having a
local organization or local individual as signatory in-
creased the likelihood of agreement, ignoring the effects

of additional variables.

Types of Harms Alleged in CAO Complaints

We next examined the effects on outcome of 11 different
types of harm alleged in the complaints. Of these, three
types showed a statistically significant association with
CAO-facilitated outcomes (Figure 21).

First, 54 complaints alleged a harm related to IFC/
MIGA due diligence and supervision. Of these, only
26% of cases alleging this harm reached agreement, com-

pared to 50% of cases that did not.”*

FIG. 21
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Second, 35 complaints alleged a harm related to
community health and safety. Only 20% of these cases
reached agreement, compared to 43% of cases that did
not.”

Finally, 16 complaints alleged a harm related to
Indigenous Peoples. In these cases, 56% of cases reached
agreement, while agreement was reached in only 25% of
complaints in cases in which harm to Indigenous Peoples
was not an expressed issue.”®

To summarize, cases where complaints alleged harms
related to IFC/MIGA due diligence and supervision,
or harms related to community health and safety, were
significantly less likely to end in an agreement. In con-
trast, cases in which complaints alleged a harm related
to Indigenous Peoples were significantly more likely to

reach agreement.

Project Industry

Complaints related to projects in the extractive indus-
tries (oil, gas, mining, and chemicals) were significantly
less likely to reach agreement compared to complaints
against other industries, such as manufacturing and ser-
vices, agribusiness, and infrastructure (see Figure 22). Only
20% of complaints filed against projects in the extractive
industries reached agreement, whereas 50% of those filed

against projects in non-extractive industries did.”

FIG. 22
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FIG. 23
Procedural Outcome
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Finally, we found a statistically significant association be-
tween the procedural outcome and the filing date of the
complaint.

Of the complaints filed between August 2000 and
December 2003, 17% reached agreement, 21% of complaints
filed between January 2004 and March 2007 reached agree-
ment. However, 52% of complaints filed between April 2007
and May 201 reached agreement.”® The progression
of bars in Figure 23 indicate a trend over time towards
reaching agreements, ignoring the impact of additional
variables. The increasing trend towards agreement over
time may be related to these guideline changes, to changes
in CAO staffing levels, or to other changes in the broader
structure of the organization over these time periods.

Future research will attempt to separate out these effects.

D. DURATION OF CAO INTERVENTION

What factors affect how long a case remains open? In
our analysis, the duration of CAO intervention (case
duration) was measured by the number of months that
elapsed between the date the complaint was filed and the
date CAO recorded the case as closed. Using bivariate
regression analysis and other inferential statistical tech-
niques, we examined how more than eighty independent
variables affected case duration.”

Statistically significant relationships were found with

several variables, including characteristics of the com-
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plainant; one type of harm alleged; four variables related
to project/parent company financial data; project cate-

gory; and type of industry.

Complainant Characteristics

A statistically significant relationship was found be-
tween an organization’s involvement in a case and its
duration. The 44 cases with at least one organization as
a complainant took, on average, 20.4 months to reach
closure, while the 28 cases without an organization listed
as signatory averaged 13.9 months (Figure 24).'%°

The number of organizations listed as signatories was
also significantly associated with the duration of CAO
intervention (Figure 25). Of the 37 cases in which only
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FIG. 26
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one organization was listed as a signatory, the average
duration was 18.8 months—however, this was not found
to be statistically significant from the average duration
for cases in which there was no organization listed as a
signatory. However, the 7 cases with two organizations

listed averaged 32 months to reach closure.'”"

Financial variables

Both independent variables related to the project and/
or parent company financial information were found to
have significant relationships with case duration.

First, the amount of the IFC loan commitment was
found to be significantly associated with case duration in
cases where the loan was particularly large: $200 million
or over (Figure 26). In cases in which the loans were less
than 200 million, the average duration was 20.3 months,
whereas in cases where the loan was $200 million or
over, the average duration was considerably shorter, 10.5
months.'”

We also found a statistically significant relationship
between first-parent company revenue amount and case
duration (Figure 27). The 17 complaints in which the
first-parent company revenue was between $0 and $5 bil-
lion took, on average, 18.8 months to reach closure, and
the 16 cases in which the first-parent company revenue
was between $5 billion and $50 billion took, on average,

31.8 months to reach closure. However, 30 complaints

30
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in which the first-parent company revenue was greater
than $50 billion took, on average, only 11.4 months to

reach closure.'”®

Project Category

We also found a statistically significant (though limited)
relationship between project category and case duration.
No statistically significant difference was found between
projects labeled as “Category A’ (potential significant ad-
verse risks and/or impacts) (48 cases) and “Category B”
(potential limited adverse risks and/or impacts) (18 cases)
—these cases averaged 15.1 months in length. However,
the 3 cases labeled by the IFC as either “Category
C” (minimal or no adverse risks and/or impacts) or
“Category F1” (involving investments in financial insti-
tutions) averaged just over 53 months to reach closure.
While a statistically significant difference was found,'™*
the number of cases was so small that it is difficult to

assess the soundness of this relationship (Figure 28).

Industry Type

Finally, we found a statistically significant relationship
between industry type and complaint duration (Figure
29). On average, those cases involving projects in ex-
tractive industries took 13.8 months to reach closure,
while cases in which projects were in non-extractive in-

dustries averaged 25.7 months in duration.'*
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FIG. 28
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The quantitative analysis points to a group of factors
that influenced: (1) the type of procedural intervention
used by CAQ, (2) the procedural outcome between par-
ties involved, and (3) the duration of CAQO intervention.
This analysis indicates that the identity of the parties
(for example, the involvement of local community mem-
bers as complainants, the participation of international
organizations, and the wealth of the companies involved;
the kind of project (e.g. extractive industry project); and

the size of the bank’s financial commitment may influ-
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ence the nature, outcome, and duration of CAQ’s inter-
vention. One limitation to our approach is the lack of
additional “control” variables. Researchers are creating a
data set with additional cases from the 2000—-2006 time
period and variables that will test the associations un-
covered in our analysis. The next section examines in-
terviews with key stakeholders to offer insights into how
these factors impact CAO’s work as a problem-solver

and an investigator.



QUALITATIVE ANALYSIS:
CASE STUDIES

Case studies provide an opportunity to explore community perspectives on CAO’s pro-
cess and complaint outcomes in some depth. CAO used a range of approaches to in-
tervene to address community concerns and harms—including mediation, negotiation,
fact-finding, facilitation of negotiations, and auditing. The case studies that follow focus
on the experience and perspectives of the community members and their representatives
who submitted complaints to CAO.

The five case studies we chose to exemplify key case characteristics are: (1) a com-
plaint villagers submitted in 2004 about harms suffered in conjunction with an oil and
gas extraction project in Kazakhstan; (2) a complaint submitted in 2005 by a NGO on
behalf of indigenous peoples harmed by a mining project in Guatemala; (3) a complaint
submitted in 2007 by NGOs on behalf of indigenous peoples harmed by a palm oil proj-
ect in Indonesia; (4) a complaint submitted in 2008 by NGOs on behalf of low-income
communities harmed by a water privatization project in Guayaquil, Ecuador; and (5) a
complaint submitted in 2010 by indigenous peoples harmed by an oil exploration project
in the Peruvian Amazon (see Methods section for case-selection details).

In developing these case studies, we reviewed publically available material from
the IFC, MIGA, and CAO about each project as well as reports and articles released
by NGOs, academics, and media outlets. As noted in the Methods section, we used
semi-structured questionnaires to interview in person at the project sites, or by phone,
23 complainants and/or community members and 34 key informants including aca-
demics, CAO staff, World Bank officials, project company representatives, and NGO

representatives,
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Although a range of expectations exist about what
CAOQ interventions could and should achieve, individ-
uals and groups who seek to resolve conflicts through
formal processes are generally concerned about similar
issues. According to one study reviewing a decade of ex-
perience using dispute resolution mechanisms to resolve
environmental disputes, complainants are interested in
their influence on a decision, the fairness and efliciency
of a process, “and to the degree that the parties have or
wish to have a continuing relationship, they care about
the quality of that relationship and their ability to com-
municate with one another° We interviewed com-
plainants and community members to ascertain their
perceptions about the fairness of the CAQO’s process
and the outcome, their satisfaction with the process and
outcome, and the impact of CAO’s intervention on their

relationship with the project company.

A. NATURAL GAS & OIL EXTRACTION
PROJECT IN KAZAKHSTAN

1. Background

In 2002, the IFC approved a $150 million financial pack-
age to support the development of the Karachaganak
Oil and Gas Condensate Field (Karachaganak field) by
OAO Lukoil, JSC (Lukoil),"” one of the world’s larg-
est oil companies.'”® Located in Western Kazakhstan,
the Karachaganak field is bordered by nine villages, in-
cluding the small village of Berézovka. On September
10, 2004, Berézovka residents submitted to CAO a
complaint that air emissions and water contamination
produced by the field were adversely affecting the health
and livelihood of village residents and requested that the
village “be relocated to an ecologically clean zone."*

At the core of this dispute is the claim that the
Karachaganak field, one of Kazakhstan's biggest de-
velopment projects, endangers the lives of Berézovka
villagers and warrants the relocation of the village.
Stakeholders disagreed whether the field harmed villag-
ers and about who would be responsible for relocating

the village residents, the conditions of resettlement, and

when the villagers should be resettled. CAO did not ad-
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dress this core dispute, but focused its intervention on
improving communication among stakeholders and air
quality monitoring.

The Karachaganak field contains one of the world’s
largest gas and oil deposits.""® Located in a remote, rural
part of Western Kazakhstan near the Russian border,
the deposit holds an estimated 1.2 billion tons of oil and
more than 1.34 trillion cubic meters of natural gas, near-
ly half of Kazakhstan's estimated total gas reserves.
The crude contains high levels of hydrogen sulfide, also
known as “sour gas,” which is difficult and expensive to
extract. After Kazakhstan gained independence in 1991,
the development of the Karachaganak field became a
key component of the new government’s strategy to at-
tract international investment and become a major oil
producer.

In 1997 an international consortium of multi-national
oil companies, Karachaganak Petroleum Operating, B.V.
(KPO), signed a 40-year production sharing agreement
(PSA) with the Republic of Kazakhstan. At the time, the
consortium included Italy’s Eni-Agip (32.5% share), the
United Kingdom’s British Gas Group (32.5% share), the
United States’ Chevron (20% share), and Russia’s Lukoil
(15% share).? The confidential agreement establishes
the terms of development and operation of the field until
2038."% The PSA requires the consortium to improve ex-
isting facilities, construct new facilities to increase pro-
duction, build a new export pipeline, invest $10 million
annually to improve the social welfare of the region, and
develop an environmental management plan.'* In 2013
KPO reported that the Kazakhstan government had
reaped a profit from development and production on the
Karachaganak field of approximately $14 billion."”

In May 2002 the IFC approved the Lukoil Overseas
Project to finance Lukoil’s role in the development of
the Karachaganak Field by KPO." Lukoil is one of
the world’s largest vertically-integrated oil and gas com-
panies and the second largest company in Russia.'”
Headquartered in Moscow, Lukoil has annual revenue
of almost 140 billion"* and over 110,000 employees.'’
The IFC approved a $150 million financial package—s$75

million in direct loans and an arrangement for syndica-
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tion of a $75 million loan from commercial banks—to
support a Lukoil subsidiary’s share of the costs associ-
ated with KPO's development of the Karachaganak
Field."*® According to the IFC, the loan would support
the country’s efforts to develop its under-exploited nat-
ural resources; result in significant economic benefits
for Kazakhstan, including thousands of new construc-
tion jobs and new contracts for local businesses; and
facilitate investment in community development by the
company and international consortium.””! The IFC re-
ported that the international consortium, which includ-
ed Lukoil, would invest $10 million annually to “imple-
ment [] a number of locally vital projects, such as the
reconstruction and refurbishments of several hospitals
in the area, installation of the new gas distribution sys-
tem, road repairs, water distribution system repairs, built
a new school for 800 students, and repairs of the local
theater.”'?

The IFC also recognized that the Lukoil Overseas
Project was “expected to have significant adverse social
and/or environmental impacts that are diverse, irre-
versible, or unprecedented” and therefore classified the
project as a “Category A’ project.' At the time of the
IFC’s investment, the KPO consortium of multinational
oil companies claimed to have “an extensive monitoring
program in place...to continuously monitor air, soil
and water quality."** The consortium also reported that
“[t]he results of the monitoring show minimal impact
on the environment within the field area and beyond.”**

Villagers of Berézovka, like residents of other villages
located near the Karachaganak field production facili-
ties, eke out a humble existence. A state-run collective
farm during Soviet times, Berézovka remains an agri-
cultural community of approximately 1300 residents,'?
about one-third of whom live below the poverty line.”””
The main crops are wheat and barley and almost all vil-
lage households have livestock and gardens.'”®

At first, many villagers felt optimistic that the involve-
ment of foreign companies in the development of the
Karachaganak Field would bring jobs and improvements
to the production facilities and their community. Their

optimism turned to concern after Tungush, a nearby vil-
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lage, was relocated in accordance with Kazakhstan law,
which requires protective buffer zones be established
to limit the exposure of the general public to emissions
from gas and oil production. In 2002, the Kazakhstan
Ministry of Environment informed the villagers of
Berézovka that they also would be relocated because of
safety and health dangers posed by the village's prox-
imity to the field.”® The village of Berézovka is located
just five kilometers from the field and therefore ostensi-
bly within the “sanitary protection zone” (SPZ), as the
buffer zone was called. Local authorities, however, later
reduced the SPZ to three kilometers and rescinded the
plan for relocation.”’

As oil and gas production on the field was setting
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new records,” many villagers observed a deterioration

of health in their community,'*

and a group of villagers
formed the Berézovka Initiative Group to investigate.'*?
Later in 2002, the Berézovka Initiative Group contacted
Crude Accountability, a U.S.-based environmental jus-
tice organization with experience working with commu-
nities in the Caspian Sea basin.”®* With support from
Crude Accountability, Berézovka villagers in 2003 con-
ducted a house-to-house survey of approximately 400
homes and found that about 45% of the residents report-

ed chronic illnesses:

People from our village had skin problems, hair loss,
frequent nosebleeds and running eyes. We interviewed
children who reported that they didn't have any memo-
ry and came home from school exhausted. Their bones
hurt, especially their legs, as well as their muscles, chests
and stomachs. Twenty-five of the hundred children we

surveyed reported having fainted.

Our village mid-wife in Berézovka reported that most
pregnant women were anemic with hemoglobin levels
two to three times lower than they should have been.
New mothers were reporting that their babies frequent-
ly screamed, and only one in ten was able to breastfeed

because they couldn’t produce milk."*®
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According to environmental health specialists, “many
of the villagers’ severe health problems [were] consistent
with exposure to toxic chemicals, including hydrogen
sulfide, carbon monoxide, and other by-products of pe-
troleum extraction and processing.”*® Subsequent blood
tests indicated that villagers had compromised immune
systems."’

KPO met with affected communities on a monthly
basis and emission levels were a frequent topic of discus-
sion. Some villagers believed that their health problems
were directly caused by oil and gas production on the
field. The company and the IFC rejected this view and
questioned the validity of the data collected by villagers.
KPO argued that health problems could be the result of
a variety of factors, such as the contamination and pol-
lution generated during Soviet management of the field,
high rates of alcoholism, and the practice of burning gar-
bage. According to the consortium, emissions from the
Karachaganak Field had decreased due to the introduc-
tion of new technologies. KPO later was fined millions
of dollars for environmental malpractice by the Kazahk
government.'*®

In 2003 Crude Accountability financed and organized
travel by the Berézovka Initiative Group's leaders, Svetlana
Anosova and Rosa Khusainova, to Washington D.C. to
speak directly with the World Bank and IFC officials
about their concerns.” During conversations with IFC
officials, the Executive Director of Crude Accountability,
Kate Watters, learned about CAO and encouraged com-

munity members to submit a formal complaint.

2. Procedure

a) The Complaint

On September 10, 2004, Crude Accountability submit-
ted to CAO a complaint drafted and signed by Berézovka
residents, including Svetlana Anosova. The complaint
raised concerns about the impact of air emissions and
water contamination on the health and livelihood of the

residents'*®

and requested that the village “be relocated
to an ecologically clean zone'* The complaint argued

that the project failed to socially and economically ben-
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efit the community and deteriorated the livelihoods of
residents by polluting their environment.

After filing the complaint, Crude Accountability
and the Berézovka Initiative Group contacted Green
Salvation, an environmental organization headquar-
tered in Almaty, Kazakhstan, and devoted to improving
Kazakhstan’s environment through education, aware-
ness-building, monitoring, legislative reform and litiga-
tion.'* In the course of his research on the matter, Green
Salvation’s lawyer, Sergey Solyanik, discovered that the
government had reduced the size of the SPZ without
either an environmental impact assessment or public
hearings as required by national and international law.
By 2008, Green Salvation had initiated legal actions to
obtain environmental information from the government

and company'® and compel relocation of the village."**

b) Dispute Resolution

In October 2004, CAO began its assessment of the social
and environmental issues raised by the complaint. CAO
reviewed relevant documents, travelled to the project
area, and interviewed stakeholders to assess the viabil-
ity of collaborative settlement. By the end of a two-year
ombudsman process, CAO had narrowed the scope of
its inquiry to focus on air quality monitoring. Both the
complainants and the company parties declined to par-
ticipate in a CAO-facilitated dispute resolution process.

CAO conveyed its initial findings and recommenda-
tions in an ombudsman’s assessment report issued on
April 15, 2005. The report summarized CAO’s view on
several issues raised in the complaint, including the ad-
verse health and economic impacts of the Karachaganak
field and the request for relocation of Berézovka in ac-
cordance with Kazakh law.'*® First, CAO determined
that it lacked the necessary information to “provide any
meaningful conclusions about possible links between
the health problems of Berézovka residents...[and the
Karachaganak field)."** Second, CAO concluded that
“there [was] no evidence of economic deterioration of
Berézovka resulting from the KPO operations, nor [was]
there an indication of the project’s adverse impacts on so-

cial or human development.* CAO did confirm, howev-
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er, that local Kazakh authorities had reduced the size of
the Sanitary Protection Zone (SPZ), and that Berézovka
as a result was now located outside the newly defined
zone. Based on these findings, CAO recommended that
KPO disclose health and environmental assessments and
studies; appoint, with input from affected community
members, external independent reviewers to assess envi-
ronmental and health impacts; work with the government
to monitor, evaluate, and disclose information about social
investment spending; and hold public meetings to clarify
its roles and responsibilities regarding resettlement.

In advance of its release, CAO’s report was intensely
criticized by the IFC and Crude Accountability, albeit

for different reasons. For its part, the IFC complained
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that CAO had made recommendations that only the
Kazakh government and not the company had author-
ity to implement. While the IFC supported the release
of the “various health studies commissioned by the
Government of Kazakhstan and the Project operators,”
it said, only the government had the right to release such
information. IFC also observed that only the govern-
ment had the authority to decide whether to relocate the
residents of Berézovka.'*®

Crude Accountability, in its prepublication critique of
the CAO presentation, noted the report’s failure to ad-
dress adequately several issues raised by the complainants,
including the toxic emissions from the field which were

“at the heart of the complaints’ concern” and “the basis for
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the demand for relocation.”'* The group also expressed
concern that CAO had failed to appreciate the unequal
balance of power between the KPO and complainants.”*
Crude Accountability pointed out that CAO’s report rele-
gated to footnotes many of the factual errors identified by

complainants !

and insisted that harassment by local au-
thorities of Berézovka villagers and Crude Accountability
staff after CAQ visited the region, deserve[d] more than a
footnote in the CAO report.™*

The following year, on June 26, 2006, CAO issued a
progress report based on its efforts to support a com-
munity engagement program designed by KPO and
local authorities. The Village Council (VC) was made
up of individuals, local authorities appointed from
the rural areas near the Karachaganak field, and com-
pany representatives and members of the Berézovka
Initiative Group.®> KPO hoped the VC could serve as
a grievance mechanism and a place to discuss the de-
sign and implementation of a collaborative air quality
monitoring program. The CAO progress report con-
cluded that “the VC process may be a viable mecha-
nism for collaboratively addressing the environmental
and social concerns raised in both the complaint and by
residents not connected with the Initiative Group.”**
Additionally, the report made suggestions about the
design and implementation of a collaborative air quali-
ty monitoring program. The report did not discuss the
other issues raised in the complaint, such as threats and
intimidation suffered by complainants or non-disclo-
sure by the government and the company of baseline
health and environmental data.

According to CAO, “[b]oth parties’ responses [to the
progress report] indicated their lack of willingness to
engage in a collaborative process....”*® Complainants
explained that they refused to engage in formal negoti-
ations for three reasons: (i) at the KPO'’s request, CAO
had prohibited participation by Crude Accountability
and other partners of the Berézovka Initiative Group
at the negotiation table;'® (ii) residents were unwill-
ing to negotiate their right to resettlement;"” and (iii)
the air quality monitoring program had an uncertain

legal status.
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¢) Compliance Audit

In August 2006, two years after the complaint was filed,
CAO began a compliance appraisal to determine whether
CAO should conduct an audit of the IFC’s compliance
with social and environmental policies. The appraisal
concluded that air quality was the only issue that mer-
ited an audit because it was not evident to CAQO’s ap-
praisal team how the IFC assured itself that the project
complied with bank standards.””® CAO determined that
other issues raised by complainants—including issues
related to resettlement, economic impact, effects of con-
taminants on the soil and water quality, and alleged vio-
lations of national and international law—did not fulfill
CAO audit criteria."® Specifically, CAO found that the
project was unlikely to affect the village’s water and “the
issue of whether or not the villages should be relocated
is a consequence of decision by national authorities,” and
therefore “outside the scope of an audit [by CAO]."°
This determination was made without consultation with
the complainants or a visit to the field, but only on the
basis of the original complaint and IFC documentation.

For the audit, CAO hired a group of experts who
traveled to the project site and discussed the project’s
history and its impacts with stakeholders over a five-day
visit in June 2007. In April 2008, CAO concluded that
the IFC had failed to ensure that the project satisfied
IFC air monitoring standards prior to project approval
and during implementation.'® For a significant period of
time, from 2003 to 2006, CAO found, the Karachaganak
Field was not adequately reporting emissions.'> CAO
did not investigate how the IFC approved the project
without assuring baseline air quality measurements, but
observed that IFC air quality guidelines failed to influ-
ence the terms of the production-sharing agreement or
monitoring programs.'®?

IEC responded to the audit report by insisting that
“the Project is in compliance with World Bank Group
policies and is compliant with results as intended by
the health, safety and environmental guidelines that
are applicable to the Project and meets applicable coun-

try regulations.”** In January 2009, Lukoil prepaid the
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outstanding balance due on its loan, thereby ending
the IFC’s obligations to assure itself of project perfor-
mance. Nevertheless, KPO did cooperate with the IFC’s
efforts to verify compliance by creating an action plan
to improve air quality monitoring. CAO reported that
it received evidence and documentation that confirmed
the adequacy of air quality monitoring programs,'® but
the IFC had not addressed the underlying causes for
non-compliance, including the failure of the IFC to con-
duct due diligence and assure adequate monitoring of air
emissions.'® CAO closed the case in April 2009.
Despite assurances by CAO, IFC, and KPO, villag-
ers continue to suffer from the adverse impacts of the
field production. On November 27, 2014, three adults
and 19 children complained of nosebleeds and dizzi-
ness, fainted at a local school, and were rushed to a lo-
cal hospital. According to local government officials,
a hydrogen sulfide release from the Kazakhstan field

167 Tn 2015, the United Nations’

caused the illnesses.
Special Rapporteur on the Implications for Human
Rights of the Environmentally Sound Management and
Disposal of Hazardous Substances and Wastes visited

Kazakhstan and reported that

the community [of Berézovka] appears to be at risk of
and suffering from chronic health problems, not just at
risk of major accidents. A medical examination of the
residents of Berezovka discovered that 80 per cent of
the children suffered from lung diseases; 21 per cent of
the population had cardiovascular diseases and 14 per
cent had digestive system diseases. ... Regrettably, the
population in Berezovka still lives in a toxic environ-

ment, at great risk of infringements on their right to

health.'®®

3. Community Perspectives

This section will examine the view of complainants, their
representatives, and community members of the process
used by CAOQ, its outcomes, and how CAO’s interven-

tion affected their relationship to the company.

a) On Process

An early and crucial task for any dispute resolution pro-
cess is to identify the interested stakeholders and define
the issues to be explored during the process. Such ear-
ly determination has far-reaching implications for the
process.'® Like many IFC projects, the Lukoil Overseas
Project included multiple stakeholders and a range of
impacts. During the assessment process, CAO broad-
ened its focus beyond the complainants to include a
range of potential stakeholders, including members of
the Berézovka Initiative Group, the residents of other
villages located near the Karachagank Field, local au-
thorities, IFC staff, and company personnel. At the same
time, CAO narrowed the scope of its inquiry to focus
solely on air quality monitoring.

CAO did not accord the villagers who submitted the
complaint (the complainants) any special status com-
pared to that of villagers who were not involved in the
filing of the complaint. CAQO’s inquiry focused on air
quality monitoring although the priority for the com-
plainants, who believed that the village's proximity to the
gas field was the cause of the residents  health problems,
was to convince the government and the company to
relocate the village. One complainant attributed CAO’s
focus to a lack of impartiality and believed that CAO
“need[ed] to move away slightly from the bank, to forget
who finance[d] them. . .. [a]nd, perhaps, even to the det-
riment of the Bank ... go to meet [affected] people and
to reconsider their priorities.”

According to the complainants’ representative, the
complainants refused to participate ina CAO-sponsored
dispute resolution because they perceived that CAO’s

agenda was inconsistent with their priorities:

[T]he offer came to sit at the table and talk about how
to improve the public participation process while people
are . .. having difficulty, grieving, children are sick, peo-
ple have all kinds of sores and fiscal problems, their veg-
etables are dying, their cows are getting sick, they can't
harvest their crops for canning because the quality is so

low. The idea that they would sit and talk again about
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[air quality] monitoring was just not appealing. ...
[T]he CAO had essentially lost the trust of the commu-
nity, partially because it took so long, and partially be-
cause the community felt that the CAO was not willing

to really listen to their concerns in a serious way.

Although CAO officials spoke with complainants
throughout the process and met with some of them
during the visits to the region, some villagers said they
had not been treated equally by CAO. As evidence of
bias, they pointed to CAOs first assessment report in
which the information provided by complainants, in-
cluding observations about factual errors, were placed
in footnotes while information provided by the compa-
ny was featured in the body of the text. The report only
served to legitimize existing company policy and ignored
community concerns, one complainant commented.

Perceptions of unequal treatment were reinforced by
the striking power imbalances between the parties. KPO
is an international consortium, comprised of rich, influ-
ential, and technologically sophisticated companies, that
generates hundreds of millions of dollars in oil and gas
revenues for themselves and the Kazakh government ev-
ery year. The IFC, the world’s largest and most influen-
tial global development institution, focused on the pri-
vate sector, and had approved financing for the project,
providing the project the imprimatur of international
approval. The complainants are villagers with limited
access to political, economic, or informational resources.
They alleged that KPO exploited these power imbalanc-
es to its advantage.

KPO, for example, refused to disclose relevant
non-financial information to stakeholders, including
various KPO and government-commissioned studies
related to the health and environmental impacts of the
Karachaganak field. The complainants’ limited access
to information affected their ability to justify their pri-
orities, assess impacts, and shape a potential agreement
during CAO’s dispute-resolution process. The villagers
attempted to overcome informational deficiencies by
conducting their own research, including a door-to-door

health survey, ambient air monitoring, and blood and
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soil testing.”® CAO did not accept the complainants’
findings without access to full results or methodolo-
gies (although Crude Accountability had made the in-
formation available on its website or upon request) and
claimed that it was not possible to draw “any meaningful
conclusions” about links between the health problems of
Berézovka residents, the field’s emissions, and the prox-
imity of the village to the Karachaganak field."”*

The complainants’ decision to forego the dispute
resolution process also came after CAO prohibited
the complainants’legal representatives from participat-
ing in mediation with the company. According to in-
terviews, the complainants relied on Green Salvation
and Crude Accountability for advice, counsel, and re-
sources. Crude Accountability had introduced the idea
of submitting a complaint before CAO, delivered the
complaint, trained villagers on monitoring, helped draft
responses to CAO, facilitated the travel of Berézovka
residents to D.C. to meet with CAO and IFC officials,
and coordinated site visits by CAO staff to Kazakhstan.
Kate Watters, the director of Crude Accountability, be-
lieved that representation would have helped address

power imbalances:

I think that there’s a really important role for a repre-
sentative, and part of that is just negotiating this mas-
sive international institution that is opaque and com-
plicated to somebody in Washington, D.C., never mind
somebody living in a village of 1,300 people in Kazakh-
stan. ... The notion that you can somehow bridge that
gap with some goodwill on the part of the CAO, I think

is really naive.

Some villagers viewed CAO’s process as an unpro-
ductive drain on their resources. Svetlana Anosova ex-
plained that the complaint process went on so long that
the seven or eight core people who were actively engaged
in the process became exhausted and disillusioned. In
Svetlana’s words, “they lost faith.” Other villagers com-
mented that they believed the main point of CAO’s
process was just to calm the villagers down so that the

project could continue as planned.



ACCOUNTABILITY AND INTERNATIONAL FINANCIAL INSTITUTIONS

b) On Outcomes

The complainants and other the Berézovka community
members interviewed were generally critical of the out-
comes of CAO’s intervention. Several villagers criticized
CAQO’s failure to address the complainants’ primary mo-
tivation for bringing the complaint—relocation—and
the lack of positive results. Several villagers believed that
CAO defined its mandate to benefit the company and
the IFC and, therefore, deliberately limited the scope of
the process to monitoring air quality.

Svetlana Anosova bemoaned the IFC'’s lack of over-
sight of the project, including monitoring of emissions,
and inferred wrongdoing by the bank, “How is it? ... in
the top ten of the most productive fields . .. the biggest,
right? And the air is not monitored! How is it? Especially,
it was not for some weeks when, for example, the equip-
ment is being calibrated ..., right? But for three years!”
In describing a meeting with community members about
the CAO process, Anosova recalls “I saw such boredom
on the faces of [the villagers]. ... People just [wanted] to
ask a question and get an answer. ... [We] do not [get]
positive results.” She claimed that “not even one person
in Berézovka was any better from [CAQO’s intervention).”
Rosa Khusainova, another complainant, asked rhetori-
cally “if there is no result, why work with CAO?”

In an effort to force CAO to address the issue of relo-
cation, Crude Accountability and Green Salvation filed a
second and a third complaint with CAO that focused on
the issue of resettlement. CAO’s response to the second
complaint was that relocation of the villagers “related
to national decisions, legislation, and/or requirements,
and not to [the] IFC’s performance, or [the] IFC's re-
quirements or conditions for involvement.””? The third
complaint requested that the villagers of Berézovka be
relocated “to a safe and environmentally clean location in
a manner that complies with World Bank Operational
Directive 4.30."7* After an eight-month ombudsman as-
sessment, CAO proposed in January 2009 a “multi-stake-
holder meeting, overseen by an independent, neutral fa-
cilitator contracted through CAO."”* The complainants
requested another CAO compliance audit, but CAO “con-
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cluded that an audit was not merited” after finding the is-
sue of relocation of villagers was not related to IFC perfor-
mance or policy, and in October 2009, closed the case.'”
Several villagers and their representatives claimed
that CAO’s process led to adverse outcomes, includ-
ing police threats and surveillance of their activities.
Svetlana explained: “Our organization [Berékovka
Initiative Group] is inconvenient. It raises questions that
neither the authorities nor the company want to discuss;
it is preferabl[e] not to talk about emissions, not to say
that people get sick.” Although the complainants were
not subjected to violence, some among them as well as
their representatives reported that they were intimi-
dated by local officials and derided by media outlets.
Svetlana, a schoolteacher, was prohibited from using a
government building where she had taught for twenty
years, Kate Watters explained, “Every single member of
the Initiative Group...has been under some kind of
pressure from the police, from the local authorities; their
families have been threatened.” She added, “We all were
threatened. We were all ... questioned and interrogat-
ed by [security forces]; we were followed, police officers
sitting outside their homes, demands for documents,

checks on the border. ...

¢) On Relationship with Project Company
Before the initial CAO complaint was filed, KPO had

established several ways to interact with communities.
Svetlana Anosova recalls that KPO “had these advisory
boards. Then they had a department of public relations,
now called the department of sustainable development.
They had regularly visited villages, met with the public.”
Despite consistent interaction between the company
and villagers, Rosa Khusainova, a complainant, believed
that the company had not taken their concerns seriously
and instead attributed villagers” health problems to the
villagers’ practice of burning manure and trash.

Several community members criticized CAO’s pro-
cess for failing to improve their relationship with the
company. CAO’s final report in the dispute-resolution
stage encouraged the parties to engage in additional

dialogue and made suggestions about the implementa-
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tion of a collaborative air-quality-monitoring program.
Several villagers explained that they did not trust the
company and were suspicious of the emissions data
that KPO released. Others resented KPO's efforts to
improve village infrastructure, describing the school
renovation and other repairs as “purely cosmetic” and a
misuse of funds that “could [have been used] to relocate
our village.”

During interviews, CAO and company representa-
tives expressed their distrust of the complainants and
their representatives. Some questioned the villagers’ de-
cision to file a complaint before CAO and their efforts
to “prove” their claims. One former CAQO official said
that “basically one woman was behind the complaint. I
remember that she wasn't legitimate . . . it was a process
driven by the complainant.” Another former member
of CAQO’s staff who worked on the case faulted Crude
Accountability for the lack of progress in reaching a col-
laborative settlement: “the international NGO was stuff-
ing things up for the community or stopping them from
moving forward based on principle and not on their in-
terests and that really frustrated the company.”

According to a member of CAO’s compliance team,
the community did not unanimously support the goal of
relocation, “[i]t was certain individuals in that communi-
ty that really wanted, pursued this or had the assistance
of Crude Accountability to pursue this.” The company’s
corporate affairs manager at the time stated that KPO
had reason to suspect “the legitimacy of the group that
was bringing [the complaint] forward and whether it
was broadly representative of the community or whether
it was just actually a small advocacy group.”

CAO staff also questioned whether the complainants
were representative of the broader community. One staff

member recalled:

I don't really think that some of the other communi-
ties and the wider community of Berézovka were fully
represented, that their interests were represented by the
group or . . . we ever really understood the broader in-
terests of the whole community. And that’s ... a chal-

lenge on any of these cases where, you know, a partic-

ular interest group raises a complaint and . . . typically
they’'ll say, we represent a lot of people, it’s never really

clear . .. unless you do surveys. . . .

In November 2005, Crude Accountability had in fact
published a survey of members of 258 of the 370 house-
holds located in Berézovka and found that 9o% favored
the relocation of their village.”® According to several
complainants, their relationship with KPO has dete-
riorated further since CAO closed the case. One com-
plainant said, “KPO ignores the opinion of the people”
and rarely meets with the villagers. The villagers contin-
ue to suffer chronic health problems as a result of their
exposure to emissions from the field, according to a
United Nations expert in toxic waste.”’

The complaint against Lukoil is one of three case
studies about complaints against projects in the ex-
tractive industry. Extractive projects often generate
intractable conflicts over rights, world views, and
values. Similar to the case studies involving a mining
project in Guatemala and oil exploration in Peru, the
natural gas project in Kazakhstan illustrates the lim-
itations of using a problem solving process to address
conflicts over claims about rights. Berékovka villagers
sought to assert their right to be relocated under na-
tional law. The next case study explores the right of
indigenous communities to make decisions regarding
the extraction of natural resources on their land un-

der international law.

B. MINING PROJECT IN GUATEMALA

1. Background

In 2004, the IFC approved a $45 million loan for op-
eration of an open-pit gold and silver mine located in
the Western Highlands of Guatemala, approximate-
ly 200 km from Guatemala City, the country’s capi-
tal. Known as the Marlin Mine project, the extractive
project was originally owned by Montana Exploradora
de Guatemala, a 100% subsidiary of Glamis Gold Ltd
(“Glamis”). In 2006, Goldcorp, a multinational compa-

ny headquartered in Denver, Colorado, acquired Glamis
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and all its assets, including the mine, and in the same
year repaid the IFC loan.

The construction of the Marlin Mine engendered a
conflict between, on one side, traditional Mayan indig-
enous community members and leaders supported by
environmental organizations and the Catholic Church
and, on the other side, some individual community
members, the mine’s owners, and the Guatemalan gov-
ernment. The conflict centered on the right of indige-
nous communities to make decisions regarding the ex-
traction of natural resources on their land. It brought to
the surface legal tensions between the rights afforded to
indigenous peoples under national and international law
and state ownership of subsoil resources under domestic
law. And it entailed disputes about the scope and nature
of adverse social and environmental impacts associated
with the project’s development.

In 1996, Guatemala’s 36-year civil war ended in peace
accords between the government and an insurgency.
According to a United Nations truth commission, ap-
proximately 83% of the 200,000 victims killed during the
civil war were indigenous. As part of the peace agreement,
Guatemala signed and ratified the International Labor
Organization’s Convention 169 (ILO 169), which affords
indigenous and tribal peoples the right to decide their
development priorities and obligates the state to consult
with them prior to initiating extractive activities on their
land."”® To attract foreign investment to the mining sec-
tor, the government in the following year issued a decree
reducing state royalties, simplifying mine site access,
abolishing limits on foreign ownership of mines, and
granting mining operations duty-free imports.'”®
As part of its attempt to stimulate economic devel-

opment,'®

in 2003 the Guatemalan government granted
Montana Exploradora de Guatemala a 25-year explora-
tion license for the Marlin Mine. The mine was expected
to produce an annual average of 250,000 ounces of gold
(worth approximately $312,500,000) and 3.6 million
ounces of silver (worth approximately $59,400,000)
over a 10-year period.'®!

The IFC’s $45 million loan to support the Marlin

Mine’s operation came directly on the heels of an exter-
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nal, independent review of the World Bank’s relation-
ship to the extractive industries sector.'® Known as the
Extractive Industries Review (EIR), the report conclud-
ed that extractive industries could contribute to poverty
reduction if the World Bank “positively influenced in-
dustry standards” by strengthening indigenous commu-
nity participation in project development and the bank’s
policies regarding the disclosure of project-related infor-
mation to the public.'®

After the EIR’s release, World Bank management
pledged to “require a process of free, prior, and informed
consultation with affected communities” and to “only
support extractive industry projects that have the broad
support of affected communities. .. ""®* The new policy,
however, fell well short of international standards which
required free, prior,and informed consent by affected com-
munities. Nonetheless, the Marlin Mine was envisioned
by the IFC “as a showcase of profitable and responsi-
ble development."® According to the IFC, the Marlin
Mine would encourage new investment in Guatemala’s
mining sector, create new jobs for local residents, and in-
crease investment in community services, such as health
care, schools, and utilities.'®® The IFC also committed to
supporting efforts to strengthen environmental protec-
tion and community development by funding locally run

nurseries to meet reforestation needs.'®”

The IFC determined that the Marlin Mine project
would have a range of significant adverse social, health,
safety, and environmental impacts and therefore was a
“Category A" project.’®® Open pit mining has the po-
tential to cause lasting environmental harm.”® The
Marlin Mine’s facilities would include two open pits,
one underground tunnel mine, an ore processing facil-
ity using cyanide vat-leaching techniques, a smelter, a
tailings storage facility including a dam and pond, and
a waste rock facility. In its extraction of gold and silver,
the company used a cyanide vat leach process that in-
volves soaking crushed ore in a solution of sodium cya-
nide and water contained within a steel vat to separate
the gold and silver from the ore.'

The gold and silver extracted at Marlin are found in

sulfide ore deposits that, once broken and exposed to
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air and water, emit acid mine drainage (AMD),”" the
metal-rich water which, in the words of one study, is
“the greatest source of long-term risk from mining oper-
ations.””*> Open pit mines also pose a danger of seepage
or spillage of highly toxic metals.'”®> Exposure to these
highly toxic metals can affect the entire body, particular-
ly those organ systems most sensitive to low oxygen lev-
els: the central nervous system (brain), the cardiovascu-
lar system (heart and blood vessels), and the pulmonary
system (lungs)."**

The department of San Marcos where the Marlin
Mine is situated is one of the most impoverished regions
in Guatemala.'”” Spanning five square kilometers, ap-
proximately 85% of the mine is located in the municipal-
ity of San Miguel de Ixthacin and 15% in the municipal-
ity of Sipacapa, which itself is comprised of 13 villages.
The 14,000 inhabitants of Sipacapa are Mam-Mayan
and Sipacapense-Mayan indigenous peoples and speak
Mam and Sipacapense.””® Most of these villagers rely on
subsistence farming of beans and corn for their liveli-
hood. Agricultural yield is low due to poor soil quality
and a lack of irrigation infrastructure. Approximately
98% of the population of Sipacapa lives in poverty and
80% lives in absolute poverty, i.e., is severely deprived of
basic human needs, such as food, water, health, and shel-

ter.”’

When construction of the mine began, Sipacapa
was a socially and culturally cohesive community that
practiced traditional rituals and spoke their native lan-
guage while most San Miguel de Ixtacin residents no
longer spoke their ancestors’ native language or practiced
traditional rituals.

In recent years, Guatemalan indigenous groups have
become the country’s most vocal opponents to mining
projects.”®® Land is central in Mayan conceptions of
personhood and spirituality.'” Open pit mines are an
affront to the Mayan world vision and are considered a
threat to their survival. As subsistence farmers, Mayans
are especially vulnerable to the environmental impacts of
mining methods. Acid mine drainage, a cyanide spill, or
contamination of water supplies could easily push sub-

sistence farmers into destitution.?

43

According to a report commissioned by Goldcorp, the
company made its first contact with community residents

in 2003.*" One indigenous villager we interviewed recalled:

(I]n the year 2000, we began to hear that there was a
company that was coming to offer gold but not every-
thing was out in the open. . .. [The company] did not
arrive in open to the people, but arrived very slowly and
only with individual families, it went looking for people,
buying land. And when they were ready, when they had
secured their area to work, then they let it be known

that it was a mining company.

According to one study, approximately 3,000 persons
eventually participated in meetings organized by the
project company throughout the affected area.*** At the
meetings, the company pledged an array of incentives
for the local community, including payment of school-
teachers salaries, construction of local roads, creation of
a corporate-funded foundation to finance community
development initiatives, and jobs for one of Guatemala’s
most marginalized regions.*”® The project company in-
terpreted attendance at the meeting as endorsement of
the Marlin Mine project, although many residents crit-
icized the meetings for failing to constitute an opportu-
nity for full and free consultation about environmental
and social impacts. Regardless, construction of the mine
began in 2004 and concluded in 2005.

Once the project became public knowledge, it gener-
ated both local and national controversy. As described in

one report:

Local concerns . . . stem[med] from perceived violations
of indigenous rights, including the potential for water
contamination from the mine that could undermine
health, agriculture-based livelihoods and traditional
lifestyles. At the national level . . . the debate focuse[d]
on the benefits and costs of mining as a development

strategy.”%*

In November 2004, after the IFC decided to provide

financing for the mine despite intense opposition by local
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indigenous communities, community members began
a 4o0-day strike and blocked the main highway to the
mine.*”” In January 2005, police shot and killed a pro-
tester, injured 16 others, and accused demonstrators of
terrorism.”*® With the conflict escalating, Magali Rey
Rosa, a lawyer at Madre Selva Colectivo, a Guatemala
City-based environmental organization that works with
local Guatemalan communities to protect natural re-
sources®”” contacted community members to help them
submit a CAO complaint. Other local groups also began
to raise concerns about the project. The Catholic bishop
of San Marcos, Monsignor Alvaro Ramazzini, became a
vocal opponent of the project and publically challenged
the company’s claims about project benefits and environ-
mental impacts.

In June 2005, leaders from the local villages met to
discuss the project. Eleven villages opposed the Matlin
Mine project, one supported it, and one abstained from
participating in the process. The villages also held a ref-
erendum later that month: 98% of 2,500 Sipacapa vot-
ers cast ballots against mining in the municipality.**®
According to CAO’s assessment, “the popular consulta-
tions and ballot referendum against mining had the clear
intent of reasserting the voice of people who felt their
views had not been heard or respected.”””

The Guatemalan government and Goldcorp argued
that the referendum was not legally binding and quickly
filed lawsuits to challenge the vote. Municipal autonomy
laws in Guatemala permitted communal consultation
on matters that local communities determine are rele-
vant.”'® Further, national laws had also established that
community referendums, such as the San Marcos refer-
endum that overwhelmingly rejected the development of
the Marlin Mine, were legally binding.*"" International
law also supported the communities position. Signed
by Guatemala in 1996, ILO 169 requires a state to “es-
tablish or maintain procedures though which they shall
consult [indigenous] peoples ... before undertaking or
permitting any programmes for the exploration or ex-
ploitation of...resources pertaining to their lands.*'*
The Guatemalan Constitution further provides that

any treaty signed by Guatemala takes precedence over
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national Guatemalan law in matters of human rights.*”

Mayan community members thus believed their deci-
sion to reject the project was taken in compliance with
national and international law and would be legally
binding.

The Guatemalan Constitution, however, also estab-
lishes the national governments ownership of subsoil
resources as well as the state’s duty to exploit non-renew-
able resources in the public interest.”* The Guatemalan
Mining Law does not address the issue of community
participation in decision-making or create a legal mech-

anism to enforce the right to consultation;*”

its purpose
is to attract international investment to the mining sec-
tor by streamlining the approval process. And indeed,
on May 8, 2007, the Guatemalan Constitutional Court
ruled that the community consultation on the Matlin
Mine was not binding.*'¢

Communities believing they had been harmed by
Matlin Mine operations subsequently submitted pe-
titions to the Canadian National Contact Point of

the Organization for Economic Cooperation and

Development (OECD) against Glamis Gold, which

is registered in Canada;*’

several complaints to the
ILO;**® an “urgent measures” request and petition to the
Inter-American Commission on Human Rights; and a
request for a visit by the UN Special Rapporteur on the
Situation of Human Rights and Fundamental Freedoms
of Indigenous Peoples.”” The ILO, the Inter-American
Commission, and the Special Rapporteur condemned
the failure by the company and the government to re-
spect the indigenous communities’ right to voluntary,
prior consultations and urged Guatemala to suspend
the mining activities and halt land acquisition until
the affected communities were properly consulted.**

Goldcorp refused to abide by these decisions.

2. Procedure

a) The Complaint

On January 28, 2005, Madre Selva, submitted a com-
plaint to CAO.**' The complaint alleged the project

would have adverse environmental and social impacts
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on San Miguel, Sipacapa, and surrounding communi-
ties.?* More specifically, the complaint argued that the
government granted Goldcorp a mining license without
an objective evaluation of the mine’s health impacts, con-
cealed impact information from affected communities,
and failed to inform or consult with the affected indig-
enous communities in accordance with international
standards.”” The complaint also alleged that the project
threatened to contaminate and deplete local water sourc-
es and caused violent conflict between local communities
and the government.”* On March 9, 2005, CAO admit-
ted the complaint and began its assessment with the stat-

ed aims of: (i) providing a “fair and objective” and “neu-
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tral and unbiased” analysis of the reasons for the dispute

and (ii) supporting the parties to resolve the dispute.*®

b) Dispute Resolution

CAO conducted two assessments of project impacts:
the first in May 2005 and the second in February 2006.
During the first visit, CAO staff interviewed compa-
ny representatives, complainants, affected individuals,
and government representatives in Guatemala City,
Sipacapa, and the project site.”** Based on this 10-day
field mission, CAQO issued an assessment that addressed
four main issues: (i) the environmental risks that may re-

sult from the project and who was likely to be adversely
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affected by it; (ii) the social and economic impacts of the
project; (iii) the adequacy of the disclosure and consul-
tation process; and (iv) security concerns, deaths, and
death threats against opponents of the mine.*” CAO
also commissioned an independent expert in hydrology
to review public and private project documents relevant
to water and dam safety issues.

On September 7, 2005, CAO issued its first writ-
ten assessment of the dispute. Regarding environmen-
tal impacts, CAO concluded that the project posed no
substantial risks to Sipacapa residents. It relied heavily
on the hydrologist’s findings that Matlin Mine posed
no significant risk of water-supply competition with
local communities and that Sipacapa residents did not
face risks of dam failure or water contamination.””® The
hydrologist in turn based his finding on simply a desk
review of project documents: he did not visit the mine
site.**® In addition, CAO concluded that future air qual-
ity could be affected by “traffic and the on-site processing
facilities” but these impacts would not be dangerous to
human life.”** CAO recommended that Goldcorp, inde-
pendent experts, the government, and the community
“create a comprehensive program of participatory en-
vironmental monitoring and ... conduct a comprehen-
sive and publicly released assessment of ... potential for
stream depletion and water competition to occur as a
result of the mine’s activities.”!

Regarding IFC policy, the CAO report suggested
that the IFC had exercised no meaningful oversight of
requirements for community consultation and disclo-
sure, or on the adequacy of a mandated Environmental
and Social Impact Assessment (ESIA) of mine-relat-
ed activities. CAO found “no formal notification or
records” indicating that the government informed or
consulted with local communities regarding the Marlin
project, and it recommended that Goldcorp conduct
“enhanced consultations about impacts with local com-
munity groups’ in a ‘culturally appropriate” and “under-
standable format.”**

The IFC’s evaluation of environmental and so-
cial impacts had furthermore been deficient, CAO

concluded:
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The basis on which the IFC determined that the
ESIA was adequate is not clear. At the time of this
assessment no documentation was made available
that reflects that any detailed and specific consider-
ation had been given to how the IFC has and will
ensure that the project complies with each of the ap-
plicable IFC polices and other basic procedural re-

quirements,””

The IFC, the CAO report said, had disbursed funds
without an assessment of the cumulative impacts associ-
ated with the finalized plans to expand the mine, a plan
for management of dangerous materials or emergencies,
or details about mine closure.”*

CAO determined that Sipacapa community mem-
bers were concerned about the current and future
distribution of economic benefits in the community.
Goldcorp had, CAO said, invested in the communi-
ty by hiring local workers, funding salaries of school
teachers, constructing new roads, and sponsoring
health fairs. According to company reports, the Marlin
Mine employed approximately 1,100 local residents in
2009 although a large portion were “rotational” work-
ers who worked in shifts of one week on-one week
off.”?* CAO predicted that the “financial benefits to the
Guatemalan economy are expected to be over $220 mil-
lion over the 11-year life of the mine.?* CAO recom-
mended the communities and government continue to
engage in “productive debate” regarding the impact of
the mine in the community.*”’

Both complainants and the IFC expressed criticism of
CAOQ’s report. Madre Selva alleged that the report down-
played the seriousness of the project’s social and environ-
mental impacts, including the impacts on water.”*® They
were not interested in a dialogue with the company, the
complainants stressed, alleging that CAO had a record
of involving “communities in protracted processes with
results so poor that they only cause great social frustra-
tion.”” Instead, the complainants emphasized the need
for adequate public, independent monitoring of the proj-

, : 1 £ 240
ects environmental performance.
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Madre Selva also released a critical report by the hy-
drogeologist and geochemist Robert E. Moran. He had
this to say about CAO’s report:

The CAO Assessment incorrectly concluded that the
citizens of Sipacapa would not suffer significant im-
pacts to their water quality nor would they be subject
to increased competition for water. Both statements are
based on inadequate data and result from incorrect in-
terpretations of the existing data. In addition, the CAO
chose to arbitrarily ignore potential impacts to citizens

residing outside the region of Sipacapa.®*

For its part, the IFC also noted the confusion created
by CAO’s focus on the village of Sipacapa even though
the‘complaint itself is concerned about the impact on the
region.””* The IFC urged CAO to adopt a prospective
perspective to ensure that moving forward the project “is
peaceful and respectful of all stake holders.” It claimed,
however, that “[m]ost of the CAO’s recommendations
specific to the Project are already being implemented.”*

From January 23 to February 1, 2006, CAO conducted
a second field visit to Guatemala “to explore the feasibility
of creating a stakeholder dialogue process that would iden-
tify and resolve issues related to the conflict.””** The initia-
tive was undertaken at the request of the World Bank’s
president after he met with Madre Selva and environmen-
tal and indigenous rights organizations about the Marlin
Mine project.?* During their second field visit, CAO staff
interviewed Sipacapa community members, the World
Bank country representative, Guatemala’s Minister of
Energy and Mines, and Madre Selva advocates.

In its 2006 assessment report and in the field visit's
wake, CAO concluded that because the principal actors
in the case did not “believe entering a jointly agreed pro-
cess is appropriate” and the mechanism was “unable to
contribute further value,” they had closed the case file in
May 2006.2* The report explains that the parties had
refused to engage in a stakeholder dialogue process, the
complainants because the communities had already re-
jected the Marlin Mine project through a popular ref-

erendum. The complainants feared that dialogue would
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give the project legitimacy, and they were concerned that
the dialogue process would aggravate power imbalanc-
es.”” The company pursued negotiations with individual
villages rather than the municipality as a whole despite
the strategy’s impact on social cohesion and the risk that

it would escalate tensions.?*®

c) Compliance audit

CAO did not conduct an audit appraisal or audit despite
the parties’ failure to reach an agreement. An official ex-

planation of this decision is not publicly available.

3. Community Perspectives

a) On Process

Dispute resolution processes function best to resolve
disagreements involving conflicts over interests or
miscommunication between parties. There is another
category of disputes—often referred to as intractable
conflicts—that, as the name implies, are particularly re-
sistant to resolution. Intractable conflicts are less amena-
ble to dialogue, negotiation, and mediation because they
involve disputes over basic rights, values, or conflicting
world views.?* The available documents and interviews
about CAQO’s intervention indicate that the conflict over
the Marlin Mine had many of the characteristics typi-
cal of intractable conflicts: the disputes involved funda-
mental or deep-rooted moral conflict, value differences
between parties, stark power imbalances, high levels of
hostility and acts of violence, threats to collective identi-
ty, allocation and protection of public goods, many and
diverse stakeholders, and multiple layers of government

(municipal, traditional, and national).?°

i) LACK OF TRUST

According to research, parties to Alternative Dispute
Resolution (ADR) procedures will assess whether a dis-
pute resolution process is fair based in part on wheth-
er they perceive the third-party as trustworthy.”' As
one account has put it, “When the authorities provide
evidence that they have listened to and considered the

views of the parties, and tried to take them into account
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in thinking about how to respond to the issues, they are
viewed as more trustworthy”*> CAO has stressed the
relationship between independence and trust. According
to CAO, “independence and impartiality are of prima-
ry importance to foster the trust and confidence of lo-
cal communities . . . involved in a dispute. This trust and
confidence are prerequisites for the CAO to help solve
problems on the ground.”**

During its intervention in the Marlin Mine project,
CAO acknowledges that its assessment and dispute
mechanism “was [un]able to maintain the trust and con-
fidence of all of the parties[.]”* CAO attributes this
lack of trust to its decision to issue an assessment re-
port with findings about the social and environmental
impacts generated by the project. Reflecting on the inter-
vention, one report notes,” We found that when we made
judgments at this early stage of the process, as we did in
2005 in Guatemala in response to a complaint against

the Marlin gold mine...the CAO was drawn into the
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conflict. We could no longer claim to be neutral

According to several interviews we conducted, com-
munity members did not trust CAO from the outset,
well before CAO issued its initial assessment report.
Rather than providing a “fair and objective” and “neutral
and unbiased” analysis of the conflict dispute, the goal
of CAQO’s process was to provide political legitimacy to
IFC’s investment, one community member suggested:
“This is not a financial loan, strictly speaking, this is a
political loan ...it is a strategic and political play be-
cause ... the company did not need [the] money of the
[World Bank] back then. It need[ed] its political backing
through a loan.” A member of Madre Tierra echoed that
concern: “The purpose of CAQ is to legitimize the finan-
cial investments of the World Bank...." In the view of
this advocate, there was a contradiction between CAO’s
mandate and the interests of community members:
“They don't satisfy our concerns because they are not
strong mechanisms to ensure compliance with the rights
of affected communities, but instead are legitimizers . . ..
If you comply with CAO's rules, comply with its recom-
mendations, the project becomes legitimate and then

those who are challenging the project are the bad guys of
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the film...." One scholar we interviewed explained that
“the community just didn’t, couldn’t believe that CAO
was independent because in its reports and in its evalua-
tions of the situation, it was in a lot of ways echoing what
was already said by the company and IFC”

Although CAO conducted on-site visits and expert
evaluations to gain the “trust” of the communities, these
measures were not only insufficient for some of the com-
plainants but may even have further alienated them. For
example, several respondents criticized the approach
CAO used to conduct its fieldwork. One community
member suggested that CAO’s visits to the area were
too short to be meaningful: “It was a process that lasted
20 days, if that. In other words, they came and went””
Another observed that during CAO’s visit to the proj-
ect site, the staff “didn’t go with us at all ... we didn't
mingle[.]” which may have created the impression that
CAQ’s staff was part of the company because at the time
it was assumed by community members that all foreign-
ers worked with the mine. An academic who studied the
project echoed this perception and criticized CAO for
its “very narrow focus in the field”” From this person’s
perspective, [ CAO’s approach] was wrong from the be-
ginning. [T]hey should have talked more with commu-
nity leaders and they should have taken this more cultur-
ally-sensitive and socially-sensitive approach. Then, of
course, the community would have been more inclined
to trust those people and consider them as a party suit-

able for mediating, but they failed this opportunity. ...”

ii) USE OF EXPERTS

The Matlin Mine project involved complex technical is-
sues and scientific uncertainty. The parties’ reliance on
different technical information, use of different models
or assumptions for interpreting data, and involvement
of multiple disciplinary perspectives further complicated
the dispute. During the interviews, several complainants
and other affected community members raised concerns
about CAQ’s level of expertise and the legitimacy and
credibility of CAQO's expert reports.

Several complainants and academics who studied the

process expressed concern that the members of CAO’s
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staff did not have the requisite skills or expertise to un-
derstand the issues at the site. A cultural anthropolo-
gist, for example, noted that CAO staff did not include
an anthropologist or sociologist and, therefore, the of-
fice’s intervention failed to reflect an understanding of
indigenous rights issues and collective land title issues.
“They didn't look at land rights. They didn't look at so-
cial disruption in the community. ... [O]bviously there
was a conflict going on there. But still, they only had this
very narrow-focused understanding of this conflict ...
The anthropologist believed that CAO's approach was
similar to the company’s: “[community members] were
approached by the company as individuals and not as a
community, while they should have been ... they have a
communal title that still has legal validity.”

The hydrogeologist Robert Moran raised a similar
concern about CAO’s failure to include “hard scien-
tists"—"“people who knew geology, who knew the water
sciences, none of those people would show up on the CAO
team.” As a consequence, CAO's assessment, he said, was
“fairly naive technically in both the water sense and the
geochemical sense.” He pointed out that the expert CAO
hired to assess water and air impacts was not allowed to
visit the mining site or given sufficient time to conduct a
credible assessment. CAO's finding that the project posed
no significant environmental risk to Sipacapa was suspect,
Moran said, because open-pit mining inevitably creates

negative environmental impacts:

If you expose mineralized rock, either by making an
open pit or underground workings, you now totally
change the chemistry. And in doing all of that, you start
to degrade the water quality, both the surface water
and the groundwater, and you expose the mineralized
rock to air and water and bacteria that start changing
the chemistry. You also blast the rock into much smaller
pieces, which aggravates all of these chemical reactions,
makes all the surface area now allow for everything to
start reacting. So a generalization is that you inevitably
get water quality degradation when you do mining of
any kind. And some of the responses from the CAO

stafl on that were just juvenile.
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b) On Outcomes

The complainants and community members interviewed
were uniformly critical of CAO’s intervention and skep-
tical of its impact. Magali Rey Rosa, who drafted the
complaint and represented community members during
the process, said CAO’s conclusions were neither rele-
vant nor useful: “I see CAO as a big disappointment and
a [waste] of time, and I would not recommend to any
indigenous resistance movement...to get involved in
that at all. That would be my personal recommendation.”
Similarly, Bishop Ramazzini, who interacted with CAO
during their field missions, concluded that the process
had “no positive result,” while another community mem-

ber pointed to a destructive side of CAQO’s intervention:
p

[T]he impact is distrust, it is distrust, it is that people
stop believing in this type of investigation, in this type
of institution . . . what happens at the end is that people
say, how does it help me to talk with these gringos if in
the end they do what they want and behave as they want
and do not respect me—it is of no use to me to speak
and to take positions because absolutely nothing hap-

pens. So, of course the impact is negative.

According to a 2012 report, Goldcorp was the single
largest taxpayer in Guatemala. However, local com-
munities received less than 1% of total mine royalties
and taxes of mine revenues,”® and the total amount of
Goldcorp's social investment stagnated at around $1 mil-
lion per year”” although mine revenues had increased
from $109 million in 2006 to $331 million in 2009.%*
According to one fact-finding report, the opening of
the mine has led to an increase in alcohol consumption,
domestic violence, prostitution, and HIV/AIDS.*° In
2010, researchers from the University of Michigan and
Physicians for Human Rights studied metal contamina-
tion in the blood and urine of mine workers and residents
living near the mine. The results showed that“higher lev-
els of lead, mercury, arsenic, zinc and copper were found
in the urine of residents living near to the mine.”*®® The

study indicated “most of the metals were detected at con-
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centrations below values associated with clinical harm,
but little is known about their cumulative and combined
health impacts on humans following chronic exposure

to complex, real world mixtures near toxic waste sites.”**!

¢) On Relationship with Project Company

At the time that the CAO complaint was filed, the con-
flict between the company and the communities was in-
tense and distrust was high. Community members had
organized protests that blocked the passage of mining
equipment and lodged complaints about health impacts
and discrimination by the company. According to a UN
report, “the army and police were used against indige-
nous populations during [the] blockade of trailers car-
rying milling cylinders for Glamis Gold’s Marlin Mine
in the western department of San Marcos, and led to the
killing of Raul Castro Bocel and Miguel Tzorin Tuy on
11 January 2005.”2%* Two years later, in January 2007, sev-
eral months after CAO closed the case, 400 indigenous
families again blocked several roads to the mine to pro-
test the companies’ failure to repair houses damaged by
explosives used at the mine or subsidize the independent
monitoring of impacts on their water.’®®

Almost ten years after CAO closed the case, little
had changed: the mine is still in operation although it
will be reportedly shut down in 2017.2** The hydrogeol-
ogist Robert Moran observed: “I think in hindsight we
can see that the Marlin area has been one dispute after
another .... So it doesn't seem as though the CAO pro-
cess did much in the long run to fix the problem.” CAO
itself also recognized that, after its process, “[t]he cycle
of conflict simply continued. Years after our departure
from Guatemala, the case remains controversial and
unsatisfactory for the parties concerned.””® Some of
those interviewed believe that the communities became
more intensely polarized after CAO issued its final re-
port because the company sought to reach agreements
with individuals and not the communities. According to
Monsignor Ramazinni, in the town of San Miguel de
Ixtahuacan “little by little” there developed “a division
among the people who received economic benefits and

work” and those that did not.
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There is little evidence that CAO helped to develop
the communities ability to resolve disputes or deepen the
complainant’s understanding of the mining project and its
impacts. The communities had little understanding of the
mining process because, as one community member, ex-
plained “[Guatemala] is not a mining country.” According
to Moran, the company actually kept basic information
necessary for evaluating the mine's impact secret, includ-
ing how much cyanide the company used during a year,
how much water the company used, and how much ex-
plosives. The company also failed to release all the base-
line information necessary to assess water quality. From
the perspective of some complainants, lack of informa-
tion continues to characterize the project. A community
member explained: “Right now, ... [the company] say(s]
that they will soon finish the work ... but it is unclear be-
cause ... we had heard that when [the company] arrived
there was 10 years of work, then it increased to 15 years
and then we heard the period increased to 25 years .. . be-
cause they found more gold. So in the end nobody
knows ... Since there is no clear information, there is no
oversight over the work of the company.. ..

The plan to close the mine at the end of 2016 gener-
ated additional concerns. One investigation notes: “The
water which may discharge from an abandoned mine is
commonly acidic and may contain high concentrations
of dissolved minerals and metals. This water can pollute
rivers and streams. Guatemala law does not regulate the
process for closing a mine including the remediation of
the environment.”**

For over a decade, the Marlin Mine project has cre-
ated controversy and impacts that went unaddressed by
CAOQ’s intervention. Subsequent to CAQ’s decision to
close the case, independent studies found that the com-
pany had not properly consulted with local communities
in compliance with international law**” and failed to ade-
quately monitor the mine’s impact on water quality.”*® In
deciding to forgo a compliance audit in this case, CAO
declined the opportunity to incentivize the IFC to ad-
dress these issues. The palm oil project in Indonesia, is
one of the first cases in which CAO conducted an audit

and thus spurred reform of IFC policy.
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C. PALM OIL PROJECT IN INDONESIA

1. Background

Indonesia recently became the world’s largest produc-
er of palm oil, most of which originates in Indonesian
plantations located in West Kalimantan on the island
of Borneo.”® Between 2003 and 2006, the IFC made
four investments in Wilmar Group International, a
Singapore-based agribusiness conglomerate specializing
in the production of and trade in palm oil, to strengthen
the supply chain of trade facilities and refineries process-
ing Indonesian palm oil fruit.””® According to the IFC,
these projects would “ensure the continuous operation of
the [] supply chain and the preservation of all econom-
ic interests and employment associated with that chain
such as plantation, transportation, storage, processing
and shipping.*”*

In 2007, local and international groups filed a com-
plaint that raised serious concerns about the Wilmar
Group's activities in West Kalimantan. The complaint
alleged that the conglomerate had destroyed forests in
clearing land for palm oil plantations, including lands
customarily used by indigenous peoples, and displaced
communities in violation of Indonesian law and IFC
policies.””* In response to the complaint, CAO investi-
gated, set up a dispute resolution process that produced
several agreements between local communities and the
company, and issued an audit report that prompted the
World Bank in September 2009 to place an 18-month
moratorium on palm oil investments.””

Indigenous peoples—principally the Dayak and the
Melayu—comprise roughly 70% of West Kalimantan’s
population.””* The Wilmar Group has several operations
in West Kalimantan's Sambas District, a relatively poor
region predominantly inhabited by indigenous commu-
nities living in scattered villages and settlements.*” Until
the 2000s, these communities mainly harvested rubber,
coconut, rattan, pepper, coffee, rice, and oranges.*’®

During the 2000s, the Indonesian government del-
egated the authority to make decisions related to land
acquisition and permitting to local governments and

decentralized regulation of the plantation estate sec-
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tor which spurred a massive transfer of land rights. In
2003, indigenous peoples in West Kalimantan held 6.9
million hectares of communal land but by 2006 only
60,000 hectares.””” Most of their communal land was
transferred to private landowners, including palm oil
plantation owners. One study of West Kalimantan

explains:

To eliminate violent conflict and to smooth the develop-
ment of palm oil plantations, especially during the land
acquisition process (the transfer of control over land
from indigenous communities to private hands), many
local governments have issued regulations on partner-

ship schemes for oil palm plantations.?”®

Under these partnership schemes, a management
company controlled the bulk of the plantation but
was required to allocate a small portion of the plan-
tation to local families (typically about two hectares
per family).””® Local governments established the task
forces which issued the necessary permits and licens-
es to establish an oil palm plantation. According one
study of West Kalimantan palm oil plantations, “[t]
hese task forces typically include representatives from
the military, the police[,] and local government as well
as village chiefs and Adat leaders. The members of each
task force are supported financially through monthly
payments from the company seeking to acquire lands
for plantations.”®

The sharp rise in commodity prices in the palm oil
industry and the growth of the industry combined with
favorable climatic conditions and pro-business policies
made Indonesia an attractive investment for companies
like Wilmar Group. One of the largest oil palm plan-
tation owners in Indonesia with 2011 company revenues
of approximately US $47 billion,” Wilmar has a large
ownership stake in its oil palm cultivation and milling
operations in West Kalimantan ***

Between 2004 and 2007, IFC made three investments
in and one grant to Wilmar, for a total financial com-
mitment of more than $1o1 million.?®® Two of the loans,

or approximately $83.33 million, were directly invested in
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projects in Indonesia.In 2004, IFCloaned Wilmar $33.33
million to finance its export program in Indonesia and
support efforts to expand refining operations.”** And
in 2006, IFC made a second loan in the amount of
$50 million to Wilmar’s Indonesia operations “to meet
its working capital needs to purchase crude palm oil
(CPO) from palm oil plantations in Indonesia and pro-
cess them into refined oil for export.”®> According to the
IFC, the $50 million investment would have “a positive
effect” on farmers and others along the supply chain by
increasing demand for palm 0il.>*® The IFC concluded
that both projects would have “minimal or no direct, ad-
verse social or environmental impacts” and categorized
them as “Category C” projects, thus requiring minimal
oversight.

A third loan of $17.5 million to Wilmar to develop a
palm-oil processing facility in the Ukraine occasioned
an IFC visit to West Kalimantan in 2006 to appraise
the company’s supply chain operations.”®” IFC did not
conduct a similar assessment of the social and environ-
mental impacts of the two West Kalimantan projects
even though the IFC had adopted new environmental
and social impacts review procedures months before the
bank’s second loan to Wilmar.?®® The new performance
standards required IFC to conduct a social and envi-
ronmental assessment of a project’s risks and impacts
on labor and working conditions, land acquisition and
involuntary resettlement, biodiversity conservation and
sustainable natural resource management, indigenous
peoples, and cultural heritage, among other issues.”®

The Indonesian Constitution requires local gov-
ernment to recognize the rights of indigenous peo-
ples, and Indonesia has ratified several international
human rights treaties related to indigenous rights.*
Nonetheless, local government in West Kalimantan
has not recognized any indigenous peoples or their
collective right to land,*" even though sacred forest
lands, burial grounds, and sites claimed to be inhabit-
ed by spirits, play a particularly important role in the
lives of the hunter-gatherer indigenous communities
there.”> The majority of the land acquired by Wilmar

and its subsidiaries for palm oil production in West
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Kalimantan was the customary lands of the Dayak.*”
Land is an essential component of the Dayak sense of
personhood and the majority of Dayak land is commu-
nal.** Family plots of land are ancestral, passed from
one generation to the next.””” Indigenous villagers con-
serve these lands, and as a result, sacred forest beliefs
are integral to the preservation of endangered plant and
animal species there.”® The fruits and plants that grow
in these areas are unique and attract mammals and oth-
er game, which also makes sacred forests prime hunting
grounds for indigenous peoples living in the area.””
Deforestation in Indonesia for palm oil and illegal
logging is so rampant that a 2007 report by the United
Nations Environment Programme (UNEP) predicted
that most of the country’s forest will be destroyed by

*% Between 2009 and 2011 alone, approximately

2022.
95,000 hectares of West Kalimantan forest was cleared,
the majority destroyed to clear the land for palm oil pro-
duction, according to Indonesia’s Ministry of Forestry.*”
International and local groups have claimed that Wilmar-
owned mills and refineries routinely process fruit bunch-
es grown on plantations that operate on land that has
been illegally cleared and used without community con-
sent.’* Several groups have lodged complaints against
Wilmar and its subsidiaries before the Roundtable for
Sustainable Palm Oil (RSPO), a non-profit organi-
zation established to implement a global standard and
certification system for sustainable palm oil, for failing
to adequately consult with local communities,* unlaw-
fully acquiring land,*** and disregarding environmental

impacts.*®

2. Procedure

a) The Complaint

On July 18, 2007, a group of international and local or-
ganizations filed a complaint with CAO against the two
IFC-funded Wilmar operations in West Kalimantan***
The included the

Programme, an organization based in the United

complainants Forest People’s
Kingdom that supports indigenous efforts to prevent

deforestation; Friends of the Earth, a Dutch environ-
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IFC approves financing for four
Wilmar palm oil projects, including
two in Indonesia
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CAO transfer issues for
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Wilmar agrees to a moratorium
to land clearance in communities
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communities
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mental organization that documented Wilmar Group
practices in the Sambas District; Sawit Watch, a mem-
bership-based organization in West Java, Indonesia, that
works with 50 local partners to assist more than 40,000
heads of families affected by oil palm plantations in
Indonesia; Lembaga Gemawan, an organization that
was founded by Kalimantan students in 1999 to mo-
bilize women, poor people, and farmers and that had
filed a complaint against Wilmar before the RSPO;
and KONTAK Rakyat Borneo, a small activist orga-
nization involved in the monitoring of palm oil com-

panies in West Kalimantan.’”® Prior to filing the for-

JUNE 19
CAO releases final audit report
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implementation
of CAO-mediated
agreements

2009 2010 2011 2012 2013

mal CAO complaint, the groups had raised concerns
about Wilmar’s operations with the IFC on multiple
occasions.’*®

The complaint lodged with CAO centers on land
conflict between the company and indigenous peoples.
According to the complaint, the majority of the lands ac-
quired by Wilmar subsidiaries in West Kalimantan were
Dayak communal lands.*” It alleged that the Wilmar
Group had destroyed lands that were used by indige-
nous peoples and had high conservation value without
free, prior, and informed consent; without the permits

Indonesian law required; and without an environmen-
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tal impact analysis.’®® The complaint also alleged that
Wilmar used fire to clear these lands, took repressive ac-
tions against local residents, and forced local communi-
ties to relocate without developing a resettlement action
plan in consultation with affected communities.’” These
actions, according to the complainants, violated national
laws, IFC polices, and RSPO standards.”® Finally, the
complaint alleged that the IFC had not exercised ade-
quate oversight to ensure that Wilmar acquired land

with the seller’s consent®"!

and that it had miscategorized
the project as a “Category C” endeavor (and thus requit-
ing little oversight) by disregarding the seriousness of its

environmental and social impacts.’'?

b) Dispute Resolution
CAO quickly admitted the complaint, and in September

2007, a CAO ombudsman team visited Wilmar head-
quarters in Singapore and then travelled to visit com-
munities in West Kalimantan for six days.”” Based on
discussions with the company, IFC representatives, and
the complainants, CAO identified three broad topics
to address: (i) issues related directly to project impacts
on local communities in Sambas; (ii) issues related to
Wilmar’s compliance with national laws and procedures,
particularly with respect to environmental permits and
burning; and (iii) issues related to the IFC’s lack of im-
plementation of its Performance Standards on Social
and Environmental Sustainability as well as its catego-
rization of the project as merely a “Category C” poten-
tial threat to environment and social well-being when it
should have been “Category A"

CAO decided initially to focus on three villages in
addressing project impacts: Desa Senuju, Sajingan
Kecil, and Sasak; but they neglected to consult the
complainants about the selection. When CAOQ discov-
ered that Wilmar did not own the company operating
the plantation in Sasak, the village was dropped from
consideration.

The people of Sajingan Kecil are mainly hunter-gath-
ers and well-known as skilled boat-makers. Due to
Wilmar’s operations, they had lost most of the land they

had used to collect wood and gather food. As a result,
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they had turned to farming.*”® At the time of CAO’s vis-
it, the peoples of Sajingan Kecil were engaged in negoti-
ations with Wilmar regarding its palm oil operations on
village land.

The community of Desa Senujuh is located in the
sub-district of Sejangkung, an area of about 6,100 hect-
ares on which 275 families had been living primarily
from rubber tapping and wetland agriculture. There
are few facilities for schooling there, and average fam-
ily cash income is as low as Rp300,000 (US$34) per
month.*® One of Wilmar’s subsidiaries, acting with-
out the requisite legal permits, had cleared forestland
traditionally used by the community for ceremonial
purposes.’”

From May to November 2008, community represen-
tatives and the company participated in CAO-facilitated
mediation which resulted in several confidential agree-
ments whose text is unavailable to the public.’®® The first
established the conditions and grounds rules for the
negotiation. Wilmar agreed to a moratorium on land
clearance per the complainants’ request and both pat-
ties signed a memorandum of understanding and code
of conduct. The agreements established expectations re-
lated to representation, confidentiality, decision-making,
and information sharing.’"

Under these agreements, community representatives
were permitted to select representatives from within
communities to participate in the mediation. Civil soci-
ety groups, including the organizations that submitted
the complaint, were allowed to observe company-com-
munity negotiations but did not have the right to par-
ticipate in them. During meetings, community represen-
tatives had to request a break to discuss an issue with
sympathetic civil society representatives.

Another agreement signed by Wilmar subsidiaries
and both Senujuh and Sajingan Kecil required Wilmar
to replant destroyed forestland, compensate landowners
for land acquired without consent and for the adverse
impact on their livelihoods, and provide community in-
vestment funds.’?® In return, the communities consent-
ed to allow Wilmar to cultivate palm oil on communal

lands for 35 years.
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Under the agreements, Wilmar apologized for ac-
quiring land without the communities’ consent **' and
agreed to pay a total of Rp$255,286,200 (approximately
USs19,000 in today’s currency) in monetary compensa-
tion. The agreements identified a team of village elders
and officials to distribute the compensation among in-
dividual landowners. The agreements also obligated the
company and communities to participate in binding arbi-
tration to resolve future disputes. Lastly, the agreements
established a group of evaluators—including communi-
ty, CAO, company, and NGO representatives—to mon-

itor the implementation of the agreements.

c) Appraisal and Audit

On March 26, 2008, the CAO ombudsman transferred
issues related to IFC compliance with bank policy for
compliance appraisal and possible audit.*** This is the
first case in which CAO had begun an audit appraisal
while the dispute resolution process was on-going. CAO
focused its audit appraisal on supply chain issues and
the scope of the IFC’s obligation to review plantation
operations.’*

On September 4, 2008, CAO released its first
Compliance Appraisal Report.’** The goal of the ap-
praisal was to “consider how IFC/MIGA assured itself/
themselves of compliance with national law, reflecting
international legal commitments, along with other au-
dit criteria.” CAQ’s appraisal included an assessment of
“evidence [or] risk of adverse social and environmen-
tal outcomes . .. evidence [the] policy provisions [ ... ]
.] protection,

failed to provide [...] adequate [..

[and] evidence [that the IFC] failed to apply policy
provisions.”**

In response to the appraisal, the IFC defended its
categorization of the projects and claimed it considered
supply chain issues when appropriate under bank poli-
cy.?? Despite these assurances, CAO went on to conduct
a formal audit, finding that the IFC had inconsistently

considered supply chain issues:

While, during its review process, IFC identifies poten-

tial impacts outside the legal entities that are the recipi-
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ents of IFC investments, these potential impacts are not
consistently addressed. [The] IFC did assess the perfor-
mance of the Wilmar Group’s plantations, but not to

any fixed, or agreed, set of standards.””

Additionally, CAO concluded that without sufficient
guidance for staff when conducting reviews of supply
chain issues, “there is a possible failure in addressing so-
cial and environmental outcomes as part of the review
process, and that this might lead to outcomes contrary to
the desired effect of the policy provisions.”?*® On March
11, 2009, CAO expanded the audit to issues related to
Wilmar’s compliance with national laws and procedures,
particularly with respect to environmental permits and
burning.**

On June 19, 2009, CAO released its final audit report.
The compliance audit concluded that the IFC had al-
lowed “commercial pressures [ ... ] to prevail and overly
influence the categorization[,] scope[,] and scale of en-
vironmental and social due diligence.”** According to
CAO, the bank’s skewed priorities led to willful disre-
gard for the project’s impacts on villagers and ecologi-
cally sensitive resources and the incorrect categorization
of the project. CAO was emphatic in its criticism of the
IFC’s deference to commercial pressures, stating “[d]
espite awareness of the significant issues facing it, [the]
IFC did not develop a strategy for engaging in the oil
palm sector. In the absence of a tailored strategy, deal
making prevailed.””* CAO concluded that this approach
was completely contrary to the IFC’s mandate and mis-

sion to engage in sustainable development.**?

After CAO published its audit, the World Bank did
develop new policies for palm oil investments. The new
framework requires IFC clients to assess and disclose
the social and environmental impacts of their supply
chain in accordance with higher standards.*” It appears
that the IFC itself has not complied with this new
framework, however. In a case involving a Honduran
palm oil company, for example, CAO in 2015 issued an
audit that criticized the IFC for failing to implement
the new social and environmental policies. The IFC

had approved a $80 million investment in this palm
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oil company that stood accused of using death squads
to kidnap, kill, and forcibly evict peasant farmers who
claimed to own land the company was using for palm
oil production.’* The CAO audit describes the IFC’s
oversight failure as a “byproduct” of a bank setting in
which “results defined primarily in financial terms may
incentivize staff to overlook, fail to articulate or even
conceal potential [environmental and social] and rep-

utational risks.”?*

3. Community Perspectives

a) On Process

CAQ’s problem solving process among two communities
and the company took place over 18 months. The medi-
ator who facilitated the procedure was from Indonesia
and had experience in the subject matter: Indonesian
land disputes related to the palm oil industry. During
interviews, the complainants expressed satisfaction with
the mediator’s abilities and performance; however, they
expressed concern about power imbalances inherent to
the process. Looking back on the experience, some com-
plainants also felt disadvantaged by mediation ground
rules, although they acknowledged they had agreed at
the time to the ones CAO proposed.

One complainant was disturbed by CAO’s lack of au-

thority and the company’s control of the process:

[I]¢'s inadequate that the CAO can only look into issues
with the client companies where the company consents.
It suggests that the company controls the process where
this is meant to be something that gives equal oppor-
tunity to the communities . ... (It turns out that the
communities can only raise issues insofar as the com-
pany will agree to their being raised. And actually, that’s

not really justice. That's kind of partial justice.

Another complainant noted the imbalances in pow-
er among the negotiating parties and highlighted the
differences between the parties” access to resources and

recourse:
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If you talk about all the different companies . . . they are
paying for well-educated persons and, of course, they
have money. ... These local communities and the af-
fected people, they don't have access to the legal system,
to capital . . . and this creates a measure, a serious gap in

the mediation and [at the] negotiation tables.

Complainants also highlighted the positive role
NGOs could play in mitigating power imbalances. One
stated: “[L]ocal NGOs like us, myself and others who
try to support them, that is the starting point when we
talk about power balance.” Another complainant provid-
ed an example of how NGOs safeguarded the rights of
community members, particularly in the context of palm
oil plantations where local families were provided with a

small portion of the plantation to cultivate:

We were particulatly concerned from our knowledge of
what happens with smallholder arrangements that the
terms under which communities should accept the of-
fer of smallholding should be very carefully scrutinized
because we were aware that many communities have
signed these agreements without realizing the amount
of debt burden that they imply, which they then have
to pay back with the harvests from their small holdings.
And so we ... undertook to provide the communities
with legal advice and with advice from a small, indepen-
dent smallholder organization who we ... arranged to
go and visit the communities, to warn them of some of
the pitfalls that there can be in these agreements, [and

to] try to help them negotiate a fair deal.

Concerns about CAQ’s mandate, rather than the ef-
fectiveness of its staff, undetlie complainants’ critiques
about the impact of power imbalances. According to a
complainant: “(CAO] did take care during the [media-
tion] to very carefully explain the procedures and the lim-
itations of the CAO’s mandate.” Another complainant
observed, however, that CAO could do more to ad-
dress power imbalances and that the mediation process
“should [have been] a good learning process for CAO,

if they would like to improve their mediation and om-
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budsman role ... in terms of including issues of power
imbalances.”

Some community members were also disturbed by
the power imbalances that seemed inherent in the agree-
ments governing participation, representation, confiden-
tiality, and decision-making. While a former CAO staff
member described the mediation ground rules as “sim-
ple” and “straightforward,” some complainants thought
the rules exacerbated power differences, hampered ef-
forts to advocate on behalf of community interests, and
imposed obligations on stakeholders ill-equipped to
meet them. Furthermore, the mediation meetings took
place in a city located in West Kalimantan, six to seven
hours from the villages.

The rules related to representation also came under
fire. Some community members argued that the official
representative of the community that the government
had designated should not represent the community
at negotiations with the company. Instead, they want-
ed members of the community who had been direct-
ly affected by Wilmar’s activities to represent their
interests. According to this complainant, in the end,
though, CAO allowed representatives of both factions
to be present. Another complainant suggested that the
communities should have greater autonomy in select-
ing their representatives: “I think there needs to be a
discussion about how communities are represented.
It’s our contention that [the communities] should have
the right to select their own representatives. ... Self-
representation is a principle we think is very import-
ant.” This complainant also lamented communities’
decision to agree to “the request for us not to use the
media . .. because as NGOs, it's about the only lever
you have ...’

In 2009, CAO established a team comprised of com-
pany, community, NGO, and government represen-
tatives to monitor implementation of the agreements
reached during the mediation process. A complainant,
who participated in the monitoring, described it as “nec-
essary” and “fait” but “onerous” for the community and

NGOs participants:
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[T]here was an agreed [upon] procedure we all signed
on to, an agreement to monitor the implementation . . .
which we were all keen to do. It was only later on we re-
alized this was a bit of a blank check, because of course
our costs weren't covered, and so it was quite stress-
ful for us to find the time and the money to go into
the field, often with very little time [or] warning. ...
[P]robably there should be greater resources for that
monitoring provided by the CAO so that the parties

can all monitor propetly.

Lastly, complainants expressed concern about the lack
of transparency in the audit process. A complainant ob-
served that“[d]uring the audit process, there’s really very
little role for the NGOs. The whole thing goes into a
kind of black box.”

b) On Outcome

Several complainants recognized that agreements be-
tween the communities and the company resulted in
tangible results for two communities comprised of ap-
proximately 1,000 villagers. By July 2011, less than two
years after signing the agreement, Wilmar had fulfilled
its obligations to the Senujuh community. When CAO
closed the case in 2014, however, the company had not
yet complied with the terms of the agreement with the
Sajingan Kecil community. The company had not man-
aged the land designated for the smallholder oil palm
plantation as promised or reforested all the area cleared
by the company without authorization. Instead of the re-
forestation of 47 acres cleared by the company, Sajingan
Kecil agreed to accept compensation (approximately
$16,000 in today’s currency) from Wilmar.

Several complainants expressed disappointment that
CAOQ’s process had not achieved more systemic changes.
One complainant explained that the goal of the group of
international and local organizations that had filed the
complaint was to prevent ‘more harms and destructions
of forests and lands [and end] illegal activities harming
the environment and forest and wetland so as [to] pre-
vent future conflict and . .. [make the] IFC [accountable

for] the impacts of the client operations on the ground.”
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According to this complainant, however, the CAO-
facilitated agreements fulfilled only the “minimum level
of satisfaction for parties;” he suggested that CAO “try
to raise the bar.”

Other complainants also voiced concerns that
CAQ’s process failed to address in a systemic manner
harms created by Wilmar Group operations. Several
organizations involved in filing the first complaint filed
two additional complaints “to get the company to ad-
dress systemic issues” and “change the way [Wilmar]
deals with communities,” according to one complainant
involved in all three complaints. While the aim of the
petitions had been to press the company “to adopt re-
vised standard operating procedures,” the additional
complaints apparently “just led to [the company] trying
to address a handful of further cases [through] direct
mediation. ...

This complainant believed that outcomes of the me-
diation were modest in comparison to the scale of the

problems created by Wilmar:

“[T]hrough this process, we collectively have been
able ... to address the concerns of between three and
six small settlements when there are hundreds of com-
munities in Wilmar’s estates, we believe, who are facing
similar problems. ... [T]he problems getting worse,
not better, even though, you know, we can’t deny there
hasn't been gain for the handful of communities that

have been reached.”

The other complaints submitted to CAO about the
Wilmar Group’s activities highlight evidence of addi-
tional abuses. For example, the third complaint, filed
in 2011, alleged that one of Wilmar’s subsidiaries, with
the assistance of local police, evicted 83 families from
customary land the company had acquired without
community consent and, subsequently, bulldozed their
homes.””” The community joined in a CAO-facilitated
mediation process to obtain compensation and prevent
future harms. But in the middle of negotiations Wilmar
sold its majority stake in the company and the new man-

agement withdrew from the process, thus ending the me-
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diation.’*® Groups involved in the mediation accused the
Wilmar of “bad faith” and a“lack of transparency.””** The
tone of the conflict continued to escalate. In a 2015 press
release, Forest Peoples Programme accused Wilmar
Group of resorting to “dirty tricks” after the World Bank
revealed that company officials had attempted to bribe
the mediator appointed by CAO during the first media-
tion process.’*® A complainant explained, “sadly, we have
not been able to persuade Wilmar to address the prob-
lems in its supply chain or even to adopt improved op-
erating procedures, and they continue to be in violation
of the rights of the communities on whose lands they are

operating. ...

¢) On Relationship with the Company
In letters to the company, the IFC, World Bank, and

CAO, the complainants, including local and interna-
tional organizations, made serious allegations about
Wilmar’s operations in West Kalimantan and their
impact on local communities and on the environment.
Although highly critical of the company, the correspon-
dence had a professional and respectful tone. Early in
CAOQ’s process, the Wilmar Group declared a morato-
rium on further land clearance and the parties agreed to
engage in mediation. According to a former member of

CAQO’s staff who participated in the mediation:

This [situation] was clearly high stakes to both parties—
you know, all of the parties around the table — and it
was something that was widely seen as a systemic prob-
lem. In a way, we were in a situation . . . where no one

denied that there was a problem.

The beginning of the mediation marked a de-esca-
lation of the conflict and improved relations between
the communities and the company. One complainant
remarked that the mediation process itself seemed to
helped the company recognize that it needed to address

the communities’ claims and concerns:

[D]uring the first mediation, the company representa-

tives took a very legalistic approach and said, well, we
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can only recognize [community members’] rights inso-
far as they are a part of Indonesian law. And so then we
had to write to the company saying, well . . . it's contrary
to the undertaking for this negotiation. And so subse-
quently, the company people were much more positive
or in line with the agreement and the terms of the en-

gagement ceee

While the CAO-facilitated mediation process result-
ed in the parties coming to agreements on certain issues,
it did not lead to systemic changes in company practices,
according to interviews. According to one complainant
who was part of the team monitoring implementation
of the CAO-facilitated agreements, “Wilmar still has
many weaknesses of management....”* Another com-
plainant echoed this perspective in describing the com-

munities’ view of their relationship with the company:

Our understanding is that the members of the com-
munity who are complainants are somewhat satisfied
to have gotten redress but still do not really trust the
company because of the problems...so they still feel

that there is not a good-faith relationship .. . .

As mentioned above, those who submitted the com-
plaint that triggered the first mediation process filed
three additional complaints in July 2007, December
2008, and November 2011 which included serious con-
cerns about social and environmental impacts.

Stark power imbalances between the communities
and Wilmar, which today controls 45% of the global
palm oil trade, influenced the nature, scope, and out-
come of CAQ’s dispute resolution process. CAO pro-
hibited the direct involvement of the civil society organi-
zations that submitted the complaint in mediation and
contact with media although these decisions appear to
have exacerbated power imbalances between the parties.
While CAO meditation led to monetary compensation
for some communities, some complainants did not feel
CAOQ’s process pressed Wilmar to reform practices that
harmed communities. Residents who filed a complaint

against the water privatization project in Ecuador simi-

59

larly expressed concern that CAO’s process failed to lead

to systemic change.

D. WATER PRIVATIZATION PROJECT
IN ECUADOR

1. Background

In January 2008, residents of Guayaquil, Ecuador and
members of the Asociacién Movimiento Mi Cometa
(Mi Cometa) and Observatorio Ciudadano de Servicios
Pablicos (OCSP) filed a complaint with CAO. The
complaint alleged that a municipal water privatization
program, insured by the World Bank's Multilateral
Investment Guarantee Agency (MIGA), had engen-
dered adverse social and environmental impacts and
failed to comply with MIGA performance standards.**
From 2008 through 2010, CAO convened multi-stake-
holder meetings to address community complaints re-
garding access to clean water, overbilling, customer ser-
vice, and debt forgiveness. These meetings led to several
agreements between the private water provider and com-
plainants, and the resolution of hundreds of user com-
plaints. CAO did not conduct an audit assessment or an
audit in this case.**

Access to clean water has been a perennial problem in
Guayaquil, a port city with a population of over 2.2 mil-

34 Faced with limited financial resources, low mu-

lion.
nicipal capacity, and intense urbanization, Guayaquil’s
government consistently failed to provide potable wa-
ter services and an adequate sanitation system to its
poorest residents.**® Without access to potable water,
residents of marginalized communities purchased wa-
ter at high cost from tanqueros (private water delivery
trucks) or went without. In 1997, the Inter-American
Development Bank (IADB) loaned the Ecuadorian gov-
ernment $40 million to improve municipal water provi-
sion in Guayaquil,**¢ with the proviso that the city’s wa-
ter services be privatized.**” Two years later, Ecuador’s
state water utility, Empresa Cantonal de Agua Potable
y Alcantarillado de Guayaquil (ECAPAG), granted a
30-year concession to a private company, International
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Water Services Guayaquil (Interagua).**® The conces-
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sion required Interagua to: (a) expand the water system
to provide more than 55,000 new potable water and sew-
erage connections in the marginalized sectors of the city
in the first five years of the contract; (b) invest $520 mil-
lion in infrastructure by the end of the 30-year contract;
(c) achieve 95% potable water and 90% sewerage covet-
age across the city; and (d) during its first five years re-
spect the pricing structure established by ECAPAG.**
The concession was expected to help attract g1 billion
worth of new investment to the city.

In 2001, MIGA, in its first water-insurance venture,*
provided Interagua’s privatization project an $18 million
guarantee to protect “against the risks of expropriation
and war and civil disturbance..*" As a Category A
project, MIGA recognized that the Interagua project
“may have potentially significant adverse social or envi-
ronmental impacts that are diverse, irreversible, or un-
precedented.” MIGA's contract stipulated that ECAPAG
would monitor and regulate Interagua’s water and sani-
tation services concession.’*

When Interagua signed the concession contract,
International Water Services BV de Holanda, a subsidi-
ary of the Bechtel Group, owned the company. Notably,
Bechtel signed the Guayaquil contract only months af-
ter withdrawing from a municipal water privatization
project in Cochabamba, Bolivia. Increases in water rates
in Bolivia had prompted massive protests that led the
government to rescind its contract with the company. In
2008, shortly after the CAO complaint was submitted,
Bechtel sold the majority of its shares in Interagua to
Proactiva Medio Ambiente, a conglomerate of business-
es headquartered in Spain.***

Guasmo Sur, home to the two organizations that filed
the complaint with CAQ, is a low-income community of
approximately 400,000 residents located on Guayaquil’s
South side. The standard of living of Guasmo Sur resi-
dents lags far behind the rest of Guayaquil: approximate-
ly one-third of Guasmo residents earn below Ecuador’s
monthly minimum wage of $200. Many of the homes in
the community are built of bamboo, have metal roofs,
and no access to clean water. Although the community

had existed for more than twenty-five years, Guasmo
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Sur did not have a sewage system at the time the 2008
complaint was filed.”* Stagnant water, trash, and hu-
man waste collected in open sewage ditches that lined
the mostly unpaved streets. Poor infrastructure and lack
of basic services caused a range of health problems for
community residents.

Lack of access to basic services led some community
residents to participate in local civic organizations such
as Mi Cometa, founded in 1990 to promote and defend
the community members” human rights. The organiza-
tion provided classes in leadership and technology and
organized housing and microfinance projects in Guasmo
Sur. In April 2005, Mi Cometa members founded
Observatorio Ciudadano de Servicios Pablicos (OCSP)
to improve sanitation, water, and drainage services for
the Guasmo Sur community. OCSP is comprised of 42
local organizations including neighborhood groups and
professional associations from Guasmo Sur.**

Despite the privatization program, improved access
to water and sanitation had failed to materialize for
many residents.®® After the concession was granted to
Interagua, Guasmo residents consistently complained of
foul-smelling water, lack of water pressure, and high wa-
ter bills. One complainant remembered that before the
concession he would wake at 4 a.m. to get water from the
tanqueros. Although Interagua installed new pipes after
the concession, he explained, testing revealed that the
water contained fecal matter. In 2002, the media reported
that in fact Interagua was treating only 5 percent of the
sewage and releasing the rest into the Guayas River.*”’
In June 2005, government ofhicials concluded that city
water was ‘not fit for human consumption” and it had
caused an outbreak of Hepatitis A.**® The local health
department documented cases of skin ailments, respira-
tory problems, and gastric illnesses among residents.**
A study of water coverage in Guayaquil commissioned
by the Inter-American Development Bank found that
after the concession to Interagua, the probability of
households in the lowest income quintile receiving water
services decreased while their water rates increased.®

Between 2001 and 2008, the local media published

hundreds of articles about problems with Interagua’s
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services.”® Many community members complained to
Interagua about ongoing water shortages, incorrect or
excessive water bills, and persistent sanitation prob-

lems.?¢?

One resident we interviewed for this study ex-
plained that after the concession his water bill climbed
from $7 dollars to more than $120 dollars per month.
Residents of Guasmo Sur filed hundreds of complaints
with local authorities who then initiated investigations
on health problems and water quality.**®* Unsurprisingly,
a municipal poll of 40,000 Guayaquil residents in 2005
found a high level of dissatisfaction among respondents:
more than 88% of respondents did not think Interagua

and ECAPAG were meeting their obligations to provide
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potable water and an adequate sewage system, and 93%
supported municipal action to rescind Interagua’s con-
cession.*** Faced with substandard service and mounting
bills, some affected residents stopped paying their water
bills.**®

As community residents continued to experience
problems with access to water, Mi Cometa and subse-
quently OSCP initiated extensive organizing efforts.
The organizations trained community observers, estab-
lished monitoring protocols, documented problems, and
organized protests.’®® By the time they filed the CAO
complaint, the organizations had established extensive

networks in the neighborhood, brought the issue to the
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attention of the media and government ofhcials, and

compiled 3,500 complaints from Guasmo residents.

2. Procedure

a) The Complaint

Members of Mi Cometa learned about CAO from Food
& Water Watch, a NGO based in Washington, D.C.
that advocates for safe food and access to clean water. On
January 15, 2008, Guasmo residents and representatives
of Mi Cometa and OSCP Eugenia Parrales de Cordero,
Diégenes Hurtado, and César Cirdenas Ramirez filed
the complaint with CAO® alleging that Interagua
had caused a range of social and economic harms to
the low-income communities of Guasmo, including
Guasmo Sur.

Guasmo residents argued Interagua had failed to im-
prove or expand access to clean water; interrupted or cut
off water service because of users'inability to pay without
regard to the age, health, or socioeconomic status of the
water user; failed to treat water and sewage, which re-
sulted in a Hepatitis A outbreak and other health prob-
lems; and caused environmental contamination due to
the lack of treatment of residual waters.**® Additionally,
the complaint alleged that MIGA violated its own pet-
formance standards that regulated social and environ-
mental management systems, pollution prevention and
abatement, protection of public health and safety, and
MIGA norms on social policy, environmental sustain-
ability, and elimination of liquid effluents.”®® The com-
plainants requested that Interagua address citizen com-
plaints locally and in consultation with residents, forgive
outstanding balances for water services, reconnect water
services to residents it had cut off, comply with contract
obligations regarding the refurbishment and expansion
of water services and the treatment of residual waters,
and comply with Ecuadorian laws and regulations relat-

ed to clean-water access.’”’

b) Dispute Resolution

CAO began its assessment of the issues Guasmo resi-

dents had raised shortly after the complaint was filed and
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rapidly decided the case met its eligibility requirements.
CAO then reviewed relevant documents, travelled to
the project area in February 2008, and interviewed
stakeholders to assess the viability of collaborative set-
tlement.””* The goal of the assessment, according to the

ombudsman specialist who handled the case, was to

characterize the complaint: here’s what it says, here are
the issues, here are the different stakeholders and here
are their different perspectives, here are [our] different
ideas for how we think it can be resolved based on ev-
erything that we've seen and heard, [and] these are our

recommendations for moving forward.

In the middle of CAQO’s assessment, 65% of Ecuadorian
voters approved an amendment to the country’s con-
stitution that established a human right to water and
prohibited the further privatization of water services.’”?
Subsequent to the constitutional change, Interagua
agreed to reconnect water service to users who paid their
October 2008 water bill; suspend debts until the govern-
ment formally defines “extreme poverty;” no longer cut
off services as long as users pay the current and future
bills; and establish flexible payment agreements for cate-
gories of vulnerable users.’”

In December 2008, after a second visit to Guayaquil
to assess the impact of the new constitutional framework
on the dispute between community residents and project
sponsot, CAO issued its assessment report. The report
described the issues the complaint raised and the parties
involved, summarized the commitments the parties had
made, and recommended continued dialogue between the
parties in the form of “a permanent mechanism for com-
pany-community engagement and issue-resolution.””*
The report did not address MIGA’s alleged breaches of
bank performance standards. MIGA did not participate
in the dialogue between the parties, and there is no men-
tion in the public record of a formal CAO discussion re-
garding compliance with bank policies.

CAO then convened a dispute resolution process
that ultimately produced nine signed agreements be-

tween the company and complainants and created the
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Conflict Resolution Table to address approximately
3,500 complaints by Guasmo Sur water users.””” The
dialogue between parties was overseen by a CAO-
selected mediator and governed by a set of “ground
rules” established by CAO. According to the rules of
conduct, only a handful of representatives of the com-
munity were allowed to attend mediation meetings and
the parties were prohibited from speaking to the media
without first consulting with the dialogue participants.
Between November 2008 and July 2010, the CAO-
appointed mediator, Antonio Bernales, participated in
meetings at which the parties discussed debts, billing
rates, suspension of services, humanitarian issues and
socio-economic challenges faced by water users, over-
charging, and testing of Interagua’s water meters by an
accredited, independent third party.’’® The parties also
discussed community participation and proposed the
creation of a consumer protection unit—distinct from
the customer service centers—within Interagua.’”
The contending parties reached agreements on some
of these issues and those agreements informed how
Interagua resolved the more than 3,500 customer com-

plaints at the Conflict Resolution Table.

¢) Compliance audit

According to CAO officials, CAO did not conduct a
compliance audit because complainants did not request
one although at the time CAO had the authority to
transfer a case. The ombudsman official in charge of the

case, surmised that

community members were primarily interested in low-
ering their water bills, receiving free water or—more
ideologically—ensuring that their government reject
privatization projects funded by MIGA, issues that
would not be addressed by a potentially complicated

and time consuming compliance audit.

At the time, complainants did not have standing to have
a case transferred for compliance review and possible
audit. Only CAO or bank management had the discre-

tion to transfer the case and only after trying to reach
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an agreement through the dispute resolution process.’”
After a final meeting with stakeholders, CAO closed the

case in January 2011

3. Community Perspectives

a) On Process

Complainants, community members, and their repre-
sentatives expressed a range of concerns about the me-
diation ground rules and their impact on community
engagement. Several complainants and community
members believed that the mediation rules exacerbat-
ed power imbalances and raised questions about the
company’s influence on CAO. One complainant com-
mented that “a confidentiality agreement really puts [the
community] in a position of helplessness” and another

echoed this concern:

It was the first thing [CAO staff] said, no media be-
cause they said it could affect the process. . ..I imagine
that to an extent they were protecting the company, I
suppose, because there are interests involved....I do
not think [the mediation rules were] very fair. ... [The

company] had the power. ...

When one complainant used the media and orga-
nized a public protest, techniques that had been used
successfully in the past to draw attention to the underly-
ing and on-going problems with water provision, mem-
bers of CAO staff worried he was trying to sabotage the
process, according to an interview with CAO staff.

Several complainants, representatives, and commu-
nity residents also expressed concern about the lack of
public access to the process. The lack of public participa-
tion undermined the goals of the process, one communi-

ty resident said:

We wanted not only us who submitted the complaint
to be the ones involved, but also people from the area,
the public, but personally there’s something I did not
like, when groups of citizens wanted to at least attend a

meeting, they were not allowed to participate.
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The community’s legal representative described how
the rules of mediation not only limited public participa-
tion but the public’s access to information about recourse

options:

The public was not informed. The public never knew
the CAO was here. The public does not even know
what CAO is, they think it is something else, but don't
know it's important that they know there exists a mech-
anism that they can submit complaints against this

company. . . .

Two of three complainants interviewed said they were
unfamiliar with CAO and what CAO did to resolve their
complaints. One complainant said the first time he heard
about CAO was when he was invited to participate in an
interview for this study.

Additionally, several community members expressed
unhappiness with CAO’s unilateral selection of the me-
diator. One complainant commented, “They called us to
a meeting in the city of Guayaquil before which we were
introduced to a mediator who we had never met, in fact,
we had not even participated in the selection process. .. .”

Other community members expressed similar concerns.

One recalled, “The mediator? They decided!”

b) On Outcomes

Approximately 80% of the 3,500 individual complaint
cases were resolved through the Conflict Resolution
Table created during CAO’s intervention. According to
several complainants, the Conflict Resolution Table was
“the single most valuable outcome of the year-long di-
alogue process.” One complainant stated, “Overall, [the
Conflict Resolution Table] worked very well. I think it
was the most positive aspect of the CAO process. ...”
While complainants valued the resolution of individ-
ual complaints, they criticized the failure to address sys-
temic issues such as water quality.””® As one complainant

expressed it:

[W]e emphasized the main underlying problems in all

meetings but we were also fully aware that it was neces-
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sary to resolve the most immediate problems . ... [B]ut
those underlying problems were never touched upon

during this process of mediation.

One community resident believed that the communi-

ty's situation worsened after CAO’s intervention:

We informed CAO of countless complaints, countless
failures, countless breaches of contract and services that
were happening. CAO advised Interagua to correct
those mistakes, but those things were not addressed.
To the contrary, they have returned stronger, with more
motivation to cut [services].... [I]n other word there

is no compliance.

Problems have persisted since CAO closed the case in
January 2011, including issues with water quality, frequent
flooding, and interruptions in the water supply, accord-
ing to several community residents. In 2011, Interagua
was fined for multiple contract violations.*®** One com-
plainant remarked that “[Interagua] attended [the meet-
ings with CAO], was good in the meetings, made agree-
ments, signed documents, but never complied. To the
contrary, we are worse off than before.” Another commu-
nity member described some of the problems she still
encounters with water quality, “To use water from there,
I have to add chlorine, I have to use a liquid which is for
mosquito larvae and what is said is that one has to put
more than anything a lot of chlorine ...

Another community resident questioned the enforce-
ability and impact of the agreements produced during
CAOQ’s process: “I'll tell you one thing, when I go to
Interagua they tell me that everything is fine, everything

is fine. I talk to the users and they tell me otherwise.”

¢) On Relationship with Project Company

From the outset, Interagua was motivated to cooperate
with the CAO dispute-resolution process. It stood to de-
rive substantial benefits from improving its relationship
with customers, according to a company representative
interviewed. By improving relations, Interagua could re-

duce conflict, possibly avoid litigation, potentially expand
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its customer base, and possibly retain its role as water
provider. Ecuador had, after all, approved a constitution-
al amendment that recognized the human rights to water
and city residents overwhelmingly supported the compa-
ny’s ouster. At the close of the CAO process, Interagua re-
ported substantial improvements in customer setvice and
community relations and more transparent and produc-
tive relationships.® There is evidence that CAO’s dispute
resolution process helped Interagua change its ways of
operating and shift its perceptions of its users needs and
interests. Several complainants and community members
commented on the durability of these changes.

In addition to institutional reforms, a dispute reso-
lution process has the potential to effect change beyond
the relationship between the parties by expanding a
community and its sense of its own capacity to handle
challenges. CAO staff did not seem to recognize the
opportunity to improve the Guasmo Sur community’s
sense of empowerment through the dispute resolution
process, however. The Ombudsman disapproved of ef-
forts by complainants and community representatives
to leverage the CAO process to enhance community en-
gagement and pursue systemic change. A former mem-
ber of CAO staff believed that these efforts revealed a
tension between the community members’ goals and the

complainants’/NGO’s agenda:

[The NGOJ] had a very strong interest in the sort of
position that water is a human right, and so projects
that involve water-for-profit are morally objectionable,
and their interest was probably to just basically ensure
that the public, that the water provision was done by
the public and not by a private sector entity. So I would
say their interest would be to get the company out of
there. . .. I think they wanted . .. anyone who had had
an outstanding water bill, they wanted it to be eliminat-
ed. They wanted no debt. ... They wanted an expan-
sion of the connections, an immediate expansion of the
connections of water . . . there were a lot of poor people
who still didn't have taps and the company had commit-
ted to quite a few more connections by a certain date

than they had been able to achieve.
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The staff member continued:

[A] lot of them got their bills reduced, they got their debts
forgiven, they got payments regularized. A lot of people,
a lot of the community members or the representatives
of community members were saying, this is going well
for us, whereas the NGO would continually move the
bar. Now that you've done this, you also need to address

all this sewage running through the communities .. ..

There is little evidence that the relationships formed
during the process served to increase the affected com-
munity’s ability to handle conflict or that community
relationships have been reactivated to address new prob-
lems. Mi Cometa and OSCP continue to raise concerns
about access to clean water.

The case study illustrates some of the challenges and
pitfalls that complicate CAO’s relationship to civil soci-
ety organizations. In its most recent revision of its oper-
ational guidelines, CAO has codified a limited a role for
civil society organizations and their representatives by
removing their standing to act as complainants and elim-
inating references to representatives.”® The case study of
the oil and gas extraction project in Peru demonstrates
that by limiting the role of representatives CAO has
caused communities to question the fairness of CAO’s

process.

E. OIL & GAS EXTRACTION PROJECT IN PERU

1. Background
In 2007, the IFC provided Maple Gas with $40 mil-

lion in financing to develop crude oil production in the
Peruvian Amazon. According to the IFC, the project
would “create jobs for Peruvians and generate income
for the state.”® Three years later people of two Shipibo-
Konibo indigenous communities, Canadn de Cahiyacu
(“Canaan”) and Nuevo Sucre,®® lodged a complaint
with CAO alleging that the oil extraction project had
contaminated their land and water, causing widespread
illness. According to the complaint, the project had al-

ready resulted in several oil spills that endangered their
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welfare, livelihoods, and environment.*® Both parties
agreed to participate in CAO-facilitated negotiations,
but after several months, the affected communities with-
drew from the process without having resolved their core
complaints, CAO subsequently denied their request that
a compliance audit be conducted.

The Shipibo-Konibo is one of Peru’s largest in-
digenous groups.’® Like most of indigenous peoples
in Peru, the Shipibo-Konibo live along the Amazon
River and its tributaries in the department of Loreto.’®’
Approximately 35,000 to 38,000 Shipibo-Konibo live in
150 communities—most only accessible by boat—along
the Ucayali River. Of the two communities that filed
the original complaint, Canadn sits on the banks of the
Ucayali River, adjacent to the Cachiyacu tributary and
has a population of 1,280 people, while Nuevo Sucre is a
village of 300 inhabitants, neighboring Canadn.*®

The Shipibo culture is rooted in a physical, cultural,
and spiritual relationship to the rainforest. Historically,
these villages relied on farming—yucca, corn, plantain,
and beans—and fishing for their livelihoods.*® Over 60%
of Shipibos use rivers as their source of water (only 22%
use a well).**® More than 40% of this population lives on
less than $1.25 per day, and nearly one-third of children
under five years old are chronically malnourished.*"

In the Peruvian Amazon, indigenous peoples are
organized into local, regional, and national federa-
tions. The Shipibo-Konibo of Canain and Nuevo
Sucre were part of three indigenous federations: the
Asociacién Interétnica de Desarrollo de la Selva Peruana
(AIDESEP), the largest national indigenous federation
in Peru;*”? the Organizacién Regional Aidesep Ucayali
(ORAU), the regional chapter of AIDESEP that rep-
resents the Ucayali region; and the Federacién de
Comunidades Nativas del Bajo Ucayali (FECONBU),
a local federation of indigenous groups. In late 2009,
the Shipibo also established an autonomous tribal gov-
ernment by electing their first Tribal Country Council,
which represents 42 villages.”

During the 2000s, oil exploration in the Peruvian
Amazon intensified dramatically. The area the govern-

ment licensed for oil exploration and production was
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increased exponentially; by 2009, the government had
licensed 59% of the Peruvian Amazon to oil companies.
The growth of oil operations directly affected indige-
nous groups living, hunting, and farming on the land.
Conflicts between companies engaging in oil produc-
tion and indigenous groups protesting encroachment
on their land became frequent and, at times, deadly.”*

In 1994, more than a decade before the IFC invest-
ment, Maple Energy—a publicly traded energy com-
pany that produces ethanol, oil, and gas***—began its
extraction operations in the Peruvian Amazon when a
subsidiary acquired several oil fields.**® Maple Energy
initiated extraction activities in Canadn quickly and be-

gan operating in Nuevo Sucre in 2001.>”

By 2004, com-
plaints from inhabitants about the project’s adverse im-
pacts had emerged, spurring international organizations
to investigate.””® International organizations concluded
that Maple Energy’s operations had contaminated the
community’s environment; undermined their health,
specifically residents’ nutrition; and endangered the safe-
ty of local inhabitants.*® The following year, indigenous
communities staged several protests against the com-
pany and shut down several oil wells.**® Communities
also sent letters of protest and attempted redress of their
complaints by meeting with Maple representatives di-

#01 Despite this stormy history, in July 2007 the

rectly.
IFC approved a $30 million loan to Maple Energy and
made a $10 million equity investment in the company to
reactivate and expand oil exploration on Maple’s existing
fields.*?

At the time the IFC approved its financing of Maple
Energy, the company had 28 active oil producing wells
on or adjacent to Shipibo-Konibo land and was seeking
to expand its operations with an additional 14 devel-
opment wells,*”® The IFC recognized that the Maple
Energy project could have adverse social and environ-
mental effects on indigenous peoples and their cultural
heritage, community health, biodiversity conservation
and sustainability, and air quality.*** The IFC, howev-
et, decided that the project would have only a “limited
number of specific environmental and social impacts

[that] may result [and] which can be avoided or miti-
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gated by adhering to generally recognized performance
standards, guidelines or design criteria;” on that basis
they classified the loan as “Category B,” or one of limit-
ed and avoidable social and environmental harms.** In
its analysis, the bank commended Maple’s prior com-
munity engagement: “Maple has maintained a sound
relationship with neighboring communities for over
a decade through a series of community development
programs. ... At the various oil and gas fields being
operated by Maple, they have extensive knowledge of

local communities.”*°
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2. Procedure

a) The Complaint
Shortly before submitting the complaint, the Shipibo-

Konibo communities learned through an NGO of
Maple Energy’s award of both IFC financing and the
CAO complaint mechanism. The same NGO put the
two communities in touch with Accountability Counsel
(AC), a San Francisco-based organization, which offered
to assist Canadn and Nuevo Sucre in submitting a com-

plaint to CAO and, later, to represent them before CAO.
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On April 6, 2010, a complaint signed by 104 com-
munity members from Canadn and Nuevo Sucre was
filed with CAO.*” The complaint alleged serious social
and environmental impacts, including contamination
of community water and land, illness, forced labor, and
inhumane working conditions, and it extensively de-
tailed the communities’ unsuccessful efforts to address
their concerns with the company. At the time of the
CAO complaint, company annual revenue was approxi-
mately $ 71 million and the IFC owned neatly 2% of the
company.*®

According to the complaint, Maple did not adequately
consult with the communities of Nuevo Sucre or Canain
before or during their operations. The complaint also al-
leged that extraction and production operations had re-
sulted in several oil spills and leakage of contaminated
waters. It cited Miguel Anuonari Teco (“Anuonari”), a
Canaén resident and employee of Maple, who testified
that the company maintained a hidden and uncovered
tank of “produced waters” (contaminated water) that
regularly overflowed into the Cachiyacu tributary when
it rained.*® Other community members complained
that the water and fish persistently smelled and tasted
like petroleum.*®

The complaint detailed severe health impacts—
including several deaths—caused by oil spills and con-
tamination.”"! According to the complaint, Maple exac-

erbated these harms by failing to:

notify affected communities about any of the spills;
propetly contain the spills; study the environmental
impacts of the spills and report [the] results to the
community; remediate contaminated areas after the
spills; provide medical treatment due to widespread
health problems resulting from the spills; provide the
affected communities with alternative sources of water
for drinking, bathing, and washing after the spills; pro-
vide the affected communities with food sources when
fishing areas were contaminated after the spills, [and]
provide the communities with food sources when crop

yields were depressed after the spills.*?

68

Maple also failed to provide the indigenous com-
munities with emergency preparedness or emergency
response training in case of an oil spill, the complaint
said.*” Instead, according to the complaint, Maple pres-
sured community members in Nuevo Sucre to clean up
a spill without proper training or protective equipment.
The complainants also alleged that Maple employees
sexually harassed and assaulted community women and
that the company discriminated on the basis of race and
ethnicity in hiring decisions.

The complainant also stated that the IFC failed to
exercise due diligence in conducting its social and envi-
ronmental assessment of the project, disregarded these

harms, and mis-categorized the project.**

b) Dispute Resolution
The same day the complaint was filed, CAO deter-

mined that the complaint was eligible for consider-
ation and began an assessment of the issues it raised.
In June 2010, CAO visited the communities with a me-
diator and found both the communities and the com-
pany amenable to mediation. Six months later, CAO
issued a Stakeholder Assessment Report identifying
the steps for a mediated process.”> CAO and the par-
ties agreed that the mediation would address all the
problems raised by the complaint, including “commu-
nity access to safe drinking water, improving commu-
nication between the parties, development of environ-
mental and health studies, and options for community
monitoring,

During the mediation process each party selected a
limited number of representatives to attend the negoti-
ations according to what CAO characterized as “jointly

developed ground rules."*”

The communities advisors,
AC, and FECONBU representatives, were permitted
to be present at dialogue meetings and provide counsel
during breaks, but could not speak or vote at the table.
Additionally, CAO required representatives to keep the
content of the discussions confidential.

Between April and August 2011, the CAO convened

four meetings and the parties signed two agreements.

The meetings were held at the Maple Gas facility (over
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the objections of community members), in the commu-
nities, and in one of the nearest towns. In the first agree-
ment, Maple committed itself to assessing and improv-
ing the communities’ water infrastructure. According to
CAQ, an initial test of the Nuevo Sucre’s well showed a
high level of bacteria and below-threshold levels of heavy
metals and petroleum-derived substances.*® A second
agreement yielded a company commitment to provide
the community with internet access.*? The third meet-
ing did not result in an agreement after the company re-
fused to pay for an independent water quality and health
impact study to measure the impacts of the spills.**°

In the midst of the negotiations, on July 10, 2011,
an oil spill occurred in Nuevo Sucre. According to the

complainants:

The company had men from Nuevo Sucre clean up the
spill with no training, protective gear, or information
about the impacts of exposure to crude oil. Women and
children continued to use the water during the spill be-

cause it was their primary water source.*!

On August 10, 2011, during the fourth dialogue meet-
ing, the two communities withdrew from the dialogue
process. Maple had exposed villagers to crude oil, the
community representatives said, and refused to deter-
mine the extent of damage, pay for clean-up, or provide
medical treatment to those affected by the July 2011 spill
or other spills.*?

In a public letter to CAO, the complainants explained
their decision to withdraw from CAQO’s dispute resolu-
tion process. Maple was negotiating in bad faith, they
claimed, and the negotiation conditions were coercive.
According to the letter, CAO had prohibited the com-
munities advisors—ORAU, FECONBU, and AC—
from speaking during negotiations. The letter requested
that CAO conduct a compliance audit as well.**?

Two months later, CAO issued its Conclusion Report.
The Report summarizes achievements in the eatly stag-
es of the dialogue process and identifies lessons learned.
According to CAO, “the dialogue table opened up spac-

es where both company and community representatives
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could work collaboratively with each other and learn
how better to manage their relationship in the future.***
The Conclusion Report also examined the successes
and failures of the process from CAQ’s perspective. It
recognized that that the dialogue process had failed “to
establish mutually agreeable scientific facts around the
question of impacts on the communities’ health from the
company’s operations” or resolve concerns about water
contamination.*” At the time of the report’s publication,
both communities still lacked access to safe drinking
water and their new water infrastructure still required
water quality testing.

After the two communities withdrew from the di-
alogue process, they signed an agreement with Peru’s
Ministry of the Environment to form a commission
to investigate Maple’s oil spills on Shipibo territory in
Nuevo Sucre and Canadn.*® On September 8, 2011, a
commission of Peruvian Government Vice-Ministers
visited the communities. The investigation confirmed
the negative impacts of Maple Energy’s operations on

Shipibo health and the environment.**”

c) Audit
On May 17, 2012, CAO released a Compliance Appraisal

Report. The report concluded that the case did not merit

a full audit because

(the] IFC identified and assessed all the major con-
cerns that relate to the direct impacts of the project
that were later raised by the complainants. Through-
out the various project investment phases, [the] IFC
worked with Maple to improve its information disclo-
sure, community participation, and environmental and

social protections.

CAO explained that in 2007, the IFC had determined
that Maple’s project had caused some environmental
and health problems in the area, and promptly worked
with Maple to develop an Environmental and Social
Action Plan (ESAP).*”® From 2007 to 2010, the IFC
followed up with Maple to ensure compliance with the

ESAP and conducted site visits.*** Following the oil spill



ACCOUNTABILITY AND INTERNATIONAL FINANCIAL INSTITUTIONS

in June 2011, the IFC conducted an additional site vis-
it and determined that Maple had followed the proce-
dures outlined in its ESAP contingency plan.** Finally,
CAO concluded that “[s]ince the IFC identified and act-
ed upon this concern, it does not constitute a failure on
(the] IFC’s part to assure itself of the performance of the
client.””" Nonetheless, the Appraisal Report questioned
the IFC’s assessment of the client’s commitment and ca-
pacity to implement the actions identified in the ESAP
and its willingness to enforce implementation of agreed

actions.*?

3. Community Perspectives

a) On Process

After withdrawing from the dispute resolution process,
complainants and their representatives sent a public let-
ter to CAO that cataloged the success and failures of the
process from their perspective. The letter was signed by
the chiefs of both communities and their representatives
from AC and the indigenous federations. The letter is
highly critical of the rules used during the mediation. It
described the CAO mediation process, in particular the
restrictions on “the right of the communities to deter-
mine who would speak for them at the dialogue table”
and the secrecy rules at the negotiation table, as “coercive
and unfair”

These concerns were echoed by the complainants and
representatives interviewed for this study. One com-
plainant recalled that the company opposed the partici-
pation of NGOs and explained that “we as a communi-
ty were worried because we wanted the presence of [our
representatives), so that in that manner, they would give
strength, they would give us strength to face an oil compa-
ny that in a certain way was violating our rights.” Similarly,
one of the communities’ representatives stated that it was
procedurally unfair to restrict the participation of the rep-
resentatives selected by the communities. She expressed
concern about the stark power imbalances between the
indigenous communities and petroleum companies.

Other aspects of the negotiation process were bur-

densome or culturally inappropriate, the same represen-
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tative noted. Maple, for example, had required commu-
nity representatives to take a 12-hour boat ride to attend
meetings in a town, she said, and the confidentiality
rules obstructed communication between community
members by preventing them from using a Shipibo ra-
dio show which was the most effective and efficient way
of disseminating information within the communities.
Some complainants did say they “learned a lot” from
the process about mediation and effective advocacy, al-
though it is unclear how CAQO contributed to this out-
come. CAO did not prepare community members for
mediation, according to one complainant. AC, according
to a stafl attorney that worked with the organization,
conducted extensive trainings to prepare community
members for mediation and provided advice, counsel,
and research during the meetings. Some communi-
ty members developed a new sense of their capacity to
handle disputes with the company after having received

training on negotiation. One complainant explained,

The ... Canain community failed to achieve 100% [of
our goals] through this dialogue process between the
company and the community, but in truth it has made
the community of Canadn or members and community
leaders of the community of Canadn become more pre-

pared because of the training,

b) On Outcome

The complainants recognized that CAO’s problem-solv-
ing process produced tangible results, including internet
access, a study of Nuevo Sucre’s wells, and support from
the company to deepen Nuevo Sucre’s wells.”* However,
in the words of one complainant,“[W]e [did] not achieve
what we wanted.” What they had wanted, this and oth-
er complainants had remarked, included a commitment
from the company to address the environmental and
health impacts of the oil spills.

Some complainants attributed the lack of progress to
the company’s obstinacy. “CAQ’s process supported us a
lot,” Nuevo Sucre’s Chief explained, “but Maple did not
want to be accountable for the environmental impact or

health issues and that was it.”
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For one complainant, dissatisfaction with the out-
come stemmed, at least in part, from dissatisfaction with

the process:

I think that it was not a very positive result neither from
the company nor from CAO. It was not very positive
from my perspective because the company never want-
ed the participation of a nongovernmental organiza-
tion . .. they did not want that any nongovernmental or-

ganization acts on behalf of the community of Candan.

¢) On Relationship with Project Company

Before submitting a complaint before CAO, community
members reported high levels of conflict with and dis-
trust of Maple Energy. In addition to environmental im-
pacts, community members claimed, as previously men-
tioned, that company employees sexually harassed local
women. In addition, according to some interviewed, they
treated community members with disrespect and failed
to pay on time for products sold by community mem-

434

bers.** Community members also reported that the

company had failed to fulfill promises regarding devel-
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opment made to the communities or to carry out a com-
munity relations plan.*”® In protest against these “broken
promises,” community members took over several of the
company’s wells.”*® The protests prompted the compa-
ny during 2005 and 2006 to reach agreements on com-
munity relations, including economic development and
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environmental training,*” though community members

allege that the company failed to fulfill many of these
commitments.*®

During CAO’s problem solving process, community
representatives had the opportunity to meet with com-
pany officials to discuss their concerns. Although trust
levels were described as low, the mediation process pro-
vided a more formal, structured process to discuss dis-
putes and third party oversight. One community mem-
ber expressed hope that at a future “negotiation table we
can achieve a lot of things for the people.” This hope has
not yet materialized and conflict and hostility between
communities and the company remains. In September
2012, for example, locals from the two communities
peacefully occupied nine Maple wells to protest several

new oil spills.*’
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The quantitative and qualitative data provide a snapshot of CAO’s casework during
the first decade of its operation, including who filed complaints, what processes CAO
used to address complaints, what matters were addressed, and what outcomes resulted.
Statistical analyses have suggested several factors—including several related to the power
imbalances between the parties, such as the wealth of the company, the involvement of
international NGOs, and the size of the World Bank’s loan—influenced CAQO’s process
and outcomes. Interviews with complainants and community members have provided
insight through respondents’ perceptions of the fairness of CAO’s interventions. This
section reflects on these empirical findings to discuss their implications for CAO’s man-

date, procedures, and complainants.

A. CAO’S LIMITED AUTHORITY
The World Bank established CAO in 1999 to address complaints voiced by commu-

nities harmed by development projects and to provide some independent oversight
of compliance with the bank’s environmental and social policies. The qualitative and
quantitative data indicate that CAO in many cases has failed to pursue this mission
aggressively.

During the 11-year period running from 2000 to 2011, CAO intervened as an au-
ditor—i.e., CAO investigated whether or not the World Bank violated its social and
environmental policies by financing or failing to adequately monitor projects—in
only 7% of the cases included in our study’s data set. CAO instead emphasized its

role as a “creative problem-solver.” CAO required contending parties to consider dis-
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pute resolution before moving to the stage of com-
pliance appraisal.**® CAO facilitated an agreement in
32% of the cases we examined.*" It was the potential
for facilitating an agreement rather than for making
a judgment about the bank’s compliance with social
and environmental policies that animated CAQO’s
casework.

CAOQ’s emphasis on mediation rather than account-
ability led many complainants to conclude that CAO
was “untrustworthy,” acting simply as a “buffer” between
the community and the bank, or as “window dressing.”
Many of the civil society organizations, complainants,
and community members interviewed had expected
CAO to hold the bank and company accountable for ad-
verse impacts and craft a remedy for the harms suffered,
and were subsequently disappointed.**> Many used the
language of human rights to express their concerns and
shape their expectations.*”® For example, the complain-
ants who claimed to have suffered harms caused by the
Marlin Mine and Maple Energy projects believed CAO
should uphold their collective property rights as indig-
enous peoples, specifically the right to free, prior, and
informed consent established by international human
rights law, while in Ecuador complainants framed their
concerns about the water privatization project as a viola-
tion of the human right to water.

CAO, however, lacked the authority to meet com-
plainants’ expectations of accountability. CAO is not
in a position to require companies to respond to com-
plaints by community members, to participate in its
problem-solving or audit process, or to provide remedies
for harms caused. Nor does CAO have the authority
to require the IFC/MIGA to participate in its dispute
resolution process or to implement recommendations
based on CAO’s compliance review. Neither the IFC nor
MIGA is required to disclose details about the bank’s in-
vestment to the project-affected community, inform the
community about their right to bring their concerns to
CAOQO, or terminate a project that generates more harms
than benefits for a community. Thus CAO offers a limit-
ed forum for airing grievances and is not empowered to

provide remedial action.
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Human rights protection is also missing from CAO’s
mandate, and the World Bank itself appears ambivalent
about using human rights standards to evaluate invest-
ments, address risks, and measure outcomes. In 2003,
Peter Woike, then Executive Vice-President of the IFC
and a Managing Director of the World Bank, stated
that “[t]here are three lingua franca of globalization: the
languages of finance, environmental sustainability, and
human rights.”*** At the time, according Mr. Woike, the
IFC was not conversant in the language of human rights
and was considering “along with an increasing num-
ber of global corporations . .. whether and how human
rights can be incorporated into its operations.”** More
than 15 years later, the IFC has yet to fully integrate hu-
man rights into its framework.

Members of the international community have
pressed forward in efforts to clarify the responsibilities
of corporations to abide by human rights standards and
the role of International Financial Institutions (IFI)
in promoting corporate compliance. In 2011, the UN'’s
Human Rights Council adopted global standards on
the human rights impacts of business activities.**® The
Guiding Principles on Business and Human Rights
identify three “pillars” on which a human rights ac-
countability framework rests: (1) the state’s duty to pro-
tect its residents against human rights abuses by third
parties, including business enterprises; (2) the corpo-
rate responsibility to respect human rights; and (3)
the state’s duty to ensure access to effective remedy for
victims of business-related human rights violations.*”
These principles recognize that judicial systems are in-
dispensable in ensuring effective remedies, but are not
always accessible to communities harmed by business
activities. The Guiding Principles thus call on states to
expand access to non-judicial remedies and businesses
to establish or participate in non-judicial procedures,
such as CAO.**®

CAQ’s focus on problem solving is a reflection of its
limited authority. Human rights and other sources of
law may shape complainants’ expectations, but law does
not “dictate” the outcome of CAQ’s dispute resolution

process. According to a CAO staff member,
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[D]omestic laws, international laws and norms and per-
formance standards and the whole framework that we
function in ... will set the context within which these
discussions take place. But the discussions are more
around what is it you want, what do you need, and can

we have those needs addressed through this process.

In the context of an entirely voluntary process, CAO
must convince bank and company officials to address
community concerns case-by-case and issue-by-issue.
According to our quantitative analysis, whether CAO
reaches an agreement may be influenced by what kind
of industry is involved (e.g., CAO is much less likely to
reach an agreement on a complaint about a project in
the extractive industry), who files the complaint (e.g,,
complaints with at least one international organization
complainant were significantly more likely to progress to
compliance review), and the wealth of the company in-
volved (CAO was less likely to transfer companies with
revenues greater than $50 billion and these cases were
less likely for compliance review).

CAQO’s focus on problem solving and the severe lim-
itations of its authority may reflect the bank's efforts to
protect its financial activities from community pressures
and environmental influences or resist compliance with
law, including international human rights law. Scholars
Laurel Edelman, Howard Erlanger, and John Lande in
studying internal dispute resolution mechanisms, have

noted that:

[o]rganizations may create complaint-handling proce-
dures in part to buffer or insulate their core activities
from the threats posed by their legal environment: By
handling complaints internally rather than allowing
them to reach formal legal channels, organizations avoid
the cost, time, and harm to public image that may result
from litigation. Thus, internal complaint handling en-
hances organizational efficiency by insulating organi-
zations (to varying extents) from interaction with the
external legal system. A complaint-handling procedure
is an adaptive mechanism, facilitating organizational

rationality in the face of (what is to management) envi-
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ronmental irrationality. The rational perspective, then,
suggests that employers’ primary goal in complaint han-
dling will be to keep the complaints out of the formal
legal system.

Insulating the technical core does not necessarily
imply compliance; it may instead imply greater empha-

. . 1 . 1449
SIS on grievance reso. ution ...

In the cases examined in this study, CAO was only
able to provide a space for community members to have
a conversation with company representatives about a
subset of their interests and needs. In CAQ, then, the
World Bank has created the expectation of accountabil-

ity, but seldom the reality.

B. UNADDRESSED POWER IMBALANCES

CAQ’s dispute resolution processes involve many of the
approaches common to what is termed “alternative dis-
pute resolution” (ADR)—the collection of techniques
and practices used to resolve disputes outside the court-
room including conciliation, negotiation, mediation, and
arbitration.””® ADR has been used in a variety of con-
texts to provide communities with convenient, afford-
able dispute resolution mechanisms to further a range of
social, legal, economic, and political goals.

The promise if not always the result of ADR is to de-
liver redress, efficiency, and empowerment outside the
courtroom. Proponents of ADR argue that parties are
better able to discover and address their real interests
and needs once freed from the restrictions of preexisting
legal doctrine or remedies. Accordingly, ADR may allow
extralegal justice, or the achievement of goods or rights
to which parties have no legal right,” write Edelman,
Erlanger, and Lande.*! For example, CAO facilitated a
negotiation that resulted in the Wilmar’s commitment
to pay compensation to indigenous communities af-
fected by the company’s palm oil operations although
Indonesian law did not recognize the communities’ col-
lective property rights.

While CAO’s lack of legal formalism may foster
flexibility and open the door to opportunities to ad-

dress pressing community needs and interests, it also
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may exacerbate the vulnerability of complainants and
project-affected communities. Critics of ADR such as
Edelman, Erlanger, and Lande have argued:

[L)egal rights are important—especially when they
protect people who do not enjoy political and social
power—and [] ADR may seriously undermine those
rights by ignoring them, lowering parties’ expectations
of what they are entitled to, or changing the way dis-

putes are framed.*?

Where the possibility of judicial redress is available,
though, mediation and conciliation may be a low cost
alternative, that maintains privacy between parties, in-
volves constituencies, links issues, and provides a neu-
tral opinion—assuming an impartial mediator has been

3 But, the streamlined resolution provided by

chosen.
ADR requires political support, stakeholder education,
consistency with local dispute resolution norms, parity
between parties, recourse to judicial review, trained per-
sonnel as well as monitoring mechanisms to enforce the
conditions of the resolution.**

CAQO’s caseload is rife with stark power imbalances
that complicate the successful implementation of ADR.
CAO intervenes in cases involving complainants living
in some of the poorest countries of the world up against
companies with revenues in the tens of billions of dollars.
Complainants and companies obviously have enormous
differences in access to power or resources, such as mon-
ey, information, technical expertise, and time. Not just
anecdotal evidence but our statistical analysis indicates
that these differences may influence CAO’s procedure
and outcomes. For example, the revenue size of a com-
pany involved in a project may influence whether the
case will progress to compliance review: the greater the
revenue of the company, the less likely CAO is to inves-
tigate the World Bank’s compliance with its operational
policies.*> By contrast, cases involving civil society ot-
ganizations, particularly international organizations are
significantly more likely to reach the compliance stage.

CAO has developed a few strategies to address these

stark power imbalances. According to interviews with
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CAO staff, the agency attempts to “level the playing
field” by engaging in bilateral meetings with each par-
ty to help them understand the process, hiring inde-
pendent experts to examine alleged harms, and using
meditators and facilitators with experience in local con-
ditions. CAO has also encouraged stakeholders to im-
plement joint monitoring of conditions in projects with
disputes regarding air and water quality.

Several complainants and community members ques-
tioned CAQ’s ability to level the playing field through
such palliative measures. While CAO’s efforts may help
communities better understand CAQO’s process, they
do not address the communities’ lack of knowledge,
resources, expertise, or skills relative to the company,
according to interviews. Several respondents also chal-
lenged CAO’s approach to representation, as is evident
in the discussions of some of the individual case studies.
The community’s NGO or legal representatives are typ-
ically barred from direct participation in mediation or
negotiations, for example. A former member of CAO’s
staff explained how from his vantage point he saw this

approach as a positive in a case:

We had ... community representatives that self-select-
ed, and then we had a group of observers who were the
wider sort of civil society groups that were associated
with the complainants, and we've done this in many
cases, and it seems to be a reasonable way of operating
where the parties themselves want to feel empowered to
actually be sitting across the table from their counter-
part from a company side and they're the kind of prin-
cipals in the dialogue, and then they have a group of
advisors, lawyers, civil society, whoever it is, off the table
listening to the conversation, but they don't have a right

to necessarily participate in the immediate discussion.

Several complainants, however, stated that by exclud-
ing their representatives from direct participation in me-
diation or negotiations CAO, rather than empowering
the community side, actually undermined the ability of
complainants and community members to participate

effectively in dispute resolution. As we've seen, commu-
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nities even withdrew from CAO-sponsored mediation/
negotiations with Lukoil and Maple Energy projects af-
ter the complainants’ representatives were denied a seat
at the negotiating table.

Several members of CAO’s staff expressed the view
that legal representation was not necessary during ADR
because the process is supposed to be non-adversarial
and lawyers may interfere with the process by focus-
ing on legal doctrines and redress. Empirical research,
though, indicates that the participation of legal represen-
tation during ADR processes may help address power
imbalances and increases the probability and the quality
of collaborative settlements.*° Representatives may con-
tribute procedural and strategic expertise, conduct legal
and factual research, organize information and training,
present arguments, and provide support. Lawyers, serv-
ing as “process experts,” can help to structure a process
carefully tailored to the satisfaction of their clients’inter-

ests.*”

An arbiter or mediator cannot make up for lack
of representation or undertake the range of tasks inher-
ent to representation without jeopardizing their neutral
stance.*®

Analysis of case material and interviews with com-
plainants and their representatives substantiate this
view. Civil society organizations and legal representa-
tives alerted community members to the opportunity to
file a complaint before CAO; garnered media attention
on project impacts; conducted community outreach and
education; trained community members to participate
in CAO’s dispute resolution process; provided advice,
counsel, and research for meetings with CAO and com-
panies; and participated in efforts to monitor compliance

with agreements.

C. THE UNCERTAIN FATE OF COMPLAINANTS

Both organizations and individuals filed complaints be-
fore CAO over the 11-year period covered by the study:
almost half of eligible complaints were submitted by
local or international organizations, while 37% were
lodged by members of the project-affected communi-
ty.**® According to statistical analysis, the identity of the

complainants appears to influence the interventions and
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outcomes of CAQ’s process. For example, if an interna-
tional complainant was involved, the case was signifi-
cantly more likely to reach the compliance/audit stage,
while a case involving a complainant who was a member
of a project-affected community was significantly more
likely to reach an agreement during dispute resolution.

In publications and interviews, CAO staff affirmed
that the agency’s mandate to intervene in development
projects flows directly from the complainants. CAO’s
rules of procedure or practices, however, do not afford
complainants any special role or specific status. During
the assessment stage, before deciding to initiate a dispute
resolution process, CAO maps the stakeholders and de-
fines the “project-affected community,” often including in
it individuals who did not submit the complaint but who
are in similar situations. For example, CAO expand-
ed its intervention to several villages located near the
Karachaganak Field although the CAO complaint was
filed by only one village’s residents. In the case against
the Matlin Mine project, CAO decided to focus its intet-
vention on one indigenous village even though the com-
plaint concerned the project’s impact on the region.*®® In
the case of the Wilmar Group's palm oil operations in
Indonesia, the complainants and representatives of sev-
eral organizations were not allowed to participate direct-
ly in negotiations with the company.

David Hunter, a Professor at American University

Washington College of Law and academic and strategic
advisor for CAO, explained:

[T]he reality for communities is that the people who
bring the complaint . ..don't have any kind of height-
. [TThey have

to understand that they may lose some control of their

ened priority in the negotiating process. . .

complaint as it goes through the process, and they may
be only one stakeholder in a multiple-stakeholder dis-
pute resolution. [This] causes potential problems for
the people who are brave enough and took the initiative

to file the complaint in the first place.

Many of the complainants interviewed expressed

dissatisfaction with CAQO’s process and questioned its
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fairness. Complainants we interviewed, both members
of the community and representatives of civil society
organizations, described CAO as an extension of the
bank and questioned the agency’s independence. They
were well aware they lacked influence over CAO’s crit-
ical decisions and the determinations made by agency.
Some believed that CAO alone determined who medi-
ated the negotiations, who was allowed to be at the ne-
gotiating table, and what issues were discussed. Some
complainants also indicated they were disturbed that
they had no say during critical moments, such as the
compliance stage.

“Procedural justice” is a concept developed by social
psychologists in the 1970s to describe how individu-
als experience encounters with decision-makers and to
identify what aspects of those encounters affect a per-
son’s appraisal of the process and its outcome.*' Many
studies have also employed the procedural justice con-
cept to understand individuals’ interactions with law
enforcement and participation in court proceedings.**
The basic idea behind the concept of procedural justice
is that if a participant perceives a process is fair, he or she
is more likely to accept the outcome, even if it is unfavor-
able to his or her position.*®

While there is significant disagreement about what
makes a process fair, the procedural justice literature has
identified four factors that typically play an important
role in participants’ assessment of the fairness of proce-
dures and willingness to accept the outcome: 1) input—
people value opportunities to state their arguments,
especially when it is clear that those arguments are be-
ing listened to; 2) neutrality—people value having an
unbiased and factual decision-making process in which
the rules are applied in a consistent manner; 3) respect—
people are more likely to consider a process fair when
they are treated with dignity and courtesy and their
rights are acknowledged; and 4) trust—people are more
positive about the fairness of a process if they feel they
are dealing with people whose motives they can trust.***

In assessing the fairness of CAO’s procedures, com-
plainants, their representatives, and community mem-

bers expressed concerns regarding the fairness of CAO’s
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interventions. Several complainants questioned CAQO’s
motives and biases, alleging that CAO acted to protect
the interests of the World Bank and company. In part,
complainant dissatisfaction with CAQO’s process may
stem from the role afforded to the complainant, in par-
ticular when the complainant is a representative of an
organization or is represented by an organization. In
practice and policy, CAO has sought to limit the role
of organizations by imposing conditions on who com-
plainants select as representatives and the participation
of representatives at the negotiation table. These limita-
tions impacted complainants’ views of CAO’s trustwor-
thiness and neutrality. While CAO has justified these
decisions and policies as necessary to ensure that the
CAQO staff has direct contact with and gains the direct
participation of community members, studies show that
these limitations typically would exacerbate the power
imbalance in favor of the more powerful party, in these
cases the companies.

In general, CAO staff also believed that community
members and civil society organizations had very differ-
ent concerns. A former member of CAO’s staff provided
a common perspective in describing CAO’s efforts to fa-
cilitate an agreement between farmers in Indonesia and

the palm oil company known as the Wilmar Group:

My sense was, and I think this is quite common, the
farmers and those directly impacted had some quite
proximate objectives about their interaction with land
and their relationship with their land and with their
government and with Wilmar as a corporate entity in
their midst. I think that some of the national and in-
ternational NGOs had additional objectives around
governance policy reform, reform of global institutions,
reform of national laws of regulation and...human

rights as well as . . . full consent.

Marcus Colchester, who submitted three complaints
against the Wilmar Group on behalf of project-affected
communities, held a decidedly different view, one echoed
by many of the complainants, community members, and

members of civil society organizations we interviewed:
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[T]t’s our assessment that there would never have been
a complaint without an international NGO being in-
volved. ... CAO staff consistently viewed differences in
NGO and community agendas. CAO seemed to feel
that community members never wanted deep change,
structural reform but prioritized day-to-day concerns.
CAOQ's way to deal with these differences was to rele-
gate the NGO:s to the status of observers and question
the legitimacy of community members who advocated
for structural change. CAO seemed ill prepared to deal
with these differences even though they encountered

them over and over.
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CAOQ’s approach may also be motivated by other fac-
tors. One member of CAO's staff expressed concern that
bank officials felt the agency was too aligned or had too
much contact with NGOs supportive of complainants
and affected communities.

Prior to 2013, CAO admitted complaints from any
“individual, group, community, entity, or other party.”
After 2013, CAO narrowed the category of eligible com-
plainants to “any individual or group of individuals.” This
change to the operational guidelines likely will increase
the power imbalance between complainants and com-
panies, decrease community sense that processes will be

fair, and likely reduce complainant petitions for redress.



CONCLUSIONS
AND RECOMMENDATIONS

The study’s main findings are as follows:

1. CAO acted as a convener of dispute-resolution meetings and not as an investi-
gator in most cases. During its first 10 years of operation, CAO rarely investigated
whether the World Bank violated its own social and environmental policies. This
despite ample evidence that the World Bank routinely failed independently to assess
or to mitigate negative project impacts and that the bank established CAO to ensure
that its projects are environmentally and socially sound and contribute to sustainable
development. CAO audited the bank's compliance with its policies in only 7% of
cases in our data set. Although the rate at which CAO cases reached the compliance
stage increased over time, the pace at which CAO conducted audits—i.e., determined
whether the bank adhered to its social and economic policies—did not increase
significantly. Many complainants and representatives criticized CAQO’s decision to
forgo audits in their cases. Some viewed CAQ’s decision not to conduct an audit as

evidence of CAO’s weak authority and lack of independence.

2. CAO bad some success as a problem solver. CAO has emphasized its role as a
“creative problem-solver” that works to resolve concerns about environmental and so-
cial impacts by facilitating agreements between affected communities and companies.
Of the 72 cases in our analysis, 32% (23 cases) reached an agreement and 68% (49
cases) did not result in an agreement. CAO facilitated more agreements over time as
changes were implemented in CAO’s procedures, however. In interviews, complain-

ants and community members raised concerns about the process used to reach agree-
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ment and the quality of the agreements reached.
CAQO’s lack of authority, the voluntary nature of the
dispute resolution process, and the intractability

of the conflict contributed to the impasse between
parties. Complainants also criticized CAO’s dispute
process for failing to address underlying causes of

conflicts between communities and companies.

3. Many CAO complaints involve intractable
conflicts that are resistant to resolution through
problem solving. Most of the complaints CAO found
eligible for further action between 2000-2011 were
filed about projects that the World Bank expected
to have significant and irreversible adverse social

and environmental impacts. According to the IFC,
these projects would lead to job creation, increase
energy production, and attract foreign investment to
the region. Although the extractive industries (oil/
gas/mining/chemicals) represent a small portion of
the World Bank's IFC/MIGA projects (9% of their
investment portfolio in 2010), 61% of the eligible
complaints examined concerned extractive industry
projects. Interviews indicate that in extractive indus-
try cases complainants and extractive industry com-
panies held deeply divergent views about the social
and environmental impacts of the projects and the
rights of community members. The deep divisions
between companies and communities may explain in
part why, according to statistical analysis, complain-
ants who filed complaints about extractive industries
projects were significantly less likely to reach an
agreement with the company. CAO’s intervention
also lasted significantly less time in cases against ex-
tractive industry projects compared to cases against

non-extractive industry projects.

4. Stark power imbalances exist between the parties
involved in CAO cases. IFC/MIGA finances projects
in some of the world’s poorest countries. According
to the United Nations' Human Development Index
(HDI), a composite measure of life expectancy,
income per capita, and education levels of the world’s

nations, more than half of the countries where CAO

complaints originate are among the least developed
in the world. Yet complainants are up against com-
panies whose IFC/MIGA financing alone stretches
into the multimillions of dollars and whose reve-
nues may stretch into the billions. The enormous
differences in access to power or resources—such

as money, information, technical expertise, and
time—profoundly disadvantage communities that
seek redress. Additionally, a number of complainants
and community members believed that the media-
tion rules exacerbated power imbalances and creat-
ed questions about undue company influence and
CAOQ’s independence. Some claimed that the “ground
rules” CAQ itself imposed on the problem-solving
process left complainants without a role in the se-
lection of a mediator, forbade them from discussing
the problem-solving process with outside parties,
and prohibited them from selecting NGO staff or
lawyers to represent them directly in mediation or

negotiations.

5. Who filed the complaint influenced CAO’s process
and outcome. Civil society organizations and other
actors from outside the community played a signif-
icant role in CAO cases. Civil society organizations
alerted community members to the opportunity to file
a complaint with CAQO; garnered media attention on
project impacts; conducted community outreach and
education; trained community members to partici-
pate in CAO’s dispute resolution process; provided
advice, counsel, and research for meetings with CAO
and companies; and participated in efforts to monitor
compliance with agreements. When an international
organization helped file the complaint, the cases were
much more likely to reach the audit stage. CAO also
spent more time on cases involving organizations. The
contending parties were more likely to reach agree-
ment, though, if complainants included members of

communities harmed by a project.

6. The wealth of companies influenced CAO’s pro-
cess and outcome. The companies that receive IFC/

MIGA financing are under no obligation to partic-
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ipate in CAO’s dispute-resolution process. Some
companies, after complaints were filed against their
projects, simply repaid the loan early and severed all
contractual duties with the World Bank. Our data
and statistical analysis suggest company revenue
and the size of the IFC/MIGA project financing
may have influenced CAO’s process and outcome.
The higher the revenue of the company involved in
the project, the less likely it was for the complaint

to progress to compliance review. Cases involving
companies with annual revenue higher than $50
billion took significantly less time and were less likely
to be investigated by CAO for compliance with bank
social and environmental policies than cases involv-
ing companies with lower revenues. Cases involving
IEC’s largest borrowers—project with loan commit-
ments greater than $200 million—had significantly
shorter duration than complaints with smaller proj-
ect loans. Researchers note some of these findings
included only a subset of our cases. Future research
will include additional cases and control variables to

further examine these relationships.

7. There was no outcome in the majority of CAO
cases, CAO did not mediate an agreement or con-
duct an audit in 62% of the cases it deemed eligible
for review during the time period studied. Many of
the complainants interviewed believed that partici-
pation in CAQ’s process failed to produce positive
results. The lack of results may have motivated com-
munities to file multiple complaints about the same
project: of the 72 cases in our analysis, 42 complaints
were brought against 7 projects. Some complainants
claimed that adverse consequences resulted from
filing a complaint with CAO, such as harassment
and reprisals by company employees, exhaustion of
resources, and the deterioration of their relationship

with the company.

1. Strengthen the accountability mandate of the
World Bank Group’s Office of the Compliance
Advisor Ombudsman. In the Office of the Compli-
ance Advisor Ombudsman (CAQO), the World Bank
Group (World Bank) has created the expectation of
accountability, according to interviews with com-
plainants and community members. CAO does not
currently have the authority to fulfill that expecta-
tion, however. CAO cannot issue a binding decision
or order the bank or company to remedy harms
caused by a development project. Nor can CAO
stop a project that causes grave, irreparable, and
unaddressed harms. If CAO finds that the Interna-
tional Finance Corporation (IFC) or the Multilateral
Investment Guarantee Agency (MIGA) failed to
comply with social and environmental polices during
the compliance audi, it is bank officials, not CAO,
who decide whether and how to move the project
into compliance. The World Bank should take steps
to expand CAQ’s authority to hold a company and
the IFC/MIGA accountable for breaches of bank
policies by, for example, contractually obligating
companies receiving World Bank financing to inform
communities about CAO’s complaint mechanism and
to participate in CAO’s dispute resolution process.
The World Bank should also require bank officials to
address CAO’s findings regarding compliance.

2. Identify violations of international human rights
standards. According to its operational guidelines,
CAQO should not support agreements that violate
international law. The World Bank’s failure to fully
integrate human rights standards into its mandate
and sustainability policies, the voluntary nature of
CAOQ’s dispute resolution process, and CAO’s reluc-
tance to determine the applicability of human rights
norms to cases it investigates has undermined this
commitment. In some of the cases examined, CAO
failed to address potential human rights violations

and focused instead on issues that were amenable to

RECOMMENDATIONS

) ) consensus by the parties involved, interviews with
Based on our findings, we offer the following ) o )
) those involved indicate. CAO should act proactively
recommendations:
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and diligently to identify concerns that implicate
human rights violations by conducting an analysis of
project impacts, applicable international and domes-
tic laws, and local practices. Such investigations of
human rights issues should be part of CAO’s initial

assessment of a complaint.

3. Address power imbalances between the parties.
Companies receiving World Bank financing include
some of the world’s largest and most influential
companies while the affected communities often have
little access to political, economic, or social resources.
This study found that stark differences in access to
power or resources—such as money, information,
technical expertise, and time—Dbetween the parties
may influence CAO’s procedure, outcomes, and com-
munity perceptions of its fairness. Although CAO
met with parties, offered trainings, and contracted
with local mediators in an effort to “level the playing
field,” these measures did not adequately address the
communities’ lack of information, expertise, or power
relative to a company. The World Bank, IFC/MIGA,
and CAQ should redouble efforts to ensure that
communities can meaningfully participate in CAO’s

process. This could be done in the following ways:

a. Improve community access to information.
Access to information provides local communities
the opportunity to identify and voice concerns,
which is key to accountability. While the IFC’s
Policy on Disclosure of Information establishes

a presumption of disclosure, it also establishes
far-reaching exceptions to the rule. This study
found that complainants often lacked access to
key information about a company’s project, which
undermines their ability to seek accountability
before CAO. The IFC/MIGA should expand

its disclosure policy to require dissemination of
investment and project information, especially
information related to the potential environmen-
tal and social impacts, to affected communities

in relevant languages; create a public registry for

project information that is routinely updated; and
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contractually obligate companies receiving IFC/
MIGA financing to disclose project information
to communities. If the IFC/MIGA decides not to
disclose information, the reasons for this decision

should be made public.

b. Ensure that ground rules for negotiation
and mediation do not exacerbate power imbal-
ances. The ground rules CAO used during the
problem solving process exacerbated power differ-
ences with the company, a number of complain-
ants interviewed reported. The voluntary nature
of the problem-solving process limits CAO’s
ability to prevent companies from dominating
the process to force concessions from complain-
ants. CAO should reconsider ground rules for
negotiation and mediation that may exacerbate
power imbalances, such as rules that require strict
confidentiality, limit the role of communities’ rep-
resentatives, prohibit communities’ contact with
the media, and inhibit access to other forms of
accountability, such as litigation. CAO also should
raise security risks, particularly the risk of harass-
ment or violence against opponents to the proj-
ect, with the parties and identify an action plan

to address actual or threatened reprisals against
complainants before initiating a problem-solving

process,

c.  Respect the autonomy of complainants to
select their representatives. This study found
that CAO’s decision to limit the participation of
civil society organizations and legal representa-
tives during negotiation and mediation engen-
dered distrust among complainants and in some
cases prompted their decision to withdraw from
the dispute resolution process. Several complain-
ants believed that CAQO's approach to representa-
tion also exacerbated power imbalances. Although
direct contact with affected communities is critical
to CAO’s work, CAO should respect complain-
ants autonomy to engage legal representation

or to enjoy the support of organizations. CAO
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should reform its operational guidelines to allow
organizations standing to file complaints, to rec-
ognize complainants’ autonomy in the selection of
their representatives, and to allow for the partici-
pation of representatives selected by complainants

in mediation and negotiation.

d. Ensure adequate access by complainants to
technical expertise. Many of the projects entail
complex technical issues, but complainants and
affected communities often do not have the re-
sources to bring in technical experts or gain access
to proprietary information. CAO should ensure
complainants have access to technical expertise
by using a mediator who has the requisite techni-
cal expertise or experience and/or making funds
available for complainants to hire experts in order
to equalize access to technical information and

expertise.

4. Expand scope of CAO’s compliance review.
During its compliance review, CAO determines
whether the bank complied with its own policies and
protections. The focus of CAO’s audit is the IFC/
MIGA and not the company. During the appraisal
process, however, CAO should determine whether
the project “raise[s] substantial concerns regarding
environmental and/or social outcomes, and/or
issues of systemic importance to the IFC/MIGA." In

practice, according to our case studies, CAO had a
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much narrower view of the purpose of its appraisal.
Its decision to conduct an audit turned on whether
the IFC/MIGA took steps to assure itself of com-
pliance with bank operational policies, regardless

of whether the bank’s approach led to the intended
outcome on the ground. CAO should clarify that the
performance of the company is a focus of compliance
audits in addition to auditing due diligence by the
IFC/MIGA. CAO should also independently verify
whether the company effectively implemented bank
policies and whether those policies prevented or

mitigated social and environmental impacts.

5. Clarify the role of complainants. CAO’s rules of
procedure and practices do not offer complainants—
the signatories of the complaint—opportunities for
meaningful participation in the process. This study
found that CAO determined who mediated discus-
sions, who was at the negotiation table, and what
issues were discussed. Additionally, CAO’s rules of
procedure do not require staff to consult with the
complainants or to visit the project site to determine
whether or not a complaint merits an audit. CAO’s
operational guidelines should specify the positive
role of complainants during the problem-solving pro-
cess, should require staff to consult with complainants
during compliance appraisal and audit, and should
allow complainants the same opportunity as the
IFC/MIGA management to respond to draft and

final audit reports.



APPENDIX A

LIST OF ELIGIBLE CASES, 2000-2011

Case  Country Region Case Name Date
ID Complaint
Filed

Empresa Electrica Pangue S.A.-o1/

I Chile Latin America and the Caribbean ~ Upper Bio-Bio Watershed 08/2000

2 Peru Latin America and the Caribbean ~ Yanacocha-o1/Cajamarca 12/2000

3 Jordan Middle East and North Africa Jordan Gateway Project Co.-02/Bet Shean Valley 01/2001

4 Peru Latin America and the Caribbean ~ Yanacocha-o02/Cajamarca 03/2001
Niger Delta Contractor Revolving Credit Facility-o1/

5 Nigeria Sub-Saharan Africa Niger Delta 06/2001

6 Uganda Sub-Saharan Africa Bujagali-o02/Bujagali Falls 06/2001

7 Uganda Sub-Saharan Africa Bujagali-o03/Canada 07/2001

8 Tanzania Sub-Saharan Africa Bulyanhulu Project-o1/Kankola 01/2002

9 India South Asia Chemplast-o1/Cuddalore District 06/2002
Empresa Electrica Pangue S.A.-02/

10 Chile Latin America and the Caribbean ~ Upper Bio-Bio Watershed 07/2002

11 Bolivia Latin America and the Caribbean ~ Comsur V-01/Bosque Chiquitano 06/2003
Konkola Copper Mines Plc (KCM)-o1/

12 Zambia Sub-Saharan Africa Mingomba and Kawama 07/2003

13 Georgia Europe and Central Asia BTC Pipeline-o2/Rustavi 03/2004
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14 Georgia Europe and Central Asia BTC Pipeline-06/Bashkovi 05/2004
15 Georgia Europe and Central Asia BTC Pipeline-07/Dgvari 05/2004
16 Georgia Europe and Central Asia BTC Pipeline-08/Sagrasheni 05/2004
17 Georgia Europe and Central Asia BTC Pipeline-o9/ TetriTskaro 05/2004
18 Georgia Europe and Central Asia BTC Pipeline-10/ TetriTskaro 05/2004
19 Georgia Europe and Central Asia BTC Pipeline-11/ Tsikhisjvari 05/2004
20 Georgia Europe and Central Asia BTC Pipeline-12/Tba, Tsemi, Sadgeri 05/2004
21 Georgia Europe and Central Asia BTC Pipeline-13/Tsalka 07/2004
22 Georgia Europe and Central Asia BTC Pipeline-14/Vale 08/2004
23 Kazakhstan  Europe and Central Asia Lukoil Overseas-o1/Berezovka 09/2004
24 India South Asia AD Hydro Power Limited-or/Himachal Pradesh 10/2004
25 Botswana Sub-Saharan Africa Kalahari Diamond-o1/Kalahari 11/2004

26 Georgia Europe and Central Asia BTC Pipeline-15/Tetri Tsakro 12/2004

27 Georgia Europe and Central Asia BTC Pipeline-16/Tetri Tskaro 12/2004

28 Georgia Europe and Central Asia BTC Pipeline-17/Tadzrisi 12/2004

29  Georgia Europe and Central Asia BTC Pipeline-18/ Tetri Tsakro 12/2004

30 Guatemala  Latin America and the Caribbean ~ Marlin-o1/Sipacapa 01/2005

31 Georgia Europe and Central Asia BTC Pipeline-19/Atskuri Temple 04/2005
32 Georgia Europe and Central Asia BTC Pipeline-20/Atskuri 04/2005
33 Turkey Europe and Central Asia BTC Pipeline-21/Posof 05/2005
34 Georgia Europe and Central Asia BTC Pipeline-22/Tsemi 06/2005
35 Georgia Europe and Central Asia BTC Pipeline-23/Tsemi 06/2005
36 Peru Latin America and the Caribbean ~ Compania Minera Antamina S.A.-02/Huarmey 06/2005

Celulosas de M'Bopicua (CMB) &

37 Uruguay Latin America and the Caribbean ~ Orion-o1/Argentina & Uruguay 09/2005
38 Georgia Europe and Central Asia BTC Pipeline-26/Krstanisi 12/2005

39 Peru Latin America and the Caribbean ~ Yanacocha-o03/Cajamarca 03/2006
40 Georgia Europe and Central Asia BTC Pipeline-27/Tbilisi 06/2006
41 Turkey Europe and Central Asia BTC Pipeline-28/Adana & Ceyhan 06/2006
42 India South Asia Atul Ltd.-o1/Gujarat 06/2006
43 Georgia Europe and Central Asia BTC Pipeline-29/ Tsalka 08/2006
44 India South Asia Mahindra Farm Services-01,02,03,04/Confidential 10/2006
45 Russia Europe and Central Asia Russkiy Mir II-o1/ Taman 01/2007

46 Kazakhstan  Europe and Central Asia Lukoil Overseas-02/Berezovka 04/2007
47 Indonesia East Asia and the Pacific Wilmar Group-o1/West Kalimantan 07/2007
48 Georgia Europe and Central Asia BTC Pipeline-30/Vale 08/2007
49  India South Asia Ramky-03/Gummidipoondi 10/2007

50 Ecuador Latin America and the Caribbean  Interagua-o1/Guayaquil 01/2008

85



ACCOUNTABILITY AND INTERNATIONAL FINANCIAL INSTITUTIONS

51 Georgia Europe and Central Asia BTC Pipeline-31/Naokhrebi 02/2008
52 Russia Europe and Central Asia Russkiy Mir II-02/Taman 02/2008
53 Kenya Sub-Saharan Africa Pan African Paper-o1/ Webuye » 02/2008
Nicaragua Sugar Estates Limited-o1/
54 Nicaragua Latin America and the Caribbean ~ Leén and Chinandega 03/2008
55 Kazakhstan  Europe and Central Asia Lukoil Overseas-03/Berezovka 05/2008
56 Philippines  East Asia and the Pacific Ambuklao-Binga Hydroelectric Power-o1/Binga 06/2008
57 Georgia Europe and Central Asia BTC Pipeline-32/Vale 09/2008
58 Turkey Europe and Central Asia Assan Aluminyum-o1/Dilovasi 09/2008
59 Turkey Europe and Central Asia Standard Profil-o1/Duzce 09/2008
60  Indonesia East Asia and the Pacific Wilmar Group-o02/Sumatra 12/2008
61 Russia Europe and Central Asia Russkiy Mir II-03/Taman 03/2009
62 Peru Latin America and the Caribbean ~ Agrokasa-o1/Ica 06/2009
63 Uruguay Latin America and the Caribbean =~ Orion-02/Gualeguaycht-Argentina 08/2009
64  SriLanka South Asia Rainforest Ecolodge Linkages-o1/Deniyaya 08/2009
65 Chile Latin America and the Caribbean ~ Aconcagua-o1/Santa Barbara 11/2009
66  Cambodia  East Asia and the Pacific Cambodia Airport IT-o1/Preah Sihanouk 12/2009
67 Colombia Latin America and the Caribbean =~ TCBuen-o1/Buenaventura 12/2009
68 Panama Latin America and the Caribbean ~ Pando Montelirio-o1/Chiriqui o1/2010
69 Peru Latin America and the Caribbean ~ Maple Energy-o1/Nuevo Sucre and Canadn 04/2010
70 Indonesia East Asia and the Pacific PT Weda Bay Nickel-or/Weda Bay 07/2010
71 Ecuador Latin America and the Caribbean ~ Pronaca Expansion-o1/Santo Domingo de los Tsachilas  12/2010
72 Georgia Europe and Central Asia BTC Pipeline-33/Vale 05/2011
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Id. at 21 (3.1: The purpose and emphasis of compliance
auditing); CAO TerMs oF REFERENCE, supra note 36, at I.
2007 CAO OperaTIONAL GUIDELINES, supra note 37, at
22 (3.3.3: Appraising audit requests).

Id. at 23 (3.3.3: Appraising audit requests).

Id. at 24 (3.3.7: Procedure for compliance auditing).

Id. at 25 (3.4.2: Report preparation).

Id. (3.4.2: Report preparation).

Id. at 22 (3.3.3: Appraising audit requests).

Id. at 26 (3.4.3: Monitoring and closure of audits). Where
IFC, MIGA, and/or project sponsors are in compli-

ance, CAO Compliance will close the audit. Id. (3.4.3:
Monitoring and closure of audits). However, in cases where
the IFC/MIGA is/are found to be out of compliance,
CAO Compliance will monitor the situation until actions
taken by IFC/MIGA assure the CAO that IFC/MIGA
will move back in to compliance, at which time CAO will
close the audit. Id. (3.4.3: Monitoring and closure of au-
dits). In practice, the CAO cannot force compliance by the
IFC/MIGA. For example, in the Karachaganak compliance
audit, one NGO reported that six months after the CAO’s
April 2008 audit report, the IFC remained out of compli-
ance. CAO closed the case in April 2009 because “noncom-
pliances related to project performance had been addressed
by the project sponsor and IFC’s client had ended its
contractual relationship.” Kazakhstan/Kukoil Overseas-o1/
Berezovka, CAQO, http://www.cao-ombudsman.org/cases/
case_detail.aspx?id=104 (last visited Feb. 11, 2016).
However, “[i]ssues related to IFC’s assurance process
remained unaddressed.” Id.

2007 CAO OreraTIONAL (GUIDELINES, supra note 37, at
26 (3.4.3: Monitoring and closure of audits).

Prior to 2013, cases were generally transferred for compli-
ance review by a bank official or CAO’s Ombudsman if
the dispute resolution was unsuccessful. Under current
operational guidelines, complainants can request a com-
pliance review before first exhausting the dispute resolu-
tion process. THE CAO art 10 ANNUAL ReEPoRT FY2010
AND Review FY 2000-10, CoMPLIANCE ADVISOR
OwmBupsman [CAQ] 34 (2010), http://www.cao
-ombudsman.org/languages/french/documents/
CAQO_1oYear_ AR_web.pdf.

Results of the chi-square test were statistically significant at
the .o1 significance level (p-value .0004).

Results of the chi-square test were significant at the .o1
level (p-value .ooor).

The 11 types of harms included: IFC/MIGA due diligence

& supervision; pollution; water; land; biodiversity; consul-
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tation & disclosure; socio-economic impacts; labor; com-
munity health & safety; Indigenous Peoples; and cultural
heritage.

Results of the chi-square test were significant at the .05
level (p-value .0204).

Results of the chi-square test were also significant at the .05
level (p-value .0452).

Results of the chi-square test were statistically significant
(p-value: .o171)

These results were statistically significant at the .05 level of
significance (p-value .0249).

A chi-square test of association revealed the association is
statistically significant (p-value .0039).

A chi-square test of association revealed the association is
statistically significant (p-value .0273).

Based on a chi-square test of association, the result is sta-
tistically significant (p-value .0038).

Based on a chi-square test of association, the result is sta-
tistically significant (p-value .0467).

The chi-square test of association showed a statistically
significant relationship (p-value .0099).

This chi-square test of association showed a statistically
significant association (p-value .0155).

The chi-square test of association showed a statistically
significant relationship (p-value .0266).

The result of the chi-square test of association was statisti-
cally significant (p-value .0199).

These results were statistically significant (p-value .0544),
but only at the .10 level.

Case duration was first log-transformed to smooth the
shape of the data. To ease interpretation, all graphs show
results converted back to months of case duration.

The results were statistically significant at the .05 level
(p-value .046).

This was found to be statistically significant from cases in
which there was no organization listed as signatory. These
results were significant at the .05 level (p-value .021).

The regression results found no significant differences

in duration between cases where the IFC loan category
amount was either o (9 cases), 1-99 (22 cases), or 100—199
(in USD millions) (12 cases). However, there was a statis-
tically significant difference between cases where the loan
commitment was zero relative to 200 million or more.
These results were found to be statistically significant
(p-value: .oor).

Results were statistically significant at the .05 level of sig-
nificance.

P-value (.000).
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Results were found to be statistically significant (p-value:
.009).
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LosiNG GROUND-THE HUMAN RIGHTS IMPACT OF OIL
PALM PLANTATION EXPANSION IN INDONESIA 50 (2008),
http://www.foei.org/wp-content/uploads/2014/08/
losingground.pdf.

The IFC funded three of Wilmar’s projects: approximately
$101 million in loans, including an investment guarantee
for $33.3 million between 2003 and 2006 (Project Number
20348), a loan of $17.5 million in June 2006 (Project
Number 24644), and a further investment guarantee for
$50 million in December 2006 (Project Number 25532). In
2007, the IFC also supported the Wilmar group through

a grant of $375,000 through the IFC’s GEF-funded
Biodiversity and Agricultural Commodities Project (BACP
Project No. 6). Complaint Against Wilmar Group, supra
note 270, at 1-2.

IFC Projects Database: Summary of Project Information
(Wilmar in Indonesia), IFC, http://ifcext.ifc.org/ifcext/
spiwebsiter.nsf/ProjectDisplay/SPI20348 [SPI Wilmar in
Indonesia) (last visited Feb. 18, 2016).
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Wilmar WCap: Summary of Proposed Investment,

IEC, http://ifcext.ifc.org/ifcext/ spiwebsiter.nsf/o/
8543FA9EE72860BB852576C10080CD3D (last visited
Feb. 18, 2016) (follow Overview tab).

Id. (follow Development Impact tab).

IFC Projects Database: Summary of Project Information (Wilmar
in Ukraine), IFC, http://ifcext.ifc.org/ifcext/spiwebsiter.nsf/
DocsByUNIDForPrint/9EoDB6C8D6F773B7852576
BAo0ooE2AFCr?opendocument (last visited Oct. 6, 2016).
SPI Wilmar in Indonesia, supra note 285 (follow
Development Impact tab).

IFC, PERFORMANCE STANDARDS, SOCIAL AND
ENVIRONMENTAL ASSESSMENT AND MANAGEMENT
SYSTEMS 4 (2006).

Indonesia ratified the International Covenant on Civil
and Political Rights (2006), the International Covenant
on Economic, Social and Cultural Rights (2006), the
International Convention on the Elimination of all Forms
of Racial Discrimination (1999), and the Convention on
the Elimination of All Forms of Discrimination against
Women (1984).

Under Article 281 of Indonesia’s constitution “the cultural
identities and rights of traditional communities are to be
respected in conjunction with progressing times and civili-
zation.” SIRAIT, supra note 269, at 22.

Reed Wadley & Carol Pierce-Colfer, Sacred Forest, Hunting,
and Conservation in West Kalimantan, Indonesia, 32 J. Hum.
Ecovroay 313, 317 (2004).

Complaint Against Wilmar Group, supra note 270, at 7.
Stacey Crevello, Dayak Land Use Systems and Indigenous
Knowledge, 16 J. Hum. EcoLoay, 69, 70 (2004).

Id.

Id.

Id.

The Other Oil Spill, EcoNnomisT, June 24, 2010, http://
www.economist.com/node/16423833.

GREENPEACE INT'L, CERTIFYING DESTRUCTION: WHY
ConsuMmer ComPANIES NEED TO GO BEYOND THE
RSPO 1o Stor ForesT DesTRUCTION I (2013), http://
www.greenpeace.de/files/publications/rspo-certifying
-destruction.pdf.

Id. at 3.

Case Tracker: PT Permata Hijau Pasaman 1 (Wilmar
International Ltd), ROUNDTABLE ON SUSTAINABLE PaLm
O, http://www.rspo.org/members/complaints/status
-of-complaints/view/76 (last visited Feb. 18, 2016).

Case Tracker: PT Agronusa Investama (Wilmar),

RounDTABLE ON SusTAINABLE Parm Ort, htep://www
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.rspo.org/members/complaints/status-of-complaints/
view/8 (last visited Feb. 18, 2016).

Case Tracker: PT WINA (Mekar Bumi Andalas) (A
Subsidiary of RSPO Member Wilmar International Limited),
RouNDTABLE ON SusTAINABLE Parm Ort, hetp://www
.rspo.org/members/complaints/status-of-complaints/
view/25 (last visited Feb. 18, 2016).

Complaint Against Wilmar Group, supra note 270.

Id. at 8—9.

Id. at 2.

Id.

See id.

Id.

Id. at 5—7.

Id. at 6.

Id. at 2—35.

CAO, PRELIMINARY STAKEHOLDER ASSESSMENT
RecarpING CoMmmuNITY AND CIVIL SOCIETY
CONCERNS IN RELATION TO ACTIVITIES OF THE
Wirmar Group oF CoMPANIES 8—9 (2007), http://www
.cao-ombudsman.org/cases/document-links/documents/
Wilmarassessmenti3Novo7.pdf.

Id. at 9—11.

ANDIKO MaNcAYO, RaD1cAL TRANSFORMATION
WrrHouT FREE WILL 5 (2010).

Poticy, PracTICE, PRIDE AND PREJUDICE, supra note 275,
at 45.

In March of 2006, Wilmar workers cleared approximately
400 to 450 acres of land in this community after a“village
head” had given the company permission to operate

in the area without the community’s consent. PoLicy,
PracTicg, PRIDE AND PREJUDICE, supra note 275, at
45—46.

Although the text of the agreements are not public, there
are public documents that make references to the content
of the agreements.

CAOQ, InponEs1ia: WiLMAR Group-01/ WEST
KarimanTaNn, Finar REporT-CAQO DispuTE
ResoruTion FuncTion 1-2 (2014) [hereinafter FinaL
WiLmar Reporrt], http://www.cao-ombudsman.org/
cases/document-links/documents/ClosureReport
-Wilmari-June2014English.pdf.

Memorandum of Agreement: Conflict Resolution of Land
Utilization Between Community Members of Senujuh
Village and Wilmar Sambas Plantation, Co. (Oct. 15, 2008)
[hereinafter Senujuh & Wilmar Agreement], hetp://www
.cao-ombudsman.org/cases/document-links/documents/

08_1o_1sFINALAGREEMENT Senujuh-WSPIND
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-ENG-TRANSLATION.pdf; Memorandum of
Agreement Co-Management of Land Utilization Between
Sajingan Kecil Hamlet Community and Agronusa
Investama Co. (Nov. 24, 2008), http://www.cao-ombuds
man.org/cases/document-links/documents/o8_11_24
AgreementSajingan-ANIver-ENG.pdf.

Senujuh & Wilmar Agreement, supra note 320, at 3.

See CAO, AppraisaL Report II: C-I-R6-Y08-Fo96, at 5
(2009), http://www.cao-ombudsman.org/cases/
document-links/documents/ CAO_Appraisal
_Report_C_I_R6_Yo8_Foog6_II_ENGLISH.pdf.

Id. at 8.

CAO, AppraisaL Reporrt : C-I-R6-Y08-Fog6, at 5
(2008), http://www.cao-ombudsman.org/cases/document
-links/documents/ CAQO_Appraisal_Report_C_I_R6
_Yo8_Fog6_ENGLISH.pdf.

Id. at 3—4.

Id. at 8—o9.

Id. at 10.

Id.

AppraisaL Reporr I, supra note 322, at 6—7.

CAO, Auprt ReporT: C-I-R6-Y08-Fog6, at 2 (2009),
http://www.cao-ombudsman.org/cases/document-links/
documents/CAO_Audit_Report_C_I_R6_Yo8 Fog6
_ENG.pdf.

Id.

Id. at 29.

See The World Bank’s Palm Oil Policy, ForesT PEOPLES
ProGrAMME (Apr. 29, 2013), http://www.forestpeoples
.org/topics/palm-oil-rspo/news/2013/04/world-bank-s
-palm-oil-policy.

Sasha Chavkin, ‘Bathed in Blood’: World Bank’s Business-
Lending Arm Backed Palm Oil Producer Amid Deadly Land
War, HurringTON PosT (June 9, 2015), http://projects
.huffingtonpost.com/worldbank-evicted-abandoned/
honduras-international-finance-corp-backed-palm-oil
-producer; Nina Lakhani, World Bank Lending Arm Forced
into U-turn After Honduras Loan Row, GUARDIAN (Jan. 23,
2014), http://www.theguardian.com/global-development/
2014/jan/23/world-bank-ifc-forced-uturn-honduras
-dinant.

Corroracion DinanT S.A. pe C.V. (HonDURAS)
INVESTMENT AUDIT, supra note 6, at 59.

Finar WILMAR REPORT, supra note 319, at 1—2.

Letter from Forest Peoples Programme et al., to Meg
Taylor, VB, CAO (Now. 9, 2011), http://www.cao
-ombudsman.org/cases/document-links/documents/

FPPandalliesto]lFCCAO3rdcomplaintre WilmarNov2o11
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343
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.pdf (“3rd Complaint about Wilmar International”).

CAO Cases: Indonesia/ Wilmar Group-03/Jambi, CAO,
http://www.cao-ombudsman.org/cases/case_detail
.aspx?id=177 (last visited Feb. 19, 2016). In a presentation
to CAO about their experience with the mediation process
in this case, the complainants criticized the competency

of several of the mediators: “[ T Jhe IFC/CAO mediation
process,” the complainants wrote, “has also slowly perished
at the hands of two individuals whose incapacities, incon-
sistencies and inability to communicate adequately, now
unfortunately reflect upon the entirety of the IFC CAO as
abody ... Joint Statement (2013), http://www.forest
peoples.org/sites/fpp/files/publication/2013/11/joint
-statementngosifccoanov2o13.pdf.

Indonesia: Oil Palm Giant Wilmar Lets Down Local
Communities Yet Again and Jeopardises Their Futures,
Forest PEopLES ProGrRAMME (July 5, 2013), http://www
forestpeoples.org/topics/palm-oil-rspo/news/2013/
o7/indonesia-oil-palm-giant-wilmar-lets-down-local
-communities-yet-ag.

Palm Oil Giant Wilmar Resorts to Dirty Tricks, FOREsT
PeorLes ProGramMME (July 7, 2015), http://www.forest
peoples.org/topics/palm-oil-rspo/news/2015/07/press
-release-palm-oil-giant-wilmar-resorts-dirty-tricks.

Notes of the Meeting of the Monitoring and Evaluation
Team for Implementation of the Agreement Between
WSP Co and the Community of Senujuh and ANT Co
and the Community of Sajingan Kecil 5 (Dec. 12, 2009),
http://www.cao-ombudsman.org/cases/document-links/
documents/o9_12_12NotulensiPertemuan [imMONEV
-ENG.pdf.

CAO, InTerAaGUA Case ConcLusioN RepORT 1 (2011),
http://www.cao-ombudsman.org/cases/document
-links/documents/InteraguaClosureReport_ FINAL
_Janzompdf.

Id. at 8.

Foop & WATER WaTtcH, BEcHTEL ProOFITS FROM DIRTY
WAaTER IN GuaYAQUIL, EcuaDOR (2007), http://ciel
.org/Publications/Murky Waters_Background_15Apro8
.pdf; INTER-AMERICAN DEV. BANK, STAY PUBLIC OR

Go PrivaTes: A COMPARATIVE ANALYSIS OF WATER
Services BErweeN QuiTo AND GUAYAQUIL 7 (2006)
[hereinafter STay PuBLic or Go PrivaTe], hetp://
www.iadb.org/res/laresnetwork/files/pr264final

draft.pdf.

Foop & WATER WATCH, supra note 344; STAY PUBLIC OR
Go PRIVATE, supra note 344, at 7.

INTER-AMERICAN DEVELOPMENT BANK, PrOJECT
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CompLETION REPORT: CONCESION DE AGUA Y
ArcaNTarILLADO EN GUAYAQUIL, at 1, 10, http://idbdocs
.dadb.org/wsdocs/getdocument.aspx?docnum=1428027.
Stay PusLic or Go PRIVATE, supra note 344, at 7.
InTERAGUA CASE CoNcLUSION REPORT, supra note 342,
at L.

Stay PusLic or Go PRIVATE, supra note 344, at 8.
Project Brief (International Water Services Guayaquil
Interagua), MIGA, https://www.miga.org/pages/projects/
project.aspx?pid=466 (last visited Oct. 21, 2016).

Id.

Emiry JoiNER, MURKY WATERS: A CRITICAL AND
PurroseruL Look AT WATER AND SANITATION
Services IN GuavaqQuir, Ecuapor 24 (2007).
InTERAGUA CASE CoNcLUSION REPORT, supra note 342,
atI.

Eliza States, A Discussion of the Impact of Political and
Economic Forces on Equitable Access to Potable Water in
Ecuador and Recommendation for Improvement through
Better Watershed Management, 28 (Pitzer Senior Theses,
Paper No. 52, 2014), http://scholarship.claremont.edu/cgi/
viewcontent.cgi?article=10538&context=pitzer_theses.
JOINER, supra note 352, at 110.

CAO, OMBUDSMAN AssessMENT REpORrT: COMPLAINT
ReGARDING MIGA'S INVOLVEMENT IN INTERNATIONAL
WATER SERVICES PROJECT-INTERAGUA 3 (2008) [hereinaf-
ter OMBUDSMAN ASSESSMENT REPORT ON INTERAGUA],
http://www.cao-ombudsman.org/cases/document-links/
documents/InteraguaFinal AssessmentReport.pdf. By
2005, Interagua had installed only 38% of new water
connections and 36% of the new sewage connections the
company was contractually obligated to complete. States,
supra note 354, at 28,

Tratamiento de Aguas Servidas No Supera el 5% en Plantas
de Interagua, EL UNIVERSAL (June 8, 2002), http://www.
eluniverso.com/2002/06/08/0001/18/85D8C303C20E4
DBFAF808A39BED4A464.html.

Agua de Guayaquil No es Apta para Consumo Humano,
Ecuapor INMEDIATO (Sept. 30, 2005), http://ecuador
inmediato.com/index.php?module=Noticias&func=news
_user_view&id=21431&umt=agua_guayaquil_no_es
_apta_para_consumo_humano.

JOINER, supra note 352, at 53—61.

Stay PusLic or Go PRIVATE, supra note 344, at 5.
Between May and October of 2005, over 400 articles
appeared in the Guayaquil press covering the issue of water.
Stay PusLic or Go PRIVATE, supra note 344, at 11.

JOINER, supra note 352, at 59—61.
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Id. at 45.

Observatorio Ciudadano Dio a Conocer Resultados de Consulta,
Universo (Nov. 30, 2005), http://www.eluniverso
.com/2005/11/30/0001/18/00D031F580C6447990AA
198FA0AFs5227.html.

JOINER, supra note 352, at 59-61.

Id. at 110.

Complaint Against Interagua Project 1 (Jan. 14, 2008),
http://www.cao-ombudsman.org/cases/document-links/
documents/InteraguaCompliant Translation_Part
_English.pdf.

Id. at 2—3.

Id. at 4—7.

Id. at 6—7.

OMBUDSMAN ASSESSMENT REPORT ON INTERAGUA,
supra note 356, at 2. The CAO Assessment Report does
not provide information on the team members names or
duration of the site visit.

Id.

Id. at 5.

Id. at 6.

INnTERAGUA Casi CoNcLUSION REPORT, supra note 342,
at 2.

CAO, Meeting of Representatives of the Observatory—
Communities—Interagua Minutes of May 12-13, 2009, 1
(2009), http://www.cao-ombudsman.org/cases/document
-links/documents/090513_MemorandumofAgreement3
_English.pdf.

Id. at 3.

See 2007 CAO OpreraTIONAL GUIDELINES, Supra note 37,
at 22.

According to CAO’s report, the dialogue process did

not address several of the issues raised in the complaint
including contamination of surface water and public health
problems; discriminatory provision of water services; and
Interagua’s failure to comply with MIGA policies and pro-
cedures. INTERAGUA Case CoNcLUSION REPORT, supra
note 342, at 5—6.

Interagua y las Pugnas en Once Afos de Gestién, EL
Universo (Dec. 9, 2012), http://www.eluniverso.com/
2012/12/09/1/1445/interagua-pugnas-once-anos-gestion
heml.

INnTERAGUA Casi CoNCLUSION REPORT, supra note 342,
at 6.

In providing comments to a draft of CAO’s operational
guidelines in 2012, civil society organizations objected to
the removal of explicit references to “representative” found

in CAO’s 2007 operational guidelines and expressed
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concern that the “new language may be used to limit the
ability of communities to choose to work with repre-
sentatives” and undermine the efforts of representatives

to facilitate an effective dialogue between communities
and companies. Letter from Natalie Bridgeman Fields,
Accountability Counsel USA, et al., to CAO 7-8 (Aug. 24,
2012), http://www.accountabilitycounsel.org/wp-content/
uploads/2012/02/Civil-society-comments-on-CAO-Draft
-Operational-Guidelines.pdf.

IFC Promotes Sustainability in Peru with Investment in Oil,
Gas, and Alternative Fuels, IFC (July 26, 2007), http://
ifcextapps.ifc.org/ifcext/pressroom/ifcpressroom
.nsf/1f7ocdgaoyd692d685256ee1001cdd37/017941dbc8
b6faa785257324005877c0?OpenDocument.

Historically, the Shipibo-Konibo communities were
distinct—Shipibo and Konibo—but they steadily merged
through intermarriage. Voice of the Shipibo: The Shipibo,
Surpiso Jor, http://shipibojoi.wordpress.com/the
-shipibo-3/ (last visited Feb. 24, 2016).

Complaint Against Maple Energy Project 1—2 (Apr. 6,
2010) [hereinafter Maple Complaint], http://www.cao
-ombudsman.org/cases/document-links/documents/
MapleCAOComplaint_English_April2oro.pdf.
InsTrTuTO NACIiONAL DE EsTaDisTicA E INFORMATICA
(INEI), Censos NacioNaLEs 2007: IX pE PoBracién
vy VI DE VIVIENDA, RESULTADOS DEFINITIVOS DE LAS
ComunipADES INDiGENAS, RESUMEN EjecuTivo,
DirecciOn NacioNaL be CENsos Y ENcUEsTAS—LiIMma,
PERU 13 (2009) [CENSOS NACIONALES 2007 DEL PERU],
http://www.inei.gob.pe/media/MenuRecursivo/publica
ciones_digitales/Est/Libo789/Libro.pdf.

Id. at 13.

Maple Complaint, supra note 385, at 3.

Due to environmental degradation, crafts such as ceramics
and textiles increasingly have become a source of income for
villagers. Base de Datos de Pueblos Indigenas u Originarios:
Shipibo-Konibo, MiN1sTERIO DE CULTURA DE PERU, http://
bdpi.cultura.gob.pe/pueblo/shipibo-konibo (last visited
July 27, 2016).

Censos NACIONALES 2007 DEL PERU, supra note 386,

at 36.

MinNisTERIO DE DESARROLLO E INCLUSION SOCIAL DEL
PerU (MIDIS) (2013).

AIDESEP was established in 1980 as an indigenous
federation—a legally recognized, non-governmental orga-
nization created to defend the rights of indigenous peoples
in the Peruvian Amazon. AIDESEP is comprised of six de-

centralized bodies in the north, central, and south Amazon.
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The six bodies contain 48 secondary federations and territorial
organizations and represent 1,340 indigenous communities.
AsociaciON INTERETNICA DE DESARROLLO DE LA SELVA
PeRUANA, http://www.aidesep.org.pe/quienes-somos/
(last visited July 27, 2016); Asociacién Interétnica de Desarrollo
de la Selva Peruana (AIDESEP), ForesT PropLES
ProGRAMME, http://www.forestpeoples.org/partners/
asociacion-interetnica-de-desarrollo-de-la-selva-peruana
-aidesep (last visited Feb. 24, 2016).

Shipibo-Konibo Elects First Tribal Council in Peruvian
Amazon, INp1aN CounTy ToDAY MEDIA NETWORK
(Nov. 16, 2009), http://indiancountrytodaymedianetwork
.com/2009/11/16/shipibo-konibo-elects-first-tribal-council
-peruvian-amazon-84657.

Between January 2006 and September 2011, Peruvian
security forces killed 195 indigenous people involved in land
disputes with foreign companies. Mattia Cabitza, Peru’s
Indigenous People: From Garcia to Humala Their Battle Goes
On, Guarbian (June s, 2012), https://www.theguardian
.com/global-development/poverty-matters/2012/jun/ 05/
peru-indigenous-people-garcia-humala.

Overview, MapLE ENERGY, http://www.maple-energy
.com/Company.aspx (last visited Feb. 24, 2016).

Maple Complaint, supra note 385, at 3.

Id. at 11

Id. at 5, 11. A report concluded that “[t]here is clear evidence
that the environment is polluted due to the company’s
normal activities and accidents. Although it is true that
contamination has been reduced, in particular since local
inhabitants started to complain [in 2004], pollution is

still present and it is risky to people’s health.” NaTHALIE
WEeEMAELS, EARTHRIGHTS INT'L, FACcT FinDING MIssioN
Rerort: O1L IMPACTS IN THE TERRITORY OF THE

Native CommunITY CANAAN DE CAcHIYACU, PERU 12
(2005), https://www.earthrights.org/sites/default/files/
publications/oil-impacts-canaan.pdf.

See generally, WEEMAELS, supra note 398, at 12,

Maple Complaint, supra note 385, at 11.

IEC representatives attended one of these meetings in
2009. Id. at 6.

CAO, OmBUubpsmMAN ConcLusioN REPORT—MAPLE/
Peru 1 (2011) [hereinafter MaprLe/PErU CoNcCLUSION
Reporr], http://www.cao-ombudsman.org/cases/
document-links/documents/FINALConclusionReport
OmbudsmanENGLISHOct312011.pdf.

Maple Complaint, supra note 385, at 6.

Maple Energy: Environmental & Social Review Summary,

IEC, http://ifcext.ifc.org/ifcext/spiwebsiter.nsf/
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78e3b305216fcdba8s5257a8boo75079d/bs991d21a8f3e560852
5773700786des?0pendocument (last visited Oct. 20, 2016).
Id. (follow “Category & Applicable Standards” hyperlink).
Id. (follow “Community/Engagements” hyperlink).

No NGOs signed the complaint. Maple Complaint, supra
note 385, at 40 (signatures only available in Spanish version,
http://www.cao-ombudsman.org/cases/document
-links/documents/DemandaalaCAOSobreMaple
_Abril2o10.pdf).

MarLE ENeErGcY PLC, ANNuUAL REPORT AND FINANCIAL
STATEMENTS 16 (2010) (on file with authors).

Maple Complaint, supra note 385, at 7.

Id.

Id. at 2, 4.

Id. at 2.

Id..

Id. at 20, 27, 35.

CAO, STAKEHOLDER ASSESSMENT REPORT: REGARDING
CommuniTy AND Crvit Sociery CONCERNS IN RELATION
TO THE AcT1vITIES OF MAPLE ENERGY, PERU (2011),
http://www.cao-ombudsman.org/cases/document-links/
documents/Final AssessmentReportMapleJanzo1r
ENGLISH.pdf.

CAO Cases: Peru/Maple Energy-01/Nuevo Sucre and
Canadn-Synopsis, CAO [hereinafter CAO Maple Case
Synopsis], http://www.cao-ombudsman.org/cases/case
_detail.aspx?id=157 (last visited Feb. 25, 2016).

Through village assemblies, each community selected
representatives to participate. The representatives had
decision-making authority, but the communities retained
the power to review and ratify any agreements reached at
the negotiating table. Maple’s representatives “represented
senior management, public relations, legal, operations,

and the Environmental, Health and Safety Department
(EHS)...”MarLe/Peru ConcLusiON REPORT, supra
note 402, at 2.

Id. at 2—3.

Id. at 5.

The company refused, claiming it could not make such a
commitment without knowing how much the study would
cost. Id. at 6.

Peru: The Case, AccounTasiLiTy COUNSEL, http://www
.accountabilitycounsel.org/ communities/past-cases/peru/
the-case/ (last visited Feb. 25, 2016).

CAO Maple Case Synopsis, supra note 416,

Open Letter from Accountability Counsel et al.,, to CAO et
al. 3 (Sept. 13, 2011) [hereinafter Open Letter], http://www

.accountabilitycounsel.org/wp-content/uploads/2011/12/
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9.13.11-Letter-to-the-CAO-re-Mapler.pdf (Open Letter

re Conclusion of CAO Ombudsman Process re Maple
Energy in Canain de Cachiyacu and Nuevo Sucre).
MarrLe/PeEru CoNcLUSION REPORT, supra note 402, at 7.
Id. at 7.

Peru: Documents, AccountaBiLiTy COUNsEL, http://
www.accountabilitycounsel.org/ communities/past-cases
/peru/documents/ (last visited Feb. 25, 2016); see also Meeting
Minutes (Aug. 16, 2011), http://www.accountabilitycounsel
.org/wp-content/uploads/2013/03/8.16.11-Meeting
-Minutes-English.pdf.

Minutes of the Meeting Between the Multi-Sectoral
Technical Commission and the Representatives of the
Indigenous Communities of Canaan de Cachiyacu

and Nuevo Sucre (Sept. 8, 2011), http://www.account
abilitycounsel.org/wp-content/uploads/2013/03/
9.8.11-Agreement-English.pdf.

CAO, CAO Arpraisat ror Aupit or [IFC CAO
Cowmpriance C-I-Rg-Y12-Fis5, at 8-9 (2012), http://www
.cao-ombudsman.org/cases/document-links/documents/
CAOAppraisalReport_C_I_Rg_Yri2_Fis5 ENG.pdf.

Id. at 9.

Id.

Id. at 13.

Id.

Open Letter, supra note 423.

Maple Complaint, supra note 385, at 3, 11; WEEMAELS, supra
note 398, at 9, 12.

Maple Complaint, supra note 385, at 4.

Id.

Id. at 4—6.

Id. at 6.

Peru Indigenous Group Takes Over Maple Energy Wells,
REUTERS (Sept. 11, 2012), http://www.reuters.com/article/
2012/09/11/ us-peru-oil-maple-idUSBRE88 A1H220120011.
See e.g., 2007 CAO OPERATIONAL GUIDELINES, supra note
37, at 14.

To determine if an agreement was reached, we reviewed
CAO’s case registry and other CAO reports to see whether
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