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Introduction

Since its creation seventy years ago, the Social Security system in the United States has grown to cover almost 53 million people with five different types of benefits.
  It is one of the nation’s most successful programs and is responsible, in large part, for reducing the poverty rate among the elderly.  In fact, for 25 percent of elderly beneficiaries, Social Security benefits provide 90 percent of their income.
  Although Social Security is now a massive program covering individual workers and their dependents in the event of death, disability, or retirement, Social Security emerged on a much smaller scale.  In the beginning, retirement benefits (which constitute the focus of this paper) were available only to a limited number of workers.
  In 1939, four years after the passage of the initial Social Security Act, Congress extended benefits beyond this limited form of social insurance to cover a worker’s dependents and survivors in the event of the worker’s death or retirement.  Then and now, an individual’s Social Security retirement payment is an “earned” benefit, indexed on the basis of the worker’s earnings and tax contributions over the course of his or her employment.  In contrast, survivors’ and dependents’ benefits are available without regard to the secondary beneficiary’s participation in the workforce and are based solely on a recognized family relationship to the insured wage earner. 

In 1939 the typical American family probably stood to benefit from the conception of the “family” that was embraced by the Social Security Act.  The predominant family form consisted of an opposite sex couple with the father in the workforce and the mother laboring for the household at home.  Today, the picture of the American family has dramatically changed.  Increased rates of divorce, decreased rates of childbearing, an increase in the number of dual-earner families, and greater numbers of people living outside of marriage has greatly diversified the picture of the American family.  Although in certain ways the Social Security system has never served all families equally, today the inequalities that result from rewarding certain marital choices over others are more acute.  In the 1930s, “nontraditional” families (i.e., families that diverge from the two-parent, single-earner model) were likely invisible to policymakers.  Today, the fact that eligibility standards for dependents’ and survivors’ benefits remain contingent upon marriage creates incentives for people to follow the traditional family model and disfavors cohabitation and same-sex relationships. 

Despite the program’s seeming inability to accommodate new family forms, Social Security has in fact changed since it was first enacted.  For example, in the 1970s the Supreme Court responded to de jure distinctions within the Social Security program on the basis of gender and illegitimacy and overturned sections of the Social Security Act that violated equal protection.
  In addition to these judicial changes, Congress has responded to certain trends and has enacted amendments to better accommodate, for example, divorced spouses.
  Although later sections will explore the impact of these changes, this paper will argue that a piecemeal approach to modernizing Social Security has failed to effectively respond to changing societal norms.  In turn, the paper will propose some modifications for the program to better serve all American families.

Specifically, this paper will argue that benefits that are contingent on “family eligibility” accommodate traditional families while failing to reach a growing number of American families.  These de facto features of the program reveal an implicit (or explicit) preference for the traditional, male-headed, single-earner family.  Although this preferential structure is apparent today, the New Deal Era framers’ placement of this bias in the Social Security Act was uncontroversial at the time.  Instead, the initial Act was likely modeled on what the majority of American families looked like in the 1930s and the Act probably also reflected a normative conception of what the framers thought the American family should look like.

Ideally, to better equip Social Security to assist all families that face death, disability, or retirement, policymakers would make the program more supportive of all families by decreasing the reliance on marriage as the marker for eligibility.  One suggestion for partial reform in terms of marital eligibility is “earnings sharing,” which would equally divide a household’s total earnings between spouses.  Another proposal that would significantly impact “the family” is privatization, which might give individuals the freedom to name their own beneficiaries. 
Beginning with an overview of the formation of the Social Security Act, Part I will contextualize the passage of the Social Security Act and delineate the significant changes that occurred with amendments to the Act in 1939.  Part I will also briefly analyze the Act in light of the way the American family looked in the 1930s.  In Part II, I will examine the ways the program has changed in the courts and through the political process since its early years to accommodate the changing American family.  Part III will analyze suggestions for policy reform and put forth two suggestions.  One proposal will suggest that eligibility should be rewritten to cover members of a “household” in light of the fact that “new” nontraditional families fall short of the ideal family form and thereby receive less from Social Security.  A final, more practical, proposal will advocate for moderate legislative changes that would insure currently uncovered parents and children without extending benefits to unmarried partners.  

Part I:  Creating “Social Security” – How the Act and its Initial Amendments supported “The American Family” in the Depression Era
In 1935, many American families were overwhelmed with the devastating economic consequences of the Great Depression.  With unemployment soaring, the Federal government devised a variety of responses to reintroduce some modicum of financial security to Americans who were out of work and facing deep poverty.
  During the Depression, the elderly faced especially dire circumstances.  Having spent down their savings, senior citizens were not able to provide for themselves and were forced to rely on charity, their extended families and adult children, or public assistance, which was largely unavailable, for financial support.
  President Roosevelt responded to these desperate economic conditions with a package of programs designed to insure American families against the ravages of poverty.
  

The Social Security Act of 1935, developed in response to these economic circumstances, formed the basis for many social programs that are still in place today.  The Act did not focus solely on poverty in old age and it did more than simply provide retirement benefits to the elderly.  When initially enacted, the Social Security Act created four major programs which provided cash benefits to retired workers as a type of pension (Title II), means-tested cash benefits for poor elderly individuals (Title I), unemployment benefits (Title III and IX), and benefits for poor, single mothers with dependent children (Title IV).

Old Age Insurance (Title II), the focus of this paper, was designed to “provide lifetime pensions for elderly retired workers… as a matter of right, regardless of individual need.”
  By deducting Social Security taxes from employees’ paychecks and by requiring equal contributions from employers, the 1935 Act imposed a type of “forced savings” on American workers.
  With the Amendments of 1939, this forced savings feature began to function as a “withholding tax that takes money from workers [who are presently in the labor force] and uses that money to pay retirement pensions to the elderly and disabled.”
  This “pay as you go” system “links the present state of employment to [a] future state of dependency.”
  Since Social Security retirement payments are tied to a worker’s own labor and input into the system, to a certain extent, individual beneficiaries pay for their own pensions.
  This contributory feature, entitles qualified beneficiaries (i.e., any covered worker at the statutory age of retirement) to receive Social Security retirement benefits as a matter of right.
  

While the passage of the 1935 Act established the plan for distributing these retirement benefits and death benefits (which were then a return on a worker’s contributions to the worker’s estate), the taxation scheme to fund these benefits was not set to begin until two years later in 1937.
  With delayed taxation, states were to begin distributing pension checks to retirees in 1942.
  Although this five-year lapse in time between collecting taxes and disbursing benefits was sensible from a planning and implementation standpoint, the gap between collecting the tax and paying out benefits would lead to the accumulation of an astoundingly large surplus of 46 billion dollars.
  The fact that the federal government was to hold on to this massive sum during a time of great need for immediate payment subjected the program to severe critique.

Delay surrounding the actual receipt of benefits and concern about the government surplus contributed to lukewarm support and even rabid opposition to Social Security pension benefits leading up to the passage of the Act in 1935.  In the 1930s, many politicians advocated for more radical efforts to help people recover immediately from the effects of the Depression.  They called for emergency aid to relieve distress and advocated for “recovery [to] precede [more long-range] reform.”
  In addition to these recommendations, which would have placed present exigencies above the need for creating programs to prevent future economic disaster, certain advocates pushed for much more radical social insurance plans.  The chief example of this type of proposal was the “Townsend Old Age Revolving Pension Plan.”
  The Townsend plan would have entitled “every citizen of the United States, sixty years of age and over… to receive $200 per month.  The only requirement was that the recipient [would have to] spend [that] amount within thirty days.”
  To cover the cost of providing these sizeable “Townsend” pensions, a universal sales tax of 2 percent would have been imposed on all transactions.
  Attracted by the idea of such a large pension, hordes of elderly Americans, dubbed “Towsendites,” became loyal and vocal supporters of the proposal.
  

Faced with the demands of their constituents to provide immediate aid or adopt the Townsend proposal, few politicians favored of President Roosevelt’s vision for Social Security retirement benefits.  In the end, one of the major reasons for the eventual passage of the Social Security Act of 1935 was likely the fact that Title I, which provided federal aid to bail out state welfare programs for the elderly was placed at the forefront of this omnibus act.
  Despite concerns about the administration of the social insurance plan for retirement benefits (Title II), no politicians wanted to vote against the Act as a whole and place popularly demanded welfare benefits for the elderly in jeopardy.
 

Amidst the relatively unenthusiastic enactment of Social Security retirement benefits, lay even deeper doubts about the system’s constitutionality.
  When payroll deductions began in 1937, concern about the program became more acute and the program was challenged in the federal courts.
  In the test case, Helvering v. Davis, a shareholder challenged the constitutionality of the Social Security Act of 1935 and sought to “restrain [Edison Electric Illuminating Company of Boston] from making the payments and deductions called for by the Act.”
  The company’s lawyers argued that paycheck deductions would produce unrest among workers and lead to demands for increased wages.
  Corporations and corporate shareholders would also suffer “irreparable loss.”
  On the constitutional merits, the corporation also argued that the tax constituted a taking in violation of the 5th Amendment and that the Social Security Act violated the 10th Amendment.
  In a broader ideological vein, the company’s counsel also raised the critique that “aid from a paternal government may sap [the] sturdy virtues [of self-reliance and frugality] and breed a race of weaklings.”
  

In response to these arguments, the attorneys for the government simply asserted that the Social Security Act exercised the federal government’s Article 1, Section 8 power to appropriate and tax for the general welfare.
  The Supreme Court agreed with the federal government and upheld the Act as a rational assertion of the taxation power.
  The Court also backed this conclusion by describing the calamity of the Depression, the need for a uniform response to neediness in old age, and the great hope that this Act would save “men and women from the rigors of the poor house as well as from the haunting fear that such a lot awaits them when journey’s end is near.”

Even after victory in the Supreme Court, the practical future of Social Security pension benefits remained uncertain.  Popular support for additional welfare payments (old-age assistance, Title I) was still strong and in many states, welfare payments often exceeded the pensions that would be available through Social Security retirement benefits (Title II).
  Pressure to speed up payment of benefits, to make the program a viable alternative to welfare, and to address the question of what to do with the massive reserve forced policymakers to consider changes to the 1935 Act.
  

A. The Formation of the 1939 Amendments

To respond to critiques of the program Arthur Altmeyer, the first Chairman of the Social Security Board, initiated a “self-conscious campaign to make the program more politically appealing.”
  He formed a special advisory committee and began to actively defend “old age insurance as an alternative to welfare” that “prevented dependency because it emphasized ‘thrift and self-reliance.’”
  While pushing this rhetoric of abolishing dependency, federal policymakers paradoxically proposed the creation of dependents’ and survivors’ benefits.
  Dependents’ benefits were not a wholly new idea.  The need for such benefits was apparent since (proposed but still undistributed) Social Security pensions to a retiree and his wife would often times be lower than the old-age welfare benefits available in many states.
  Moreover, most old age insurance programs in other nations already provided survivors’ benefits.
  Nevertheless, while drafting the 1935 Act, policymakers hesitated to implement a supplementary system of survivors’ insurance because of the fear that increasing its cost would engender greater hostility from Congress and the Supreme Court.
  Unexpectedly, just four years after passing the initial Act, extending benefits on a “family concept” to more individuals and increasing the cost of the program seemed to be the best way to ignite support for Social Security insurance benefits.  Creating new classes of family-based beneficiaries would increase the cost of the program but it would also reduce the surplus resulting from the tax on employers and employees.  To address concerns about delayed payment, policymakers also proposed speeding up the payment schedule so benefits would be distributed almost immediately.
 
These recommendations were enacted in 1939 and did extend benefits to a large, new class of dependents and survivors. The 1939 Amendments to Social Security probably secured the program’s survival by appeasing political foes since it offered higher benefits to a larger class of beneficiaries.
  Nonetheless, by expanding the number of beneficiaries, the Social Security system took a drastic step away from the social insurance principle that each covered worker earned his retirement pension based on the tax he paid in while working.  With the 1939 Amendments, new family benefits were extended to retired workers’ dependents and to survivors of workers who died before retirement regardless of whether or not these family members had directly contributed to any part of the pension.  By providing benefits to survivors and dependents, paternalism in the Social Security system and a resemblance to welfare actually increased since the federal government stepped in to take the place of the family’s wage earner (i.e., father).  Instead of inspiring self-reliance, the availability of benefits without a means test encouraged dependency on the federal dole.  To implement this newly family-focused program, the federal government had to make number of (paternalistic?) assumptions about how families functioned.

First, the effect of adding of dependents’ and survivors’ benefits ensured that married workers and workers with children would get more benefits than a single covered worker.
  Under the 1939 Amendments, all payments to dependents and survivors were still based on a worker’s average monthly wage, which translated into the insured worker’s “primary insurance benefit.”
  An individual worker would receive his primary benefit and his aged wife, dependent children, and any eligible survivors would receive a percentage of that primary benefit.
  For instance, a dependent wife over the age of 65 would receive an extra fifty percent of the primary benefit while her retired spouse received his benefit in full.  By virtue of this rule, a couple would receive 150 percent of what a single worker who earned the same average wage would receive.  Despite having contributed the same amount in taxes, the married couple received a windfall “at no extra cost” while the single worker essentially subsidized the increased benefits for couples.
  In addition to the benefits provided to wives over the age of 65, children of insured retirees under the age of 18 also qualified for a benefit equivalent to half of the primary insurance benefit.
  

In addition to this inherent bias in favor of married couples, the creation of family benefits also exposed generalizations and assumptions about gender roles and the typical American family of the 1930s.  For example, a preference for adherence to traditional gender roles was expressed in the structure of survivors’ benefits.  Under the 1939 Amendments, widows received 75 percent of their spouse’s primary insurance benefit.
  The practice of giving women only three-quarters of what a single man would have received was justified by the fact that women “needed less than [men].”  A member of the Social Security advisory council supported this conclusion by pointing to a women’s presumptive experience with household work.  Men needed higher benefits than women because a widow was “used to doing her own housework whereas the single man [had] to go to a restaurant.”
  Survivors’ benefits also ended upon remarriage.
  This illustrates how Congress assumed, and still assumes, that spouses will take responsibility for their partners.

For widowed mothers with children, the 1939 Amendments also contained preferences about how families with absent fathers should operate.  Before the establishment of survivors’ benefits, needy widowed mothers with children had to rely on state-run Mother’s Pension programs.
  These programs scrutinized beneficiaries closely and were often administered to deny aid to women of color or women with objectionable morals or lifestyles.
  In contrast to discretionary (and often discriminatory) mother’s pensions, survivors’ benefits uniformly extended coverage to widows of insured workers who were caring for a child under the age of 18.
  There was no requirement of economic need.  Any qualified young widow received 75 percent of the worker’s primary insurance benefit and surviving children received 50 percent of the worker’s primary insurance amount.
  For both survivors’ and dependents’ benefits, eligibility was based solely on marriage to a covered worker and without account for actual need.

By extending coverage to women who would have potentially qualified for Mother’s Pensions, Social Security swallowed up the “worthy and deserving” widows who would have previously received welfare.  This eligibility structure ensured that widowed mothers could stay at home and care for their children.  Social Security’s eligibility standards also favored widowed mothers over other single mothers who may have never been married, had gotten divorced, or had been deserted by their spouse.  In fact, the Social Security Act of 1935 and the 1939 Amendments entirely failed to address divorce.
  Hence, only widows and their children, with their connection to a covered wage earner were transferred on to Social Security.  While divorced or otherwise single women receiving mother’s pensions remained subject to a means test and moral evaluations, similarly situated women with insured spouses received guaranteed benefits with no eligibility markers apart from caring for children under the age of 18.
  Although differences in treatment between various classes of beneficiaries were apparent in the 1930s, increasingly disparate treatment between recipients of Social Security dependents’ benefits and welfare recipients raises additional questions about the policies’ coherence today.  These inconsistent messages about parenting and work will be addressed in more depth in Section III.

In summary, by basing eligibility for family benefits on marital status, the 1939 Social Security Amendments expressed a preference (perhaps more inadvertent than deliberate) for traditional family structures and rewarded families that followed that norm with a boost in benefits.  However, concluding that the only inequalities in the early years of the system were based on marriage would be premature.
  For primarily administrative reasons, relatively few workers were covered under the 1935 Act and the 1939 Amendments.
  Some of the nation’s poorest laborers, farm workers and domestic servants, were not included under the Act because administering a tax on their wages was thought to be too complex.
  This decision carried significant racial and geographic consequences since many agricultural workers and domestic servants were black men and women in the South.
  Despite the minimal coverage for many low-wage workers, the Social Security Act did include, and still retains, a feature that “give[s] relatively larger benefits to workers receiving low wages.”
  

Given the foregoing, it is clear that from its outset, the Social Security retirement benefits program favored certain workers and families at the expense of others.  What appear today as glaring inequalities or evidence of social engineering were possibly more justified in the 1930s.  On the one hand, the hugely daunting task of implementing an administrative system on a national scale required clear rules with simple eligibility guidelines.  Perhaps marriage was simply an easy line to draw and participation in industrial labor markets instead of less organized farm or domestic labor was easier for the Social Security Administration to monitor.  On the other hand, the picture of the typical American family in the 1930s likely coincided quite closely with the benefits preferences.  Regardless of the underlying reasons, it is clear that the policymakers who wrote the 1935 Act and the 1939 Amendments “regarded men as natural labor force participants and women as natural child care providers” and they drafted the laws to reflect this sexual division of labor.

B. ”The American Family” During the First Years of Social Security’s Implementation

The reality of the American family during the 1930s, while more “traditional” than families today, did not map neatly onto the picture of a two-parent nuclear family, supported by a breadwinner father with a mother tending to the household and children.  During the Great Depression, rates of marriage plummeted because it became financially difficult for young couples to form new households.  In addition to a decreasing rate of marriage, the average age at first marriage also rose during the 1930s.
  At the same time, rates of divorce declined, in part because of the prohibitive cost of obtaining a divorce.
  Some scholars have also suggested that the economic hardship of the Depression was accompanied by increased family resilience.
  Whether or not hardship actually strengthened family ties, during the Depression and certainly in the following post-War decades, marriage was an expected life step for many Americans.  Within marriage, traditional gender roles were typically exalted.  

During the 1930s and 1940s relatively few married women worked permanently outside the home.  Even though women went to work during the war effort in the 1940s, preferences for traditional (gendered) divisions of labor persisted.  For example, federally established daycare centers were only opened with the caveat that they would close at the conclusion of the war.
  Also, although the number of married women in the workforce increased by 50 percent from 1930 to 1940 a substantial part of this increase was probably inspired by economic need and ended at the close of the war.
  Moreover, many of the women who found employment during this period worked in domestic and personal services.  None of these women would have been covered under the Social Security Act.  

Since ostensibly few working women were earning sufficient wages on their own and most people believed that a woman’s proper place was in the home, the development of survivors’ and dependents’ benefits seems logically consistent.  After all, these benefits were extended to a wife even if she never paid taxes out of her paycheck.  This coincides with the expectation that a wife would stay at home while her husband worked.  Additionally, the availability of dependents’ benefits enabled women to stay at home with children instead of being forced to join the workforce to earn income.  Again, this supported the common belief that “helping widows stay home with their children was an idea beyond controversy.”
  

This Section has illustrated how Social Security was formed and how it became simultaneously the nation’s most expansive social insurance program and a program that consciously wrote out certain families to favor particular family forms over others.  In addition to this marriage-based favoritism, by only reaching families with a secure attachment to the labor force, Social Security largely failed to reach the poorest American families.
 The next Section of this paper will explore how Social Security has changed over time to accommodate the changing picture of the American Family.  Instead of focusing on the poor families that do not qualify for Social Security retirement benefits in the first place, the remainder of this paper will focus on the families who are effectively denied full coverage because of their family forms and in spite of their input from taxes and participation in the labor force.

PART II:  Changes to Social Security since 1939

Over the past sixty-plus years, the Social Security program has undergone many changes.  The program has expanded to include Disability Benefits and Supplemental Security Income, a form of means-tested benefits for very needy elderly and/or disabled individuals.
  In addition to these expansions, Social Security retirement, survivors’, and dependents’ benefits have also transformed in a variety of ways since 1939.  Broadly, these changes fall into two types:  (1) Congressional revisions and amendments to the Social Security Act in response to changing societal norms and (2) judicially-imposed changes in response to litigation that challenged gender inequality and the treatment of illegitimate children in the Act.  While incremental changes have occurred within the Social Security system because of judicial and congressional responses, overall, the program operates in much the same way as it did when benefits were first distributed in 1940.  Family benefits are still contingent on a recognized family relationship to a covered wage-earner and the tax scheme to fund the program still functions in, more or less, the same way.  

A. The Congressional Response to Divorce 

Commentators on Social Security agree that the legislation was enacted under the presumption that families consist of “one male wage earner and one female homemaker and that if the woman is gainfully employed her earnings contribute to her support only.”
  Notions of “dependency” on a gendered basis and gendered “norms of labor-force participation,” have largely persisted in Social Security despite some neutralizing trends in society as a whole.  In spite of changes in marital patterns and in workforce participation, Congress has legislated in a piecemeal fashion to bend Social Security to respond to larger societal trends.  This disjointed approach to Social Security reform has resulted not just in inconsistencies and irrational distinctions between recipients but has prevented productive responses to significant changes in family life.
  Where Congress has responded to changes in the American family, it has done so largely in the context of divorce.  Because of this paper’s limited scope, this section will focus on Congressional amendments that enhanced coverage of divorced spouses.  Briefly, this section will also contrast the approach to divorce with longstanding children’s eligibility (in the context of adopted and stepchildren) for survivors’ and dependents’ benefits.

i. Extending Social Security Coverage to Divorced Spouses:  a Tentative Move in the Right Direction

Around the time Social Security family benefits were enacted, the “divorce rate per 1,000 married women 14 to 44 years old was 14 in 1939-41.”  By 1977, that rate had risen, almost threefold, to 38 per 1,000.
  Today, an oft-cited statistic claims that 50% of American marriages end in divorce.  While this statistic is inflated and reflects the public panic regarding the state of marriage, the rate of divorce is still higher than it was in the 1930s.
  Despite the divorce rate, marriage is still an immensely popular institution in the United States and fully 69% of American women and 62% of American men marry before reaching age 35.  With nearly 95% of Americans marrying at some point in their lifetime, the statistical prevalence of divorce indicates that many adults (and children) will experience divorce.
 


Divorce is hugely disruptive to many families for economic and personal reasons.  Women, in particular, are often adversely affected by divorce.  After divorce, women are more likely than men to assume primary care of children.  Although some women may desire this caregiver position, taking on most of the responsibility for children often leads to a significant decline in divorced mothers’ standard of living.
  For women who adhere to traditional family norms and work as homemakers during marriage, divorce can be especially disruptive.  Women, more so than men, experience inequalities stemming from caretaking and childbearing interruptions to their careers.  Women also generally earn less than men.
  Because of these intersecting factors, divorced women often face particularly great barriers to economic self-sufficiency.


In 1950, Congress first responded to divorce in the Social Security context by creating benefits for divorced mothers who were caring for children of their deceased, former husbands.
  Like the benefits extended to widows with children in their care, these benefits also terminated when the youngest child reached age 18.
  This was probably adopted to take the place of alimony and child support, which would have ended when the ex-husband/father passed away.  While creating these benefits was certainly a positive move for children from divorced families and for their mothers, unlike benefits for young widows, benefits for divorced caregivers did not resume once the divorced parent reached the statutory age of retirement.
  For divorced women who took their entitlement to mother’s benefits and postponed work until their children were grown, the subsequent denial of benefits at retirement would have been harsh.  With so many years out of the workforce, building a sufficient individual work record for coverage under their own Social Security account might have been difficult.  Ironically, by supporting and even galvanizing the choice to stay at home, Social Security benefits for widowed wives (divorced or not) may have contributed to greater poverty later in life.  On the other hand, widowed and or divorced women who remarried would gain coverage from their new spouse’s account. 


Fifteen years later, in 1965, Congress introduced a wife’s retirement benefit for divorced wives.  This amendment created more parity between divorced and widowed wives since, at retirement age; divorced women could then receive retirement benefits based on their ex-husband’s individual benefit.  Divorced wives, however, were only eligible for old-age retirement benefits on their ex-husband’s account if they met the following three conditions:  (1) marriage for at least 20 years to her covered ex-husband on whose account she was claiming benefits; (2) no subsequent remarriage; and (3) the receipt of actual support or the legal right to claim spousal support from her ex-husband.
  In 1972, Congress abolished the support requirement and a 1977 amendment reduced the threshold duration of marriage requirement from 20 to 10 years. 
  In 1977, to accord with equal protection, a court decision also extended benefits to divorced husbands and current legislation reflects that gender-neutrality.


The fact that Social Security now covers divorced spouses is undoubtedly an improvement for the thousands of American families that experience economic insecurity because of divorce.  However, the limitations on benefits for divorced spouses may leave many parents and children uncovered if the marriage that forms the basis for the derivative benefits ends early.  Any durational requirement for marriage is somewhat arbitrary since families that fall just short of the mark (i.e., marriage lasts for 9 years and 11 months) lose out but those marriages that last just long enough (i.e., a marriage that lasts for 10 years and 2 days) would qualify.  Time limits for qualifying marriages might also unfairly penalize victims of domestic violence who leave a young marriage for “good cause” because of abuse.  These families might experience even more significant barriers to finding work and becoming self-sufficient since domestic violence so often leaves victims impoverished and without resources.
  The ten-year limit, however, is particularly objectionable because the median duration of marriages ending in divorce is around seven years.
  Despite these disadvantages, a durational requirement is probably necessary unless the entire system is overhauled in favor of income sharing, which would make benefits portable at the dissolution of a marriage.  Proposals for reform in the divorce context are included in Section III.

ii. Coverage under Social Security for Adopted and Stepchildren

In contrast to the lagging Congressional response to divorce, the Social Security Act has “expressly include[d] stepchildren in the category of relatives eligible for certain family benefits” since they were first enacted in 1939.
 The theory behind providing benefits to stepchildren is probably an assumption that children do in fact rely upon their stepparent’s wages when their biological parent remarries.  Thus, if their stepparent were to die or retire, stepchildren have the same need for support from Social Security as biological children.  However, by providing dependents’ benefits for stepchildren, the Social Security system seems to assume that such children are not getting support from their biological father.  Perhaps this reflects an old norm whereby most stepfamilies were created after the death of one parent instead of after divorce.  If this is the case, the provision, at least in theory, also contemplates covering kids who could draw benefits as surviving children of a deceased biological parent with additional benefits from their stepparent, should he or she die or retire.  

Unlike adopted or biological children, stepchildren are subject to additional requirements in order to prove eligibility for benefits.  These added burdens relate to (1) the length of the natural or adopted parent and stepparents’ marriage and (2) actual dependency.
  For instance, a marriage of nine months is required if the insured stepparent is deceased
 and the marriage between the insured stepparent and child’s natural parent must have lasted at least one year if the insured worker is disabled or retired.
  Dependency is also defined more stringently for stepchildren than natural children.
  For biological children, dependency is presumed so long as the child is not adopted by someone else.
  In contrast to this low burden and consequently infrequent question of dependency for natural children, all stepchildren must prove that they receive “at least one-half of his [or her] [support from the insured stepparent].”
 

While Congress has normally tried to achieve administrative convenience in promulgating Social Security regulations, these additional rules for stepchildren often make eligibility questions quite complex and require close examination of family relationships.
  These added requirements evince a Congressional interest in extending benefits to stepchildren only in cases of true dependency.
  That said additional factors that might support a finding of dependency are routinely rejected in court proceedings in favor of administrative convenience.
  Although these requirements put stepchildren at a disadvantage, the Supreme Court has upheld the additional eligibility requirements for stepchildren on rational basis review since the provisions aim to avoid awarding “claims based on marriages contracted solely to qualify for benefits.”
  

Adopted children, like stepchildren, have also been recognized under the Social Security Act since derivative benefits were first created.
  As indicated earlier, like biological children, adopted children are presumed to be dependent on their parents.
  Although adopted children are generally treated with the same level of deference as natural children, if a parent adopts a child after they begin receiving Social Security retirement or disability benefits, the Social Security Administration will review the adoption to ensure that it was not entered into solely for financial benefit.
  To qualify for benefits, an “after-adopted child” must either be the stepchild of the adoptive insured parent or the insured parent must have legally adopted the child in a court-certified proceeding.
  These requirements have sustained constitutional attack since they form the basis of a rational Congressional interest in discouraging the formation of family relationships for economic motivations.
 

Congress’ reluctant approach to recognizing the need for benefits in families affected by divorce stands in contrast to the fact that Congress has always provided Social Security benefits for adopted children and stepchildren.  Although the existence of these benefits suggests some inclusiveness in the program’s early years, children from blended families and adopted children are still treated with a degree of trepidation by the Social Security program.  An interest in preventing fraud and limiting cost seems to cut against more liberal coverage of ”after-adopted” kids and stepchildren.  This concern has persisted despite the fact that in recent years the coverage of stepchildren and adopted children has become increasingly important with the greater number of divorces and the rise in second-parent adoptions by same-sex couples.  Although same-sex couples are not eligible for spousal benefits on their partner’s work record, second-parent adoption is a means for same-sex parents to obtain full Social Security coverage for their children.  These almost certainly unintended consequences from covering adopted children will receive more attention in the third section of this paper.

B. Judicially Driven Changes to Social Security Retirement and Family Benefits Programs

i. Cases on Gender 

Beginning in the 1970s, the Supreme Court began to address sex discrimination under the 5th and 14th Amendments to the Constitution.
  By extending Equal Protection and Due Process doctrines to inequalities based on sex and gender, the Court developed an intermediate standard of heightened scrutiny for evaluating whether gender-based distinctions were constitutional.
  A trio of cases that challenged particular sections in the Social Security Act on sex discrimination grounds is often highlighted in Constitutional Law textbooks.  The three cases demonstrate how Equal Protection doctrine has been applied to transform aspects of the distribution of Social Security family benefits.
  In addition to these key cases, Social Security provisions are frequently interpreted in courts when the Social Security Administration or an applicant appeals an administrative law judge’s decision about benefits.  Because of the abundance of cases challenging regulations, these three decisions will illustrate the limited situations in which courts have actually revised aspects of the program with regard to gender.

The first case, Weinberger v. Wiesenfeld, addressed the constitutionality of a distinction under which a widow and her dependent children could all receive survivors’ benefits based on her deceased husband’s wage record but a widower with children in his care was not eligible to personally receive benefits on the basis of his deceased wife’s earning record.
  The appellee in this case, Stephen Wiesenfeld, was widowed when his wife, the primary earner in their family, died in childbirth.
  After his wife’s death, Mr. Wiesenfeld was left with “sole responsibility for the care of their infant son.”
  He and his son applied for survivors’ benefits and his son was approved.  Mr. Wiesenfeld’s application was denied because such benefits were only available to mothers.
  

The Court overturned this gender-based classification upon a finding that it was based on “archaic and overbroad” generalizations.
  The Court also cited the fact that, in 1971, 41.5% of married women were working and that this gender-based dependency presumption denigrated the often-significant contributions of female wage earners to their families’ support.
  Throughout the opinion, the Court noted that the purpose of survivors’ benefits for widows with children was “to provide children deprived of one parent with the opportunity for the personal attention of the other.”
  The Court cited the Congressional record to emphasize that the provision focused, not on providing for dependent widows, but on permitting parents, whether economically needy or self-sufficient, to forgo work and care for their children.
  In the end, Mr. Wiesenfeld’s victory in the Supreme Court abolished the requirement that men must prove dependency to recover survivor’s benefits.  This equalized access to survivors’ benefits on the basis of a marital relationship and without regard to gender.

As in Wiesenfeld, one year later in Califano v. Goldfarb, the Court struck down another Social Security regulation that distinguished between men and women when determining eligibility for survivors’ benefits.
  In 1950, Congressional amendments made men eligible for survivors’ and dependents’ benefits.  While all wives were presumed to be dependent on their husbands, men who applied for derivative benefits were required to demonstrate economic dependency on their wives.
  In Goldfarb, a widower who was denied survivors’ benefits challenged this provision requiring a showing of dependency.  Mr. Goldfarb had been in a dual-earner marriage and was denied benefits after his wife’s death because he did not receive at least one-half of his support from his wife.
  Ironically, Mr. Goldfarb had worked for the federal government prior to retirement and was exempt from participation in the Social Security system.
  By claiming an entitlement to surviving spousal benefits, he was actually claiming that he had the same right as women to “double dip” and receive Social Security benefits in addition to his federal pension.
  The Court ignored this irony and the fact that Mr. Goldfarb was clearly not “dependent” on his wife in order to award him benefits and achieve greater gender equity under the Social Security Act.

Although the opinion in Goldfarb recognized that Congress has “wide latitude to create classifications that allocate non-contractual benefits under a social welfare program,” the Court re-emphasized that even distinctions grounded in administrative convenience must meet heightened Fifth Amendment scrutiny.
  Again, instead of looking at the statute in question as discrimination in favor of surviving widows, the Court found that this provision’s unequal presumptions about dependency unconstitutionally discriminated against wage-earning and taxpaying women.  Under this regulation, working women received less Social Security protection for their spouses despite paying the same amount of taxes as men.
  In Goldfarb, the Court rejected old-fashioned gender role typing and noted that the taxes paid by covered female workers actually contributed to “the fund out of which benefits would be paid to others [i.e., for the dependents of similarly situated male workers].”
  Since the Court held that the purpose of the 1939 Amendments was to “afford more adequate protection to the family as a unit,” it was, perhaps, especially consistent to extend survivors’ benefits equally to all survivors in order to protect all families. 

Finally, in Califano v. Webster, the Supreme Court upheld a Social Security provision that was found to redress “society’s longstanding disparate treatment of women.”
  In 1956, Congress redefined Social Security’s statutory retirement age, as 62 for women but 65 for men.
  This gender-based distinction resulted in marginally higher benefits for women because of a policy that allows all workers to disregard their five “lowest earning” years from the calculation of their “average monthly wage” which forms the basis for a worker’s retirement benefit and any corresponding survivors’ or dependents’ benefits.
  By creating a lower retirement age for women, female workers could, in effect, exclude “three more lower earning years than a similarly situated male [worker]” and women experienced a small boost in benefits as a result.
  Although this statute discriminated on the basis of gender, the Court found that this legislation was “deliberately enacted to compensate for particular economic disabilities suffered by women.”
  In contrast to the outcomes in Wiesenfeld and Goldfarb, since this legislation benefited rather than burdened women on the basis of gender, the statute was upheld as constitutional under the Due Process Clause of the Fifth Amendment.

The three foregoing cases represent the judicially enforced distinctions between remedial (constitutional) distinctions on the basis of gender (Webster), and unconstitutional gender-based distinctions that are rooted in old-fashioned notions of gender roles and appropriate gender performance (Wiesenfeld and Goldfarb).  In the cases involving survivors’ benefits, the Court looked to the legislative intent behind the 1939 Amendments and concluded that the addition of family benefits was not based on dependency but on the need for better family protection.
  While all of the cases recognized that Congress had broad discretion to legislate in the area of social insurance, the Court emphasized the Constitution’s applicability to social welfare programs and affirmed that mere administrative convenience was not enough to justify discriminatory legislation.
  In Wiesenfeld and Goldfarb the Court also noted that requiring proof of dependency actually increased administrative costs of the Social Security system and contradicted stated government goals to achieve “administrative convenience” by differentiating on the basis of gender. 

Viewed in isolation, these cases might indicate that the Social Security system has responded effectively, albeit through costly litigation, to problems of gender inequity.  While these cases are significant to the administration of the Social Security program, the changes that actually resulted from the cases were relatively minimal.  Certain provisions were altered in the direction of gender-neutrality but the broader structure of the Social Security system was by no means transformed.  In fact, the cases themselves may obscure the reality behind the opinions, which still finds women at a disadvantage under Social Security in certain ways.
  For example, the policies surrounding division of benefits at divorce disfavor women who are more likely to experience adverse economic consequences from divorce.
  Also, these cases did not alter the situation as faced by many families that do not fit the traditional marriage model.  

ii. Cases on Illegitimacy

In addition to these Equal Protection cases involving gender discrimination, the Court also decided important cases regarding the rights of illegitimate children to recover Social Security benefits in the 1970s.  When family benefits were first enacted in 1939, illegitimate children were acknowledged to the extent that they could receive child’s benefits if they were living with and/or dependent upon their biological, insured father.
  This additional burden of proof for illegitimate children came under attack in a case that reached the Supreme Court called Jimenez v. Weinberger.
  

Ramon Jimenez, the insured worker in Jimenez was separated from his wife when he began living with Elizabeth Hernandez.  Jimenez and Hernandez never married but they had three children together.  Their children lived with Jimenez their whole life and Jimenez became their sole caretaker when their mother left the household after the birth of their third child.
  In 1968, five years after Jimenez became entitled to disability benefits, he applied for child’s insurance benefits on behalf of his three kids.
  While his eldest daughter was approved for benefits since she was born prior to Jimenez’ entitlement to disability benefits, the two younger children were denied benefits on the grounds that “neither child’s paternity had been acknowledged or affirmed through evidence of domicile and support before the onset of their father’s disability.”
   Jimenez challenged this determination because it was based on the “‘suspect classification’ of illegitimacy.”
  The Court had previously used the Equal Protection Clause to strike down laws that discriminated on the status of birth since illegitimacy was found to be immutable from the perspective of a child who had no control over the circumstances of their birth and because it is a status that “subjects… children to a stigma of inferiority.”

Rejecting arguments that the classification was permissible because it had a “reasonable basis,” the Court struck down differential treatment of nonmarital children as a violation of the Equal Protection Clause of the Fifth Amendment.
  The Court based this holding in the purpose of the Act, which was grounded in providing support for “dependents of a wage earner who has lost his earning power.”
  The Court also recognized the dilemma faced by illegitimate kids who were left with no other statutory method of proving dependency and their right to benefits.

In contrast to the Jimenez holding that affirmed illegitimate children’s eligibility for children’s benefits, at least when their relationship to the insured parent was openly acknowledged and affirmed, Califano v. Boles refused to extend mother’s benefits to a never-married mother of an illegitimate child.
 Norman J. Boles, an illegitimate child, was entitled to child’s benefits when his biological father died since his dad had acknowledged his paternity before his death.
  Norman’s mother, Nancy Gonzalez, also applied for mother’s insurance benefits when Norman’s dad, her ex-boyfriend, died.  Her application was denied.  Reviewing this denial, the District Court read Wiesenfeld to hold that mother’s insurance benefits are primarily for the child and that the “pertinent discrimination in this case… was [at its root] discrimination against illegitimate children.”
  The Supreme Court reversed this holding.  A narrow majority of the Court concluded that the purpose of the marital requirement was to “limit the category of beneficiaries to those who actually suffer economic dislocation [i.e., who are actually dependent] upon the death of a wage earner.”
  Although this view departed dramatically from precedent by disregarding the strength of the “family support” rationale, the Court held that denying mother’s insurance benefits to a woman who never married the father of her child bore a “rational relation” to permissible Government purposes.
  

The Court’s logic in Boles is in keeping with the preference for bright line eligibility rules, such as rules based on marriage.  Had the Court awarded benefits to Nancy Gonzalez, a potentially large number of cases from unwed mothers might have reached the courts and required particularized determination.  The Court’s decision is also consistent with the fact that providing child’s benefits to Norman theoretically replaced the child support he received, or was entitled to receive, while his father was alive.  Unlike her child, as an unmarried mother, Ms. Gonzalez would not have had a legal claim to the support of her ex-boyfriend.  Perhaps this decision is justified because holding otherwise would give Ms. Gonzalez an unexpected or unjustified windfall when her ex-boyfriend died.  On the other hand, the opinion’s insistence about the program extending benefits only to truly needy parents is only partially true since even independently wealthy widowed parents are entitled to receive caregiving benefits when their insured spouse dies.  Given this example of divergence from awarding benefits only to the “truly needy” would support the caregiving rationale as the most logically consistent basis for providing these parenting benefits. 

  This glimpse into the case law surrounding illegitimacy illustrates the Court’s foresight and relatively flexible response to Social Security regulations, at least as compared to Congressional responses to nontraditional families.  As in the divorce context, the Court liberalized the rules surrounding the eligibility of illegitimate children but did not (and could not) go so far as to rewrite the rules to provide comprehensive coverage for unmarried parents or couples.  Instead, the Court retained marriage as the marker for eligibility for adults and created a relatively narrow exception for non-marital children who could demonstrate actual dependency.   

The remaining gaps in Social Security coverage for unmarried families, married families that break up, and families that deviate from the traditional model will be discussed in more detail in Section III.  Although Section III will offer some suggestions for more systemic policy changes, it is unlikely that judicial opinions will ever trail blaze in the area of Social Security reform.  Since courts must defer to other governmental branches and should respect precedent, more revolutionary and systemic change in the area of social insurance will probably have to come from elsewhere.

Part III:  Options for Addressing Social Security’s Inadequate Coverage for Certain Family Types

The foregoing sections of this paper have demonstrated that while Social Security’s initial design may have suited many families in the 1930s, the program has responded slowly to changing demographics and social trends.  This section will explain how the program’s hesitant liberalization has made the program less effective and supportive for today’s families.  Specifically, the program shortchanges families that are not the normative heterosexual marriage preferred under the current Social Security system.  As in many large, bureaucratic enterprises, inertia within the Social Security program has resulted in a system that is unresponsive to change and reflects longstanding biases against nontraditional families.  Given the preference for two-parent, single breadwinner families, families that deviate from this ideal are disadvantaged.  These include dual-earner families, families that experience divorce, as well as cohabitants and their children.  After exploring the inequities that these groups face under today’s Social Security system this section will propose policy approaches for reform.

A. Dual-Earner Couples and Divorced Families

Johnny and Gina are married with three kids.  Both of them work – Gina works at a diner earning $30,000 per year and Johnny used to work on the docks, but when his union went on strike he became a truck driver, and now earns $30,000 per year.  Their children spend their days at school or in daycare.  Gina and Johnny pay $620 a month in Social Security taxes.  Ruth and Peter live next door to Gina and Johnny.  Peter is an adjunct professor at the local university and earns $60,000 per year.  Ruth volunteers, cares for their two young children, and plans to be a homemaker, at least until their children leave home to attend college.  Ruth and Peter also pay $620 a month in Social Security taxes on Peter’s income.  At retirement, Johnny and Gina will receive less retirement income ($2027 per month) than Ruth and Peter ($2220 per month) despite the fact that they earned the same amount as their next-door neighbors and paid an equivalent amount of Social Security taxes.  In the event that either Peter or Johnny dies in old age, this inequity would also carry over to the women’s widow’s benefits.  Ruth would receive Peter’s full benefit, but Gina would go on receiving only her individual entitlement since it would be equivalent to what Johnny’s was.  While Ruth would experience a 33% deduction in her standard of living when she was widowed, Gina would lose half of her income when Johnny died.  Likewise, if either husband were to die young, Ruth and her children would receive larger survivors’ benefits than Gina and her kids.  The only potential area in which Gina and Johnny would experience an advantage over Peter and Ruth is if the couples were to get divorced or if either wife was to become disabled or pre-decease her husband.  With her own earning record, Gina would likely be better equipped to care for herself and her children than Ruth in the case of divorce.  By virtue of her participation in the workforce, Gina, but not Ruth, would also be able to provide Social Security benefits for her children and spouse if she died or became disabled.


The situation described above outlines a longstanding bias in the Social Security system in favor of single-earner couples.  Although couples like Johnny and Gina, who are both in the workforce, are on the rise, Social Security retains a preference for couples like Peter and Ruth.  So called, “working families,” with two employed spouses actually constitute the majority (53.7%) of American families.
  Merely 18.7 percent of all American families are “traditional,” in which only the husband is employed.
  In 1997, 70.7 percent of married American mothers with children under the age of 18 were in the labor force.
  The prevalence of working families is not a wholly new phenomenon.  For instance, it was thirty years ago, in 1975, when a majority of American mothers with school-age children first held jobs outside of the home.
  Although familial norms have certainly changed since Social Security’s inception, the program still operates in favor of an increasingly uncommon traditional family form.  The ways in which Social Security family benefits prefer single-earner couples are pervasive and varied.


Under the Social Security retirement benefits plan, the spouse of an insured worker can claim benefits on their own individual account (built from their employment) or on their spouse’s account.
  Although any spouse is eligible for a spousal benefit
, working spouses receive their own benefit or a spousal benefit based on 50% their spouse’s earnings, whichever is greater.
  Spouses who do not work or who contribute less than 20% to the household income are “dually entitled” to receive benefits as a spouse or an individual.  However, such spouses will always receive a larger benefit by taking the spousal benefit over their own benefit.
  People like Gina, who earned the same amount as their spouse, will receive no spousal benefit at all.
  This rule “enables a one-earner couple to receive greater Social Security benefits than a two-earner couple who has the same total earnings and who pays the same amount of payroll taxes.”
  This system rewards married couples with very little in terms of Social Security benefits for a second worker’s taxable earnings.
  


At death, as at retirement, surviving spouses in single-earner families fare better than widows or widowers in “working families.”  When one spouse dies, the surviving spouse at retirement age is entitled to receive the greater of (1) their own individual benefit or (2) the full amount of their deceased spouse’s Social Security benefit.
  Because of this rule, a surviving spouse of a one-earner couple will always receive a larger survivor’s benefit than a surviving spouse in a dual-earner couple even if they earned the exact same amount.
  This redistributive effect means that dual-earners are taxed above and beyond single-earner families and it is the single-earner families who reap the greater survivors’ and retirement benefits.  In other words, when it comes to Social Security benefits, for dual-earner couples, you don’t always pay for what you get.


Despite this account of unfairness, dual-earner families do experience some advantages over traditional families.  Sadly, these boons come only with unfortunate events like divorce, death, or disability.  First, the effect of divorce can be especially grave for spouses who do not work.  Divorced spouses (primarily women) who “stayed at home” may face greater barriers than working wives to earning sufficient income to support themselves and build an individual Social Security account.  Additionally, since entitlement as a divorced spouse is contingent on a 10 year marriage, a large number of divorced spouses will not recover any dependents’ or survivors’ benefits at all.  This 10 year minimum is especially problematic in light of the fact that “median duration of marriages ending in divorce [was] 7.2 years” in 1997.
  With that fact in mind, working spouses are probably better off than non-working spouses since they can always count their working years to their eventual Social Security benefit.  Likewise, a working spouse is constantly building earnings credits that can benefit his or her family in the event of death or disability.


Lest we conclude this discussion of inequality between single and dual earner families too soon, it is important to recognize how the variables of gender and race further complicate the picture.  First, since men tend to earn more than women, men are more likely to be primary earners.  Women thereby constitute the vast majority of recipients of spousal benefits.
  With time, if the gendered wage disparity diminishes, this trend may wane but in 1996, 99% of retired individuals receiving spousal benefits were women.
  Secondly, the fact that men are usually the primary earners in a “working family,” by virtue of earnings disparities that favor men over women, also means that women’s wages are usually discounted or do very little to increase a woman’s individual retirement benefits.
  Although cases like Goldfarb insured bare gender equity so that women received the same right to building survivors’ insurance coverage for their dependents as men, judicial intervention did not change the underlying and unequal framework of gender and labor.  Finally, the fact that women are usually more adversely affected by divorce than men also contributes to inequity under the system.


Inequalities between working and traditional families are also exacerbated along racial lines.  Across all income levels, black couples are more likely to be dual-earners than white couples.  Married black couples are also more likely to contribute roughly equal amounts to the household income than white couples.
  Since roughly equal wage-earning households receive (according to their input) the least amount in survivors’ benefits, black families tend to receive proportionally less from their Social Security contributions than white families.
  In addition to the different experience within marriage between black and white couples, blacks are less likely to be married in the first place than whites.
  Without the formal sanction of marriage, a partner is not eligible for dependents’ or survivors’ benefits.  Although with proof of paternity a child of an unmarried couple may qualify for child’s benefits in the event of disability, death, or retirement, a long-term partner categorically cannot qualify for benefits without a connection through marriage.  Therefore, lower rates of marriage in the black community probably also contribute to less Social Security coverage.


On the other hand, Social Security does include certain features that benefit people of color.  For instance, Social Security benefits comprise more of the income for elderly people of color than for elderly White recipients.
  Also, Social Security’s “progressive” benefit formula gives lower-wage workers a larger percentage of their pre-retirement earnings than workers with higher incomes.  This formula benefits people of color, especially women of color, since they tend to earn less than the majority of the country.
  This is not a result of extra generosity, but a reflection of relative poverty.  Additionally, the existence of disability and survivors’ benefits may especially assist families of low-wage workers who are employed in physically arduous jobs.
  Since African-American men have shorter life expectancies than the rest of the male population, survivors’ benefits are more crucial for their spouses, who are primarily African-American women.
  Although all of these facts describe why Social Security may be especially important to people of color, the facts are not a panacea.  Since Social Security benefits are often not large enough to raise a recipient out of poverty and because low-wage workers are less likely to have independent retirement savings or access to private pensions, the system still leaves plenty of insured individuals in poverty.

B. Cohabitants:  Problems for Partners and Children

Anne and Mariko have been in a relationship for years.  Both women are raising Jamie, Mariko’s daughter from a prior, unmarried relationship.  Anne works as a chef and Mariko is an accountant.  Although these women support each other and their daughter and both pay Social Security taxes on their earnings, their Social Security contributions will not benefit their partner in the event of their death or disability.  In addition to the unavailability of spousal benefits for either Mariko or Anne, Jamie will not qualify as Anne’s dependent for survivors’ benefits.  Simply because of the fact that their relationship is not sanctioned by marriage, Anne, Mariko, and Jamie are ineligible for many family Social Security benefits.


Since the 1930s, marriage, while still extremely prevalent, has become increasingly uncommon in the United States.  More couples are choosing to live together outside of marriage and increasing numbers of same-sex couples live together without the benefit of state-sanctioned marriage.  Statistics about cohabitation are difficult to pin down since data has only recently begun to be collected.  For instance, same-sex couples were counted for the first time in the 2000 census.  In that census, more than 3 million gays and lesbians identified themselves as members of same-sex couples.
  Same-sex couples were identified in 99.3% of all U.S. counties in the 2000 census.
  Like same-sex households, the number of unmarried partner households has also risen significantly in recent years and rose by 72% in the 1990s.
  While for some unmarried partners, cohabitation is a steppingstone to marriage, more and more couples are choosing to live together outside of marriage permanently.  Although more couples are choosing to live as long-term cohabitants, such relationships in the United States usually break up or end in marriage within five years.  For this reason, the exclusion of unmarried partners is primarily a problem for same-sex couples.

Both couples who choose to build their lives together outside of marriage and  same-sex couples who are not legally permitted to marry lose Social Security benefits that are extended to their married peers.  Although decisions not to marry carry perilous Social Security consequences for younger couples, senior citizens may choose to cohabitate in order to retain Social Security or other retirement benefits.
  For example, if a widowed woman were eligible to receive survivors’ benefits on her late husband’s account, she may choose not to marry her older partner so they can both retain higher Social Security benefits.  Regardless of the reasons for cohabitation, many unmarried couples and their children receive less in Social Security family benefits than similarly situated married couples.  Federal policies and laws that favor marriage and define it to exclude same-sex unions have stunted and curtailed policy development that would provide cohabitants with full Social Security coverage.  

i. Policy Proposals for Social Security Reform to Better Assist All Families

Although recognition by analysts and commentators that Social Security prefers married, single-earner couples is common, proposals addressing unfairness to unmarried couples and nonmarital families are not.  The limited attention to the plight of unmarried families in the Social Security context probably stems from the current legal and political barriers to their equal recognition and their relatively recent attraction of attention and concern.  Scholars have devised a variety of proposals to create more equality between single-earner and dual-earner couples.  Yet for a number of reasons, including resistance in the political process and judicial deference to legislative decision-making, suggestions to fully overhaul the family benefits system have not been popular.  This section will briefly describe the barriers to reform and will assess prominent recommendations for change to bring about more equity for all families.  In the end, I will posit two ways to reform Social Security, which might achieve more equal outcomes for the nonmarital families that currently lose out in the Social Security family benefits system and receive little attention from other proposals for change.

1.  Suggestions for Social Security Reform and Obstacles to Implementation

One type of proposal, the “family-focused” proposal, has concentrated on creating more equality for all married couples.  While still operating with marriages in mind, these plans have also aimed to address the problems that families face at divorce.  A second type of proposal for reform has focused instead on the fiscal soundness of the program.  Both of these proposals have social implications but the proposals for privatization seem more removed from family policy.  Nonetheless, even these fiscally-oriented suggestions would have a significant impact on families and the normative meaning of “the family.”  In fact, privatization proposals have the potential to essentially disregard marriage as a required eligibility factor for family benefits.  As such, privatization, in contrast to “family-focused” proposals for reform, might include cohabitants and same-sex couples in its vision of a revamped Social Security system. 



a.   “Earnings Sharing” – A Family-Focused Proposal

One proposed method for Social Security reform that has received much scholarly attention is “earnings sharing.”  Earnings sharing is “family-focused” in my terminology because it aims to equalize treatment of all families formed by marriage.  Earnings sharing would “eliminate the current Social Security system’s spouse and surviving spouse benefits.  In place of today’s system, each spouse in a married couple would be credited with one-half of the couple’s combined earnings during marriage.”
  Effectively, the present system of basing benefits on an earner’s average monthly income would be replaced with a basic community property model for dividing Social Security benefits.  Earnings sharing would probably improve the situation of working (dual-earner) families as compared to traditional (single-earner) families and would ameliorate the consequences of divorce for stay-at-home spouses and secondary earners.  

Recall, for example, Johnny and Gina (the dual-earner family) and Ruth and Peter (the single-earner family).  By crediting each partner in these couples with half of their total wages, each spouse in these sample families would be credited with $30,000 worth of earnings for every year the couples earned $60,000.
  This would wipe away the extra benefit for single-earner couples and the system would finally adopt an essentially neutral stance “with respect to the way married couples decide to share breadwinning and homemaking activities.”
  In addition to this newfound equivalence in tax contribution and benefits received, earnings sharing would make benefits fully portable in the event of divorce.  No matter the length of marriage or subsequent marital decisions, each spouse in a divorced couple would be entitled to their half of the community’s Social Security contributions made during their former marriage.
  By giving marital partners an automatic half-share of the community’s Social Security earnings, earnings sharing would eliminate the need for the 10-year marriage rule for divorced spouses.  This might particularly benefit victims of domestic violence who would share in the community’s benefits even if a marriage broke up before the 10-year mark.
  In spite of these advantages for divorced spouses, under earnings sharing, protection for widows who receive survivors’ benefits could decrease.
 For instance, whereas a surviving spouse at retirement age under the current system receives 100% of the insured spouse’s benefit or 100% of her own benefit, a surviving spouse’s benefit could fall to one-half of the couple’s total pre-death benefit under earnings sharing.  This significant income drop could make widow’s financial circumstances considerably less secure.  Additionally, it seems possible that benefits for divorced spouses who were unable to re-enter the workforce and build their own Social Security account might also decline since under earnings sharing they would not reap the benefit of their spouses’ post-divorce earnings.  Instead, a divorced spouse would only be able to claim their half of what the community earned during the duration of the marriage. 

Earnings sharing would effect positive changes toward equity and adequacy for all married couples.  Nevertheless, there are significant disadvantages to the earnings sharing system and major impediments stand in the way of its adoption. While a shift to earnings sharing would implicitly value the household work of a spouse who stayed home, earnings sharing would not value all household work equally.  For instance, regardless of how household work was actually divided between a couple, couples with nearly equal incomes would get essentially no “credit” for housework.
  Housework done by partners in a household like Gina and Johnny, where the couples earn the same salaries, would be invisible for purposes of Social Security benefits.  On the other hand, the stay-at-home wife of an executive earning $100,000 per year would have her housework valued at a salary of $50,000.
  More importantly, earnings sharing would retain the bias in favor of married couples.  Under earnings sharing, single people would have the same rate of return on their Social Security taxes as married couples who earned the same amount.  Because single people do not benefit from the same economies of scale as couples, this system would still leave singles at a disadvantage as compared with married individuals.
  Finally, a shift to earnings sharing would improve the Social Security income of dual-earner families but would reduce the Social Security benefits to single-earner families.  This appears to be the most salient objection to the plan and would probably be the most significant quarter from which objection to earnings sharing would be raised.  Instead of pointing out that earnings sharing does not go far enough, single-earner families would be able to point to losses actually incurred because of earnings sharing.  Since traditional families would lose under an earnings-sharing regime, implementation of earnings sharing might face political opposition from traditional families and those who favor them.

In addition to these disadvantages, earnings sharing adopts a very particular “partnership” theory of marriage, which would conflict with established family law in certain states.  Since earnings sharing would divide benefits equally in the case of divorce, adopting an earnings-sharing approach would result in a type of divorce reform.
  Federal preemption doctrine may also prevent states from dividing Social Security benefits in state divorce proceedings.
  Finally, since earnings sharing would mandate a sort of community property for “federally-created marital property,” the imposition of federal law in state family law cases might be met with resistance from state judges and politicians and might violate principles of federalism.
  In light of these problems inherent in the earnings sharing model, Professor Goodwin Liu and other scholars have suggested adopting a more radical approach that would value “non-wage work on its own terms.”
  Notable proposals, like Nancy Staudt’s, would tax housework so homemakers can build Social Security accounts.
  Housework could ostensibly be valued on an economic model of replacement wages (i.e., what it would cost to purchase the services of a homemaker on the market).  Unfortunately, these proposals seem fraught with so many administrative complexities as to be impossible to implement.  Given these concerns, earnings sharing is not likely to be enacted anytime soon.
 

In contrast to these ideas, which would completely override today’s system of Social Security family benefits, other family-focused suggestions for reform would simply alter the percentage of a spousal benefit.  For example, Robert Ball, Commissioner of Social Security from 1962-73, suggested alleviating the bias against single persons and working couples by reducing the spousal benefit of a nonworking spouse from 50% to one-third of the worker’s primary benefit.
  Although spousal benefits would have dropped, benefits for a single worker would have increased by 14 percent.
  That change in both directions would neutralize the effect of the percentage alteration and leave married couples in the same situation.  While this proposal would have equalized the situation of working couples vis-à-vis traditional couples without making any couples suffer loss, the cost of the proposed change probably hindered the proposal’s adoption.

Instead of applying percentage reductions and increases to spousal and individual benefits, another approach for reform would be to create parity between identically situated single and dual earner couples.  Taking Gina and Johnny and Ruth and Peter as examples, this approach would create the fiction that Gina and Johnny were in a single earner family.  Under the current system, at retirement Ruth and Peter will receive Peter’s full benefit (for ease of calculation, let’s say $700) plus half of that benefit ($350) for Ruth as a spousal share for a total of $1050 per month.  Because of their lower wages, we’ll assume Gina and Johnny would each receive $450 for a total of $900 per month.  If Gina and Johnny’ earnings were considered together, as though one worker had earned $60,000 per year, they would receive the same amount as Ruth and Peter instead of $150 less per month.
  While this proposal would be easy to implement without applying a percentage across the board, it would also increase the cost of the program.  Moreover, it would not address the fact that single earners would still receive proportionately less in benefits for their Social Security tax contributions.

b. Proposals for Privatization and their Unarticulated Vision of “The Family”

In 2002, President George W. Bush proposed the partial privatization of the Social Security system.  If adopted, in a privatized system individual workers would contribute part of their Social Security taxes into individual accounts.
  Although an individual might be able to purchase insurance on their account for a spouse or child, privatizing the system would abolish the current system of spousal benefits.  By eliminating benefits for married partners, privatization could give individuals more freedom to choose how to allocate their benefits.  In other words, in place of federally mandated decisions about which family members qualify for dependents’ and survivors’ benefits, individual workers might get to name their dependents.  This would open the door for same-sex couples and cohabitants to choose how best to recognize and accommodate their families.  Affording workers this type of autonomy would also end the current preference for single-earner, traditional families.

Although this is not its intent, privatization would make a very significant impact on spousal benefits.  There is currently no way for unmarried couples (like Mariko and Anne, for example) to provide spousal benefits for one another.  Same-sex couples are barred from marriage for all federal purposes and opposite-sex couples are not allowed to name a designated beneficiary (or pseudo-spouse) to receive their Social Security benefits.  The rules for children differ and are already more accommodating of unmarried relationships since children of unmarried couples can currently qualify for children’s insurance benefits if they can prove that they qualify for benefits as an illegitimate child or if their non-biological parent adopts them.  While adoption is an option for unmarried couples to gain coverage for their children, the cost of adoption may be prohibitive for many families.

In any event, the potentially positive outcome that privatization would have on unmarried couples has not been championed by privatization’s proponents.  On the contrary, the effects of privatization that would undermine “the (traditional) family” seem to have escaped the attention of political conservatives who advocate privatization for fiscal reasons.
  Without delving into the financial pros and cons of privatizing the system, most people are quick to recognize the downfalls of privatization.
  In chief, privatization would do very little to assist people who cannot save adequately for retirement and who end up impoverished in their old age.  Privatization would likely have an especially detrimental effect on low-wage workers since contributions to individual accounts would be diminished by administration and annuitization costs, accounts of poorer workers would be smaller and would realize lower rates of return than the accounts of wealthier workers, and low-wage workers generally have less ability to purchase sound investment advice.
  

Despite this negative side of privatization, it does seem like the most feasible option for extending Social Security to all people regardless of marital status.
  While it might seem like a positive move for cohabitants and same-sex couples, privatization would actually knock all families down to a lower level of protection.  It is important to keep that reality in mind since privatization does seem to be a politically tantalizing option for family equality in the near future.

i. A New Inclusive Vision of Social Security Family Benefits

Proposals to impose earnings sharing or privatize the Social Security system sit at two extremes:  on the one hand, the benefits of earnings sharing are confined to families formed by marriage; on the other hand, a radical version of privatization would obliterate protection for any families.  A better, yet idealistic, solution might lie somewhere between these two poles.  How can the Social Security system achieve its stated purpose of “affording more adequate protection to the family as a unit?”
  Could the system actually start moving in the direction of recognizing more nonmarital relationships, as it has for illegitimate children?  One way to explore the possibilities for such reform is to compare Social Security with other public assistance programs.  Examining programs like welfare, food stamps, and public housing will illuminate potential avenues for creating a more inclusive program that would better support all families. 

Comparing Social Security to Other Public Programs

Broadly speaking, public programs in the United States provide two types of assistance:  cash aid and non-cash goods, such as food or housing.  While cash aid programs are generally quite stringent in their administration and guidelines for eligibility, goods programs are more flexible.  As a result, programs that distribute goods typically adopt broader conceptions of the family than programs that pay cash.

For example, the federal Food Stamps Program distributes benefits on the basis of a “household” relationship, which is defined by people who live together and purchase and prepare food together.
  In place of requiring state-sanctioned marriage or blood relationships, the Food Stamps program will provide cash earmarked only for particular types of food purchases to needy households headed by married couples, same-sex partners, cohabitants, and unwed parents alike.  This functional approach, which is also used by public housing programs, is more accepting of untraditional families than Social Security.  The Food Stamps program also has unlimited scope as an uncapped program, which might explain part of its liberal approach to disbursing benefits.  On the other hand, Food Stamps only disburses benefits to needy households.  Perhaps because the families Food Stamps supports are so poor, the legislators and policymakers who created the program begrudgingly accepted the fact that all qualified recipients truly needed the food.  Additionally, Food Stamps benefits are circumscribed in that the only thing a recipient can purchase with their Food Stamps is food.
  Since the benefits are so restricted, there may be fewer perceived problems with giving poor (read: irresponsible) people food than giving poor people cash.  In other words, policymakers can afford to be less moralistic about defining eligibility for food programs because it is easier to dole out food than cash, which is more likely to be spent in “unacceptable” ways.  
In contrast to goods programs, cash benefits (e.g., Social Security and welfare) tend to define “the family” in the most traditional ways.  To qualify for Social Security children’s benefits, a relationship between an insured parent and child must be created biologically (natural children), by marriage (stepchildren), or by an approved adoption.  For spousal benefits of any kind, the relationship to the insured spouse must be founded on marriage.  Generally, to qualify for welfare there must also be evidence of a parent-child relationship (biological or adopted).  While welfare programs ordinarily cover unmarried parents and their children, “the family” and even marriage still plays a key part in determining eligibility.  Welfare recipients are sometimes penalized for having additional children outside of marriage and may be required to participate in programs that encourage marriage.
  

Although programs that distribute cash tend to define the family in more traditional ways than goods programs, recipients of Social Security benefits or welfare may spend their benefits in whatever way they choose.  Despite the flexible nature of cash benefits, welfare and the family Social Security benefits created in 1939 have always been two wildly different systems of public assistance for single mothers.  Social Security benefits allowed qualified widowed mothers with children to rely on an often-sizeable benefit while caring for children under the age of 18 regardless of their financial condition.  Single mothers, who were divorced, deserted, or had their children outside of marriage were left to rely on the moralizing welfare system.  In stark contrast to widows on Social Security, welfare recipients had to (and still must) meet stringent eligibility standards and prove neediness.   

Since Social Security’s inception the differences between welfare and Social Security have become even clearer.  As Social Security’s vision of the family gradually became more liberal through judicial and legislative change, in recent years welfare has grown much more conservative. In 1996, welfare reform replaced Aid to Families with Dependent Children (AFDC) with state control to disburse federal Temporary Assistance to Needy Families (TANF) grants.  The move from AFDC to TANF established lifetime limits on receipt of benefits, gave states the option to impose family maximums on families receiving welfare benefits, and required that all recipients begin work or job training after two years on aid.
  Mothers on TANF are now almost universally required to work despite having young children in their care.  Women on welfare also face a five-year lifetime limit on their receipt of aid.  Even child support benefits are limited to many welfare families who often see only a $50 “pass-through” of the support a father pays.  Frequently, the rest of the child support payment goes to the government to defray the cost of the welfare grant.
  By contrast, single mothers who receive Social Security, whether widowed or divorced, can draw a parent’s benefit for as many as 16 years and benefits for their children for even longer.
  Mothers receiving Social Security are not required to work and when they do work, they face better incentives than women receiving TANF.
 

In essence, by requiring TANF recipients to work but permitting caretaking parents who collect Social Security to stay out of the workforce, welfare reform has partially inverted the welfare system.  While the expectation that “most women would participate in the labor force gradually came to apply to women on welfare,” somehow parents receiving caretaker’s Social Security benefits escaped this mandate.
  If welfare mothers were once considered lazy and irresponsible, strict new welfare-to-work requirements have ended the illusion that receiving welfare is easy or that it requires no work.  Why hasn’t the stigma attached to receiving welfare begun to dissipate in light of this fact?  Is it sympathy for a widowed spouse’s loss that insulates Social Security recipients from the moralizing critiques directed at single mothers on welfare?  Might the fiction that the deceased spouse has purchased “life insurance” by contributing to Social Security form the basis for this disparate treatment?  Perhaps the basis for this distinction is as simple as the fact that a widowed wife relied on her husband while a single mother “chose” to have a child without other support.  Even if the rationale for maintaining this dual-system is more inoffensive, welfare reform has made Social Security an even more preferable benefit in comparison to other public assistance programs.  

With these other programs in mind, it appears that Social Security, without any means test, sits at the top of a benefits hierarchy since the program generally pays the highest benefits to the people who may need the benefits the least.  While Food Stamps and public housing may be more accessible to nontraditional families than Social Security family benefits, the fact that benefits are so meager and are available only to the very low-income make Food Stamps and public housing less desirable.  Welfare (TANF) might be at the very bottom of the hierarchy.  Although TANF resembles Social Security by distributing cash benefits, the program is available only to the poorest families.  It also subjects recipients to demanding restrictions that are completely absent for Social Security recipients.  How can Social Security reach more nontraditional families (like public housing and food stamps) without losing its relatively revered status as an earned-benefit?  Is there a way for Social Security to widen its eligibility standards by broadening its definition of the family without inheriting the stigma that is currently reserved for other programs?   Out of fairness, Social Security family benefits should extend to cover all families that have a wage earner paying Social Security taxes.  Any change to Social Security should retain the feature of the program that indexes benefits according to income.  This feature makes Social Security an altogether different kind of program, insulates it from “welfare reform” type attacks, and also permits the program to provide income to middle and low-income individuals who might not qualify for welfare but still need Social Security benefits.  In a radical vein, Social Security could scrap defining “the family” along marital lines and adopt eligibility standards founded on the notion of a “household,” like Food Stamps.  A more practically feasible proposal might take a two-step approach to insuring currently uncovered children of nonmarital relationships and extending caregivers’ benefits to the “informal” (non-adoptive and non-biological) parents of these children.  Each of these options will be considered in turn.

Thinking Outside the Marriage Box:  Insuring “Households”

Converting Social Security from a family-based to a household-based program would increase the flexibility of the program and would reap significant advantages for untraditional families.  The household model, for example, would cover children of unmarried partners who had not been adopted by their non-biological parent if that parent retired or experienced death or disability.  All unmarried partners would also be able to provide their partners with retirement and survivors’ benefits.
  Other dependents in the household, say a niece or nephew, or a disabled sibling, might also qualify for benefits under the household scheme.  Since Social Security is indexed on an individual’s labor input, family benefits, even if based on a household-notion would have to retain maximum family grants.  This might help prevent formation of large “households” for economic profit.  The household model could also adopt earnings sharing so that wage earners in a household would share equally in what was earned during the household relationship and all earnings and benefits would be fully portable if a household relationship dissolved.  

While the changes that would increase coverage for family members seem positive, problems might arise in defining the administrative scope of the “household” model.  For example, the household model would have to reckon with how to draw the line between family-like relationships and more informal relationships, such as roommate living situations.  Should all members of a household automatically be deemed mutually dependent upon anyone living in the house who also earns income?  Such a rule would undoubtedly go too far since it would include people who live together but in no way depend upon the other person for income or support.  The line here could be difficult to draw.  College roommates, who may live together for only a year and earn spending money from part-time jobs might “share a household” but are in no way financially dependent on one another.  Two older single women who have lived together for a decade, own a home together, and fully support each other would present a more compelling case for inclusion in the “household” definition despite their lack of intimacy.  Perhaps marriage or domestic partnership, or caring for a child together, could create a presumption of dependency that would qualify any spouse or partner for spousal benefits and any children in the home for child’s benefits.  Unmarried partners without children could be required to prove dependency in the same way that stepchildren are required to demonstrate dependency.  This solution would still incentivize marriage and might appeal to people who want to retain preferences for marriage.  

The household model would encounter another significant problem when dealing with dissolution of marriages and more informal relationships.  As a legal contract, marriage has an easily defined start and ending.  Households, by contrast, are more informal.  Thus, defining their dissolution could prove administratively taxing.  Finally, a “household” vision of Social Security could open benefits up to polygamous households, which could also incite political opposition.  
This abbreviated discussion of transforming Social Security from a family to a household benefit has highlighted a few of the difficulties that would arise if it were enacted.  Given the scope of the problems and the potential that such a proposal would increase the cost of administering the program, the “household” proposal is unfortunately far-fetched.  However, a move in this direction would take great strides in equalizing access to Social Security for all of today’s varied family forms.

A Two-Step Strategy to Insuring Nontraditional Families

Changing Social Security for the better does not require shaking it to its foundations, however.  Relatively minor legislative changes could bringparents and children who are currently uninsured under the Social Security umbrella.  The following proposal would extend benefits to children who are raised by a non-biological, non-adoptive, and non-step- parent but who depend on their “informal” parent for support.  The proposal would also provide these informal parents with caretaking benefits if their partner (the child’s parent) were to die.  This proposal would stop short of extending spousal or survivor’s benefits to unmarried partners in hopes that same-sex marriage would one day be legalized to provide the same effect and because earning gaps between secondary and primary earners are likely to decline in future years.
The Court has consistently framed the purpose of the Social Security Act as a state-sponsored method of family protection.  When the Court has refused to extend benefits, it has typically grounded their decision in the fact that “Congress sought to limit the category of beneficiaries to those who actually suffer economic dislocation upon the death of a wage earner.”
  While the Court upholds the marriage-based aspects of Social Security legislation on rational basis review, the current system of family benefits is both over-inclusive and underinclusive.  As earlier sections of this paper have demonstrated, by often using marriage as a proxy for eligibility and dependency, the system sometimes overcompensates certain families at the expense of others and even pays out money to people who could get by without it.  Despite its unfairness, this over-inclusiveness results from the “earned” aspect of the program, which is probably responsible for Social Security’s enduring success.  As an earned benefit, Social Security insurance is insulated from the stigma that is directed at means-tested welfare programs. Even so, the program is also underinclusive because it does not cover everyone who might be dependent on an insured wage earner.  Notably, unmarried partners, some children of unmarried partners, and other potential dependents are left out of family insurance coverage.  With these uncovered individuals in mind, it is clear that Social Security is not living up to its stated goal of “protecting the family unit.”

To protect children living in families not founded on marriage, the Social Security program could adopt the stepchild eligibility test for children who hope to receive benefits from informal parents.  This initial change would require such children to prove that they were “living with” the informal parent and “dependent” upon the informal parent for support.  Such a change would create a class of “de facto stepchildren” who although never formally adopted, were nevertheless parented and supported by their informal parent (the primary beneficiary).  Including these children would be politically attractive for a couple of reasons.  Chiefly, this would probably extend to relatively few children and, as a result, would probably result in little extra cost or administrative burden.  After all, the change would merely apply a test that the Social Security Administration is already familiar with using for stepchildren.  Additionally, this change would provide income to children who would benefit from the money and who cannot be blamed for the decisions of their parents.  This “innocence” rationale might make such a proposal attractive to policymakers and legislators.

Next, a statute could be adopted to award parenting benefits to the informal or “de facto” parents who cared for their non-adopted, non-biological, and non-step child if the biological or adopted parent of the child passed away. Such a change would benefit same-sex couples who have been unable to adopt children that one partner brought in from a prior relationship.  It would also benefit blended families where non-biological parents are prevented from adopting the children of their partner or spouse.  This statute could also be used to award parenting benefits to parents of illegitimate children who qualified for child’s benefits when, for example, their biological parent died.  Such a statute would overturn Boles, might greatly improve the economic status of many single parents (primarily mothers), and could move families off of welfare.

Finally, this proposal would not extend benefits to unmarried partners.  A statutory proposal to provide same-sex couples and cohabitants with equal access is likely to meet with major opposition given the current hostility to recognizing same-sex relationships on a federal level.  Since spousal benefits will be extended to same-sex relationships if same-sex marriage is legalized, it would probably be prudent to wait for that development instead of pushing for unpopular legislative change now.   Additionally, if wage disparities between men and women shrink, fewer married women will qualify for spousal benefits in the future.  It would make sense to refrain from enacting more marital privileges even as the marriage benefit is waning for many modern couples.
  All these changes would stop short of extending benefits to affinal relatives (like siblings who receive care from adult siblings and would receive coverage under the household proposal) or friends, but would take important steps to insuring families that are currently given short shrift from the marriage-focused Social Security system.  The legislative changes would probably be upheld in Court since they would reflect Congress’ rational choice to “concentrate limited funds where the need is likely to be greatest.”
  By applying a dependency test to “de facto” stepchildren the new changes would be especially apt to award benefits only to those who needed them.  Finally, the relatively limited scope of these changes might make them appealing to legislators who want to avoid incurring greater Social Security costs.

Conclusion


In several ways, Social Security supports a type of family that is increasingly a relic.  It fails to accommodate a growing number of American families by basing family benefits solely on marital or biological connections and by rewarding traditional family structures with proportionately greater benefits than families that break up or break from the two-parent, single earner mold.  Perhaps Social Security would be better off privatizing, thus allowing individuals to choose who they will support free from government control and the presumption that only marriage will suffice for derivative benefit eligibility.  The appeal of privatization, however, is undercut by the problems it would pose for some of the most vulnerable families in our society.  

In light of these concerns, this paper has offered an ambitious suggestion for reform, which would adopt the “household” as the relevant eligibility marker for family benefits instead of marriage, adoption, or a biological connection.  This proposal would take a giant leap in terms of covering all families but is undercut by familiar concerns about administration and cost.  A more moderate proposal, to insure parents and children that currently fall into a gap in Social Security family benefits has some possibility for success because it imports elements of the program that are already in use in other areas.  Despite these prospects for reform, Social Security is a large and entrenched program and ideas for reform are often met with opposition.  After all, Social Security is a unique public program.  Unlike other forms of government aid, Social Security pays qualified workers benefits based on money they have already contributed.  The final proposal forwarded in this paper would offer family benefits on an equal basis to people who currently pay Social Security taxes and whose families should receive their fair reward.  Unfortunately, any step towards including more workers and dependents is especially likely to get shut down given concerns not just about maintaining traditional values but because of ongoing worries about the financial soundness of the program itself.  To make this proposal more viable, additional research defining the costs that would be incurred from such a change and the benefits that would adhere to formerly uninsured families will be necessary.
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