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Introduction

STEPHEN D. SUGARMAN

Divorce is an especially critical issue today, Divorce rates
have climbed so rapidly that haif of all marnages and the children of them
will be rouched directly. This means more families being supported by sin-
gle parents, more child custody arrangements to be worked out, rmore re-
marriages and stepparent interests to be concerned about, more children
who spend 2 portion of their youth fiving apart from their biologic parents,
and so on. For aff too many Americans, primarily women and children, di-
vorce means being plunged into poverty.

This is a book about divorce law and policy written by legal scholars,
Several chapters describe and appraise two decades of change in various as-
pects of domestic refations law. Several others feature divorce Jaw’s impact,
both reporting for the first time the results of large-scale empirical studies
and reassessing the past work of others. Some of the chapters are centrally
about furure reform-—whatr divorce law should become or is likely to
become.

Broadly speaking, the book has two themes: what has happened so far
sisee the no-fault divorce revolution began in the 1960s, and how furure
reforms should be shaped. In general, the fisst four chapters arc about the
last twenty years, and the last three are about the next twenty, Chapter |
tells the history of divorce reform from the 1960s to the present, including
very recent legislative responses to several of no-fault’s critics, Chapters 2
and 3 introduce new findings on child custody arrangements and the eco-
nomic outcomes of divorce. Chapter 4 sets the barely begun legal recogni-
tion of stepparents in the context of our equivocal feelings about the roles
stepparents should and do play. Chapters 5 and 6 explore the financial obli-
gations that former spouses ought to have roward each other and that non-
custodial parents ought to have toward their children. Chapter 7 completes
the volume by providing feminist perspectives on several of the topics ex-
plored carlier.

Although many who write about divorce appear to have a certain type of
couple in mind, it is imporrant to emphasize at the cutset the diversity
among divorcing couples, Although 3 majority of divorces involve minor
children, two in five do not. Even though many long-marnied couples di-
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vorce, a majority of marriages that end do so before the couple’ fifth wed-
ding anniversary. Although most divorced spouses will remarry in fewer
than five years, a significant minority will never remarry. And, of course,
divorce occurs in all social classes and cthnic groups. These facts mean thar
there is no stereotypical couple (if there ever was) around which one <an
structure marriage, divorce, and rermarriage policy. The law must serve this
diversity of familics with different needs.

Just as divorcing couples vary, so does no-fault divorce law, As Herma
Hill Kay explains in chapter 1, aithough the broad concept of divorce with-
out fault has now been accepted throughout America, the national norm
does not reflect the pioneering California regime, where unifatera! divorce
is available without delay. Many states require 2 considerable waiting period
if only one party proposes a no-fault divorce, and in a few states including
New York, no-fault divorce is available only by mutual consent,

Some lament the shift to no-fault divorce. They find it worrisome that
in such a short time society so fully abandoned a regime under which, for-
mally at least, the state carefully regulated when divorce would be permit-
ted. Moreover, most states have skipped over, as it were, the idea of divorce
by mutual consent to embrace unilateral divorce. Watching no-fault in op-
eration, these critics bristle when they see that spouses can end their mar-
riage without taking into account the interests of the children and that a
guiity spousc can so readily sever marital ties from an objecting and inno-
cent one.

Whatever sympathy therc may be for this viewpoint, talk of reregularing
divorce 1s virtually absent from the current discourse about reform, One
reason is that in these times of moral uncertainty, where traditional re-
higious values no longer dominate public policy concerning the family,
there can be no easy agreement on which divorces we should to try to curb.
Indeced, there is considerable sentiment for the proposition that only the
spouses themselves can know the answer. Another reason society is likely to
continue to delegate the decision to terminate a marriage to the realm of
private ordering is that, as a practical matter, there is o very good policy
alternative. The fault principle worked badly in practice. Simply giving one
party a veto creates undesirable incentives and does not help when both
parents put their own interests way above their childzen’s. Nor does it seem
promising to provide the children with an ombudsman or separate advo-
cate who could block the divorce. The couple might then just live apart. Be-
sides, how is an outsider to determine the best interests of a young child
other than by imposing on the family the ombudsman’s own values? There-
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fore, the authors here assumne that for the foreseeabie future, states will nei-
ther require the moving party to demonstrate sociaily condemned behavior
by the other nor stop divorces in the name of the best interest of children.

In describing and assessing the no-fault divorce revolution, cornmen-
tators accent different contexts. In the previous paragraphs the focus has
been on the grounds for divorce. But many take the no-fault regime to in-
clude as well the rules goveming property division, spousal support, child
support, and child custody-—those key issues that must be settled between
the parties beyond the bare fact of the divorce itself. Indeed, these are the
areas in which most no-fault critics have sought change and where, follow-
ing the initial wave of no-fault enactments, most legislative action has cen-
tered. Even more broadly, discussion of no-fault comprehends not mercly
the formal law and its changes but also the judicial application and enforce-
ment of the divorce regime. Most widely, some lock at no-fault as part of
the general environment in which the new system is functioning. That en-
vironment can include, for example, the roles of men and women in the la-
bor force and in home life, the place of stepparents and biologic parents
after sccond marriages, and the public commitment to the financial weli-
being of those involved in divorce. The chapters thar follow atrack the sub-
ject with a range of wide-angle and telephoto lenses.

Some writers and many state fegislarures endorse the view that, whereas
it is right to remove fault as a ground for divorce, fauit should remain a fac-
tor in the allocation of rights and responsibilities of individual couples
concerning both their financial matters and the custody of their minor chil-
dren. One of the key actors in California’s initial adoption of no-fault, Her
ma Hill Kay, challenges that view here, arguing instead that states nation-
wide should remove fault considerations altogether from the divorce pro-
cess.

Many have charged that no-fault divorce has harmed women. It is
important to distinguish among different meanings of this claim. Some
have contended that women are worse off under no-fault than they were
under the fault system. But no-fault might be harmful to women in aniother
sense—one that is indifferent to women’s trecatment in the past. Rather,
women may fare badly as compared with some other standard—for exam-
pie, as compared with how men fare or as compared with how women
shoudd be treated. Still another perspective is that though women have ai-
ways been shortchanged by divorce, the probiem 1s more acute now that
the divorce rate is so much higher.

The chapters that follow examine these issues in a variety of ways. They
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present contrasting interpretations of how no-fault has functioned so far
and several images of how it ought ro function in the future. In addition to
examining the consequences of no-fault, including its perhaps unintended
consequences, this book addresses matters that the original no-fault re-
formers did not consider.

Has no-fault divorce undermined the ability of women to obtain phys-
ical custody of their children? Robert Mnookin's new findings on child cus-
tody desires, requests, and outcomes in California, reported and discussed
in chapter 2, suggest that in most cases it has not. Nor does he find 2 large
incidence of strategic bargaining whereby a divorcing spouse asks for more
custody than he of she actually wants in order to obrain some other advan-
tage in the settlement.

Have divorcing women suffered financially because they have lost bar-
gaining power as a result of the shift in the grounds of divorce from fault to
no-fault? Combining the results of her new New York study, reported in
chapter 3, with the findings of carlier studies, Marsha Garrison concludes
that, overall, they have not.

Do divorced women obtain significantly less property and spousal sup-
port under the no-fault regime than before? Reassessing the data presented
in the most prominent study in the ficld, Lenore Weitzman’s The Divorce
Revolution, 1 argue in chaprer 5 that they do not.

Yet all the aurhors here who address the issue agree that a large propor-
tion of divorced women, especially those with young children, face very se-
rious financial problems and a reduced standard of living. Hence, re-
gardless of the role that the adoption of no-fault may have played, this
plight ought to be a matter of high priority for fiuture reform. What shouid
be done?

A large proportion of women now deals with this predicament by re-
marrying fairly soon after divorce, although many do not. Some may be
effectively pushed into a new marriage they might otherwise not wish to
make. Other women seek to increase their camings in the paid labor force.
This may be difficult, given inadequate child-care facilities. In any event,
many simply do not have this option. They are already working up to their
earning capacity and have no reaj prospects of making more money, either
because of discrimination in the marketplace or because of the limited skills
they possess, having previously devoted themselves to homemaking. Some
newly divorced mothers are forced actually to reduce their camings once
they become single parents because their former husbands are no longer
available to shoulder some of the child-rearing and home-care duties.

Introduction g

Should sociery make divorced fathers pay more, and if so, on what basis?
These are complicated and controversial questions about which the authors
here have differing views. A longtime advocate of effective child support
enforcement, Harry Krause, discusses in chaprer 6 America’s increased suc-
cess in this direction. But he cautions that trying to meet the financial
needs of childeen of divorce only from the wallets of their noncustodial fa-
thers may be a wrong approach, arguing that many of them cannor mect, or
in faimess cannot be expected to meet, the obligations being imposed on
them. In chapter 5, I examine a wide range of grounds on which increased
spousal support might be based, rejecting several theories that various writ-
ers have proposed and providing support for some others. Herma Hill Kay,
int chapter 1, offers a program for a “nonpunitive, nonsexist, and nonpater-
nalistic” regime of financial rights and obligations of the parties. And what
should be the role of stepfathers? Their highly ambiguous status is explored
by David Chambers in chapter 4, where the law’s tradicional rejection of
anty special rights or obligations of stepparents is described and evaluated.

Should society better support the needs of divorced spouses and their
children? Several authors here say it should. Deborah Rhode and Martha
Minow argue in chapter 7 that society ought to stop trying to treat divorce
as a private matter and accept public responsibility for its consequences.
Sinice public policics have contributed importantly to gender inequality,
reform, they argue, must extend well beyond domestic relations law. What
exactly society should do differently is more controversial. Rhode and
Minow offer a vision in which further divorce reform is but 2 part of a
broader transformation of society and the roles of men and women. Kay
concurs in this vision, but other authors here have less sweeping outlooks.

The reader will find somne tension among the authors—for example, on
subjects such as whether {and if so, how) wives who made economic sacri-
fices for their husbands should be compensated upon divorce, and whether
{and if so, how) new family connections made by former spouses should in-
fluence their ongoing postdivorce financial obligations to each other.

All agree, however, that divorce reform is now at an important
crossroads. This volume seeks to cast light on the various paths that furare
reform might foliow.




Dividing Financial

Interests on Divorce

STEPHEN D. SUGARMAN

This chapter addresses the financial impace of no-fault di-
vorce, especially its alleged harmful impact on women.! We can assess no-
.fault’s impact from quite different perspectives. One encompasses contrast-
ing what has happened under the new regime with what it promised. It turns
out that not rmaich can be made of this comparison, however, because divorce
reformers did not seem to have given the question a great deal of thought.
Certainly, no representations were made that, as a result of no-faule, women
would fare better financially than in the past or that they could look forward
to a standard of living after divorce equal to that of their former husbands.?
Rather, no-fauit divorce primarily sought to rid domestic relations faw of the
bad features of the old system—bitter recriminations, private detectives, co-
operative lying about adultery, the stigma of being divorced, and so on.

At the same time, no-fauit advocates surely did not sntend to make wom-
en financially worse off.? But, according to several observers, the new sys-
tem, unintentionally, has had this result. On this view, no-fault divorce
might be described as vet another example of good liberal intentions gone
{at least partly) awsy.

This seerns to me to be the main (although by no means the only) theme
of Lenore Weitzman’s enormously inflaential book The Divorce Revolution,
which compares outcomes under the new regime with outcomes under the
old. The first part of this chapter explores that sense of “impact.” Yet my
conclusion is the opposite of Weitzmans. Reexamining her data, 1 argue
that there is little reason to think that women as a class are importantly
worse off financially under California’s unilateral, no-fault divorce system
than they were under the pre-1970 faulr regime (or would be were the fault
regime still in place). This does not, 1 should emphasize, speak to whether
women fare well, or as well as they ought, under no-fault, but only to their
comparative position {generally poor) under both the old and the new
Systemns.

The remainder of this chapter explores “impact” by comparing the cur-
rent regime with what the ries for dividing financial interests between
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husbands and wives on divorce should be.* The second part examines sever-
al approaches that are favored by others but that ] consider to be unproduc-
tive. First, I explain my objections to partially reintroducing the fault prin- )
ciple—cither by employing it around the fringes of divorce law for cases of
extreme misbehavior or by trying to base no-fault diverce rules on pre-
samptions of fault. Next, I scrutinize and reject the contention that con-
vincing solutions for divorce law may be found in analogies to traditional
contract law or partnership faw.

The third part examines behavioral incentives. This material is designed
to canvas in a systematic way how divoree law might influence conduct at
various points in the coupie’s relationship-—premarital, during marriage,
on divorce, and postdivorce. The significance of these behavior-shaping
forces to divorce policy is importantly empirical—how much do they really
matter? There are fow firm datz on this question, however, and [ have my
doubts about their magnitude.

Int the final part I explore 2 variety of fairness claims upon which no-fault
rules might be based. I criticize as unconvincing the assertion that the fi-
nancial goal on divorce ought to be to equalize the (long-run) standlard of
Jiving of the former spouses. In the process I argue thar Weitzman’s claim
that under no-fault divorce women fare drastically worse financially than
do men is exaggerated.

I also criticize theories for allocating financial interests on divorce that
are rooted in detrimental sacrifices that one spouse is said o have made to
the advantage of the other. I offer instead three separate fairness-based ar
guments that T think have considerable persuasive power in determining
what is just for divorcing couples. One is rooted in the principle of necessi-
ty, a second rests on the right to fair notice, and the third T call merger over
time.

The chapter ends by sounding a theme of Deborah Rhode and Martha
Minow’s chapter: ought there not be some collective responsibiiity for the
financial well-being of spouses after divorce?

Fault and No-fault Qutcomes Compared

Are women impertantly worse off under the no-fault regime than they were
under the fault regime? I do not believe that Weitzman’s Calfornia data,
comparing results before and after the adoption of no-favls in 1970, dem-
onstrate that they are—despite her interpretation to the contrary. Rather,

.
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Table 5.1. Percent of Divorcing California Husbands and Wives Who
Obtain a Family Home (or Its Equity), by Year

1968 1977
No house 1o divide 60 54
Majority to wife 245 21
Majority to husband 6.5 9
Equal division _a 16

0% 100%

my reading of her data is that however poor the financial position of just-
divorced women may look under no-faul, this basically reflects a long-
standing pattern. My conclusion certainly does not imply that the no-fault
systemn is necessarily fair to women but rather that, on the whole, it is not
importantly more unfair to them than was the fault system.®

It is conventional to say that there are two categories of financiai in-
terests to be allocated on divorce—property and future cartings-——with
separate principles and mechanisms governing their division. Since this is
what the law formally does and is how Weitzman attacked the probiem, §
will adhere to this convention.s

With respect to property, T believe Weitzman’ data primarily show that
more than half of divorcing couples do not have a significant amount of
{conventional) property to divide up.” Therefore, for those couples the
wife cannot be importantly worse off on this dimension under no-fault as
compared with the old system. Neither now nor then has there been any-
thing significant to award to her.

Other divorcing couples, however, have one and ordinarily oply one
important plece of property to divide, and that is the couple’s home. So the
question I asked of Weitzman’s data is, do women get the family home sig-
nificantly less often under the no-fault system? As T read table 5.1, which |
have constructed from information reported in Weitzman's book, the dif-
ferences are very small; for example, women obtain a mAYOrity interest in
the family home less often about three and a half times out of 2 hundred.
Put differencly, Weitzman’s data suggest that for every one hundred divore.
ing couples, fewer than a handful of homes g0 to men post-no-faitit where
they went to women pre-no-fault. More houses were equally divided in
1877; but more couples owned houses then
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Table 5.2, Percent of Divorced California Wives

Awarded Spousal Support, by Year
1968 1972 1977
No spousal support 81 3? 83
Some awarded 19 i3 17

Table 5.3. Percent of Divorced California Wives with Different
Lengths of Marriage Awarded Alimony, by Year

1968 1972 1977
Under 5 years 13 5 4
Over 10 years 31 30 38

When I look at the data on spousal support from future eamings, 1 sce
the same general picture. The story was supposed to‘bc that before no-fauh
women were regudarly awarded alimony and for life, whereas now they
often obtain no spousal support, or lower amounts, and then only for short
periods, But Weitzman's data show (a point she properly n‘fakcs a great deal
of ) thar fewer than 20 percent of divorced Caiiflorma women were
awarded alimony in 1968.% In bricf, it is a myth that alimony was routinely
imposed under the fault system. , .

How does the no-fault system compare? As table 5.2, again constructed
from Weitzman’s book,?? shows, berween 94 and 98 percent of women
were treated the same under both systems in terms of whether or not thz::y
were awarded spousal support. Pur the other way, between two and six
women it a hundred do not get alimony who previously did. I do not deny
that this is a change, but it hardly seems an important fhangc‘

In gable 5.3 spousal support award data are presented in terms of thf: due
ration of marriage.** It reveals that women with short-duration marriages
{under five years) fared somewhat better under the fault system, buf: thar
those with longer marriages {over ten years) are probably doing s}1ghtly
betrer under the no-fault system. This resudt is hardly consistent with the
stories often told about no-fault in which the longer-term marri;d woman
is scen as having been most victimized by the change. Once again, this by

-
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Ezmnzc?ns argues that long-term married wommnen are treated well by di-
rcgimc:w, it addresses only their relative wreatment under the two
Do wormen who receive spousal support receive less {in constant dollars)
thafz those who received awards under the old system? Not as | read
Weitzman’s data. Those with awards in the 1968 sample received an aver-
age of a:bout $300 a month (in 1984 dollars).?? By contrast, those with
awar‘ds in the 1977 sample received a mean of about $575 a r;:onth and a
mcdz.an of about $367 (in 1984 dollars).1? To be sure, since the 1977 sam-
ple incladed proportionately more longer-married women receivin
s?ousai support awards, as compared with the 1968 sample, one might prf
dict somewhat higher average awards, bur given the data Weitzman re-
ported, I do not think  can adjust for that. Therefore, af feast ] can say that
the change to the no-fault regime does not scem ro have been accompanied
by lower sums being awarded to those women who receive awards. Nor
does Weitzman claim this has happened. )
What abour the duration of the awards? Remembering that 81 percent
of women before and 83 to 87 percent of women after received no award
nonetheless, did those who received awards in the past at least have lon e;
awards.? ﬁere there does indeed, at least ar frst blush, scem to be an 'zmp%)r»
tant distinction between the two regimes. Whercas 62 percent of the
awards were said to be permanent before, ondy 32 percent were after. 14
But this does not telf the whole story. First, many women remarry fhi;'i ;
soon after their divorce {within five years} and typically under the old rulc}s
their “permanent” awards then ended. As a result, for those women a long-
er guarantee turned out not 0 be important in terms of the money rhe
received. ’
‘ Sf:cond, alas, Jarge numbers of men have always defaulted on their con-
tinuing spousal support obligations, and increasingly so as the date of di-
vorce ljcccdcs in time. Therefore, once again the value of a permanent
award is often less than the legal formality suggests, None of this is to im-
ply' that it is cither fair or unfair for support awards to be of permanent du-
mt:on..But these factors make me quite skeptical about whether that extra
one third of women with permanent awards in 1968 {constituting about
six in a hundred women divorced that year) actually found the durational
feature of their award a significant advantage in practice.
In surn, { am simply unconvinced that Weitzman'’s data from actual court
records show that California women as a group fare importantly worse un-
der no-fauit as compared with how they fared under the fault system. 15 Yer,
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when one reads her book one is led to the opposite conclusion. Why is
this?1¢

For her, the point is to focus on those cases where there i some propeety
to divide and where some alimony or spousal support is awarded, and to
demonstrate for such cases a statistically significant change in result. I, in
contrast, am looking at all divorced women and am considering the magni-
rude of any shifts that have occarred in that context. Thus, where
Weitzman finds lots of change and an alarming wend, I see that overall
things are pretty much the same as ajways.

Which is the more helpful view of the data? Weitzman has performed a
very valuable function. Not only has she collected and analyzed extremely
interesting information, but by doing so she has played 2 key role in mak-
ing further divorce reform an important policy issue. But the problem i
have with her emphasts upon a comparison of the old and new systems is
that it suggests a solution I am confident she would reject.

That is, suppose the law were changed so that the patterns of property
and spousal support awards under no-fault were altered, and women were
no longer, in Weitzman's terms, worse Off under no-fault than before,
Would that “solve” the problem? To the contrary, surely most policy ana-
tysts concerned about the situation of women after divorce, including
Weitzman, would be wholly unsatisfied with such a result. Or suppose that
Weitzman had found that women were better off under no-fault to the same
extent that she found them worse off, Would no-faule then be seen as a big
success story? I somehow doubt it. Instead, I imagine, Weitzman would
have written a different book, but still emphasizing the financially weak
postdivorce position of women—something like “the far-from-finished di-
vorce revolution.”

Tronically, even though I strongly believe that getting women back to
where they were financially under the fault regime is very much the wrong
goal of divorce law, it is perhaps oddly good for the political future of
women’s interests that Weitzman found the changes she did. Otherwise, 1t
might have put the discussion of further divorce reform on the back burner,
or at least cast it in a less appealing hight.

Nevertheless, for those who are concerned about the plight of women
under no-fault divorce, Weitzman’s research convinces me that what is re-
quired as a persuasive theory, or at least a well-argued program, for allocat-
ing financial interests on divorce that is not at all anchored in a comparison
with how women fared under the fault systern.1” That will be the focus of
the remainder of the chapter.
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Some False Strarts
A Residual Role for Faulr?

A"iy fixmion will assume that we will not £0 back 1o a system of condi-
tioning divorce upon fault-finding in individual cases. Nonetheless, T will
air here some ideas about potential residual roles for fault in 2 n::»fauk
scheme,

vE.vm i t}‘lc decision to grant a divorce is not based on fault, the rules per-
tamning to financial rights (and the custody of children) could depend upon
marital conduct, as remains the case in some states and in other counsries
today. Plainly, the rhetorical force of an attack on the California-style no-
fault system can be enhanced if set in the context of an innocent and a guifey
spouse. For example, a specific case of a faithfd, older woman who has been
cruelly abandoned by her husband for another woman may evoke in many
people the fecling that this woman should have special financial entitle.
ments even if she should not be able to block the divorce,

_ Although my purpose here is ot to try to make the case for the Califor
nza-}styie no-fault divorce regime, my assumption is simply that, overall, the
socza‘l costs of considering fauk, even when restricred to dctcrmining th:: di-
vorang couple’s financial rights and duties, are thought to outweigh the
?)cnf:f?ts—cven though that means abandoning the artempt to “dojustice” in
individual cases. That someone may not like the way no-faule divorce works
?v}‘lm the other spouse is unilaterally divorcing her or him, but likes it when
It is the other way around, hardly demonstrates that the shift to a thor
oughgoing no-fault regime was a mistake. 18

Yet the exclusion of fault considerations from the parties’ financial scttle-
ment need not be an al-ornothing matter. For example, even relatively
pure no-fault accident compensation schemes still typically recognize a re-
s@uaf role for fault in extreme cases.!¥ In workers' Sompensation, inten-
tional self-injury, on the one hand, bars worker claims, and c:spccia,liy bad
empioyer conduct, on the other, leads either to an enhanced compensation
award or the right to sue in tort on top of the workers’ compensation
award. Even in New Zealand, where accident law has essentially been oblit-
erated ‘an_d replaced with a comprehensive accident victim compensation
plan, victims still retain the right to sue, in extraordinary cases, for punitiv
damages, E )

ﬂ%nalogousiy, we could maintain a role for fault in that small proportion
of divorce cases involving especially reprehensible conduct. One way to do
that would be to apply to such situations different rules for property divi-
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sion and spousal support.2® Alternatively, perhaps, the wronged spouse
could be allowed a separate tort suit for damages that would supplement
the basic no-fault rules of domestic relations law. 2!

In cither event, however, I believe we would have considerable difficulty ™
in achieving a social consensus as to what sort of conduct in the marriage
context is to be considered equivalent o the malicious or despicable behav-
ior that generates punitive damages in torts cases today. T imagine that
simple adultery would not; on the other hand, spousal battering probably
would. Yet other situations might be quite ambiguous,

Without reasonably ciear standards, however, we run the risk of reinject-
ing fault into nearly every divorce case. Indeed, in order to ward off the risk
of a suit for legal malpractice and for whatever bargaining leverage it might
bring, divorce lawyers could be strongly tempted routinely o inchude a tort
claim {or a claim for an enhanced, fault-based, divorce award) on behalf of
every one of their clients. That would surely be an undesirable result if the
social goal was to have an essentially no-fault system that provided extra
financial compensation only to victims of extreme marital behavior thought
to occur in, say, 5 percent or fewer of the cases. One strategy for preventing
such an outcome would be to restrict extra awards to cases involving essen-
tially physical, rather than emotional, harm. But given the American rort faw
experience in other contexts, it is by no means clear that excluding alf emo-

tional harm—based claims in the divorce setting would be either a desirable
or an administratively feasible screening device. Hence, on balance, this
approach may be rather more alarming than attractive.

Irrebuttable Presumptions of Faulr?

Some peopie might ideally prefer the law to be based on faule, believing that
the propriety of the conduct of the parties during the marriage should be the
key determinant of their financial rights and obligations on divorce. At the
saine time they may conclude that it is not desirable to try to administer a
regime that requires determining in cach case who is in the wrong. Might we
instead sensibly run a no-fault system that sceks to approximete fault
through the use of irrebuttable presumptions? I doubt it.

Surely, deerning either the party who files for divorce o, alternatively, the
one who is sued to be the innocent one, and the other party the guilty one,
would be unacceptable, especially in view of the undesirable incentives such
presumptions would create. So, too, T think the public would find it wrong
1o adopt a regime premised on the assumption that men {or women) are
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usually at fault, Nor does it seem fair to view as the innocent one either the
primary carctaker of the children (where there are children), or the lower
earner, or the one who does not want to remarry immediately, or any other
non-fault category that I have been able to think of.

Even if there were considerable overlap berween fault in many specific
cases and the criterion used, the problem is that the simultaneous over
inclusiveness and underinclusiveness of any such criterion makes it highly
offensive when those irrebustably presumed against are not in fac ag faulke
ant when those who are in fact at fauit fall outside of the presumption.

Fo be sure, we effectively presume fault in other arcas of the law, such as in
tore faw when we impose strict liability on manufacturers of defective prod-
ucts. Yer, at least in that serting, the risk of liability can be planned for,
insured against, and ultimately distributed among the purchasers of the
product, any one of whom might have had the bad luck to encounter the
dangerous item. But this is simply not anaiogous to the marriage and divorce
setting. Presumed fault liabiliey here is more analogous to a rule that would
jail anyone found in possession of what turned out to be stolen goods with
no consideration given to how the defendant actually obtained them {for
example, as a bona fide purchaser or through an unsuspicious gift).

This difficulty with using presumptions of fault does not make it un-
acceprable for the law intentionally to favor, say, women or, say, primary
caretakers—so jong as that preference is based upon reasons other than the
presumed fault of the other spouse. This does highlight the need for those
“other reasons”™ to be convincing, however. Otherwise, critics may be tempt-
ed to characterize specific proposals as irrebuttably presurning, for example,
that the man or that the woman is at fauir.

Marviage as Contract?

Can marriage be thought of as a contract in which faimess is found by
applying ordinary contract principles to determine the allocation of the
husband’s and wife's financial rights and duties on divorce? I do not think
$0.22

Marriage, at least in this century, is typically said to be best undesstood
as a status, rather than as a contractual, relationship. Yet I believe that
ordinary contract law provides a much better analogy to the law governing
the marriage relationship under the faulr system than under the no-faul
regime.

By this way of thinking, marriage in the past was like a long-term con-
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tract for an indefinite period in which both parties made promises for a
tifetime together. When one breached, this was supposed to fead to the
award of damages to the other in the form of property rransfers and ali- ™
mony obligations.

Today, however, although we can still salk about marriage as a contract,
under pure no-fault divorce tike that available in California, it is more like a
contract-at-will from which cither party can unilaterally walk away. There is
no place for the concept of breach and resultant damages. The analogy,
rather, is to the way we traditionally have thought about employment rela-
tionships, where an employee could quit and an employer could discharge
for any reason. Interestingly enough, employment relationships in modern
times are increasingly subject to “wrongful discharge” limitations that give
rise to suits for damages, indeed sometimes punitive damages, against the
breaching party, But since “wrongful discharge” is clearly rooted in bad
conduct, this analogy does not fit modern marriage law so long as we are
going to stick to no-faulr principles.

The upshot is that, under no-fault, the contract law analogy provides no
guidance for the allocation of the couple’s property, and if it says anything
about spousal support, it would appear to reject it. Alrhough “no-fault, no-
responsibility” divorce law might be what society wants,?? it is not per-
suasive to reach that normative solution simply by pointing to the law of
contracts-at-will. The question is whether our society’s values concerning
marriage “contracts” are the same as those concerning contracts-at-will, and
to determine that requires looking outside of contract law to see what our
values are,

Marviage as Parinership?

Perhaps a bester legal analogy to no-fault divorce can be found in part-
nership faw. The idea is that through marriage the man and woman have
joined together (50-50?) in an economic parmership, which, like part-
nerships generally, can be dissolved by either party. On the ending of the
marriage partnership, like other partnerships, there is to be a winding up of
the partnership’s activities and a distribution of the partnership assets. In
traditional partnership law there are some special tortlike rules governing
umusual cases where one parmer is seen to take unfair advantage of the
other party by breaking up the parmnership. But since these tumn on fauic
and are thus inconsistent with my assumptions about no-fault divorce, 1
put them aside here 2%
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. Under the partnership analogy all earnings generated by the couple dur-
ing the marriage would scem to belong to the partmership, as would any
thx'ngs bought with those carnings and any carnings left unspent and saved
or invested. In tradirional financial parterships, ongoing distributions are
often made that exceed the immediate consumption needs of the partners.
These sums cease to be partnership assers, and the individual parmners can
separately invest them or spend them as they wish. In the marriage setting,
however, it is as though, as a general rule, all the extra income and asset
appreciation of the partnership is simply retained and reinvested in the
partnership. But given the nature of marriage partners, as contrasted with
ordinary financial partners, this seems right.

At the same time, just as financial partners contribute only some of their
property to the typical partnership, certain iterns of property belonging to
the husband and wife could be seen as outside the marital parmership and
not subject to division on the marriage’s termination. They might include
assets the parties bring to the marriage and do not commingle with other
n?.aritai property, and those gifts and inheritances separately received by
either party during the marriage and maintained separately.25

1f marriage under no-faultisto be seen as a convcntiona{parmcrship, no
fgrmai distinctions would be made berween long- and short-duration mar-
riages; to be sure, in Jong-duration marriages, there might be more assets to
distribute. So, too, the family home would not be treated differently from
any other asset. The implication of minor children would be ambiguous
since there is no obvious counterpart in ordinary parmerships. Does gain-
ing custody mean that you have obtained a partership asset, or merely that
you have assumed a parmership liability for which you should be
compensated?

Most important, under the parmership analogy there would be no
spousal support. That is, in the traditional partnership, even though the
partners agree to make their eamning capacity available to the parmership
during its lifetime, they ordinarily just walk away from the dissolved part-
nership with all their own human capital. This applies both to the human
capital they brought to the partnership and to any enhanced human capital
they gained during the operation of the partnership.

As with the contract law analogy, however, it does not follow that there
should be no spousal support obligation after a no-fault divorce just be-
cause there seems to be no parallel in partnership law. We could adopt this
solution to make the analogy compiete, but chat requires first making up
our minds as to what is sociaily desirable.
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Traditional financial partmers, of course, may anticipate certain probiems
of partnership breakup and, if they wish, enter into alternative arrange-
ments at the outset. For example, they might want to agree to certain buy- -
out provisions, of notice provisions, Of postpartnership client-sharing
provisions, in order both to induce each other fo form the partnership
initially and, in case of a falling out, to govern their financial relation ship
on terms different from what the default rules of partnership law provide.
They also might agree to be other than 50-50 partmers originally. Perhaps
married couples could also be encouraged to make specific agreements in
advance. But, in fact, nowadays nearly no one does so. (This practice seems
largely restricted to the very rich and those entering into second marriages
who want to protect the financial interests of children of the first marriage
as against the second spouse.)

Inn view of that, and on the grounds that marriage is a very special sort of
financial partnership, we could instead try o think about what special part-
nership terms marrying couples would likely agree to, a topic 1 will explore
more fully below. But this, of course, takes us away from using the provi-
sions of cirrent partnership law as the basis for resolving the couple’s finan-
cial rights and obligations.

Finally, we conid, of course, keeping faitly close to conventiona} termi-
nology, decide to treat the parties to a marriage partnership as permanently
joining their human capital upon entering into marriage. Alternarively, we
could decide to give the divorcing parties back their premarriage human
capital but divide between them their enhanced caming power. Or we
could clect to divide enhanced human capital only under certain circum-
stances, such as when one spouse made a specific financial sacrifice for the
other, Or we could elect to have rules for human capital sharing that are
meant in some way to replace the fault-based part of regular partnership
law that we have excluded from divorce law. But the question is, shorld we
treat human capiral in one of those ways {or in other ways)? Imagining that
we could do it, and further recognizing that our solution can then fit rea-
sonably comfortably into only moderately altered partmership law models,
hardly provides the answer.

Rehavioral Incentives

This part explores the prospects of divorce law serving a behavior
channeling function at various stages in the relationship between the cou-
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ple. The idea is that divorce rules could be selected on the ground that they
profmote socially desirable conduct and discourage socially unwanted
conduct,

One way to think about desirable incentives is in terms of what private
agreements would-be husbands and wives might make if they were actually
to face up to the contingency of a no-fault divorce and to plan for that
possibility in a rational way. The nportant assumption here is that the
parties would find it in their mutual interest to include incentive features
in such an agreement that would maximize their mutual well-being. Of
course, individual couples might have reason to prefer quite different terms
that a uniform no-fault divorce law could not accornmodare. Nevertheless
there might be widespread consensus on certain matters. Divorce law, a;
least to the extent it reflected these norms, could then be seen as a kind of
standard form marital partnership agreement governing the allocation of
financial interests on the ending of the marriage.

If this idea were pressed far, it might generate interest in providing the
derails of divorce law to couples who are about to marry, so that those who
wanted a different deal might actually negotiate variations on the standard
form (or there might be several standard forms from which the parries
could sckect). There are, however, considerations that cut the other way.
First, I believe there would be reluctance to introduce officially the reality
of frequent divorce into a celebratory occasion that prczcndsfto the con-
rary. Second, I would be concerned that at the time of martiage the par-
ties would not negotiate rationally with cach other over the divorce con-
tingency. Because entering into marriage in our sodety is thought more
gftcn 10 be the resuit of romantic love than hard-headed business bargain-
ing, there is reason to fear that many individuals would not insist upon
terms that would sufficiently protect themselves. On the other hand, some
couples might choose to incorporate into their agreements extravagant
promises intended more to symbolize their anticipated undying love than
to deal realistically with what would seem right if love faded.

Moreover, there are considerations relevant 1o a desirable divorce law
that go beyond what the couple might prefer. First, society at large may also
have legitimate interests in how the parties to a marriage and divorce be-
h:aw:. Second, were unmarried couples really to negotiate a marriage and
divorce deal as business dealings are traditionally negotiated, both specific
individual would-be spousces, and possibly men in general, would have con-
§idcrabfy more bargaining chips (and hence would be in a superior bargain-
ing position). In thinking about designing a divorce law that would stand

Dividing Financial Interests on Divorce 143

in for the solution that the parties would reach, would we reaily want to
cake into account such mismatches in bargaining power? Or would we not
instead want to think in terms of couples making arrangements from, at
least in some respects, more equal initial positions?

With these considerations in mind, I tumn now 10 ilhsstrate 2 number of
ways in which financial rules under a no-fault regime could influence the
actions of the couple, a topic that has begun to engage the attention of
economists. Before starting down the list, however, [ offer two caveats. On
the one hand, it is critical ro consider whether the financial incentives that
any proposed divorce law creates will actually affect conduct in an impor-
tant way, If not, then the instrumental usc of these rules for behavior-chan-
neling purposes loses much of its relevance. On the other hand, as T will
explain in the next section on fairness considerations, providing behavioral
incentives is unlikely to be the only purpose of divorce law cven if its con-
rours promise significantly to sway how people act.

Whether or Not to Marry

One place to begin is at the beginning, with the question of the impact of
divorce rules on marriage. One reviewer of Weitzmarn's book argued that if
her proposed pro-wife reforms were enacted, men would become refuctant
to marry and that one consequence would be that divorced womers over
age thirty-five would be far less likely to remarry than today.2® Whether
this prediction is right is another matter, but it raises an important issue.
Surely we can agree that the state should not create significant incentives
not 1O marty.

At the extreme, clearly the divorce regime could significantly deter mar-
riage—at least if it could not be altered by agreement, and if living rogether
outside of marriage did not carry the same financial consequences. Sup-
pose, for exampie, that on divorce each party completely owned the other
party’s human capital, or suppose the rule was that on divorce a woman
owned both her own and all of her former husband’s human capital. This is
not to argue that even such regimes as these would necessarily elirninate
marriages. To be sure, such rules would give women considerably strength-
ened economic power as compared with the present system; indeed, where
unilateral no-fault divorce is permitted, they could elect to walk away from
a marriage at any time and for any reason and take their husband’s carning
capacity with them. Yet women could, of course, choose not 1o exercise all
their power, and, in the end, many would not do so—if for no other reason

o
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than that to press their rights to the fill would cause many former husbands
to stop working or to flee into hiding, leaving the assertive wife with noth.
ing. With thar in mind, many men, in order to gain the advantages of
marriage, might be willing to take the risk thar, if their marriage did end in
a divorce, they would not in fact have to turn over al] of their future earn-
ings to their former spouse.

Of course, people today are not actually suggesting that on divorce
women be awarded all of their husband’s human capital, and even very pro-
wife reforms that are being proposed may not have an important impact on
entry into marriage. Still, given the growing acceptability of cohabitation
ouside of marriage, this is 2 factor to jook for—a constraing perhaps—in
designing a divorce law regime. After all, it is not only society’s interest in
marriage that is at stake; it hardly helps women to be handed such future
economic clout as to prevent them from obraining their more important
aurrent objective of getting married.

P have so far considered the law’s potential impact on men’s willingness to
marry, but there is the other side as well, Elizabeth Landes has theorized that
2 legal policy against the award of spousal support on divorce discourages
women from marrying; and she found just such an effect through an em-
pirical study, albeit as measured by a weak data set.2”

To Spectalize or Not in Certain Functions during Marriage

Several scholars have suggested that certain divorce nles may be desirable
in order to help couples arrange for their preferred allocation of marigal
roles.28 They suppose that it is often the murually advantageous thing for
couples to specialize, with the woman (usuaily) not taking on a paid work
force role and emphasizing, instead, having children, running the house-
hold, and emotionally supporting her spouse.

But these analysts suggest that this desired specialization of function may
not come about if wornen fear that on divorce they will be left financially
unprotected and without the ability to carn much money themselves. Given
such fear, the wife might enter the paid work force after all—to the coupie’s
detriment as the couple sees it. The wife makes this sccond best choice so as
to create, in effect, an insurance policy against the contingency of divorce.
On the other hand, this line of reasoning goes, if divorce law promised to
compensate women for forgoing the development of their own eamning
capacity, then the law could pave the way for women to invest in their
hasband’s (and family’s) human capital instead of their own. With the se-
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curity of such divorce rules, the woman might follow her (and the couple’s)
preferred path and stay at home.

Notice here that even though individual couples may see such specializa-
tion of function as good for them, others might well object to what they see
as society promoting such specialization—both symbolicaily and by actually
facilirating such role separation. These objectors, who typically want largely
to rid our society of gender-linked roles, would prefer that individual cou-
ples bear short-term losses for what would be claimed as longer-term gains
for people generally. In short, there may be a clash between what the couple
prefers given the society they confront, and what others want a new society
to look like (or what couples might prefer were society changed).

Inany event, even if the idea of facilirating specialization had considerable
appeal in theory, I wonder how important this incentive is {or would be) in
practice. Many women today invest in their husbands and their children,
rather than in their own economic independence, but seemingly without the
divorce law protections favored by those scholars concerned about spe-
cialization. Indeed, this is an important part of Weitzman’s complaint. Of
course, perhaps there would be even more specialization of function were
more generous divoree guarantees made to women-—and Iess so if such
guarantees were lacking and women became more aware of how financially
precarious certain role specialization could be in a world of unilateral no-
fault divorce.

Tu Initimie Divorce Proceedings or Not

Whereas many people want the state to be neutral as to whether couples
divorce, others would jike to discourage divorce, especially where minor
children are involved.?? Despite this difference of opinion, surely we can
agree that we do not want rules that promote divorce. To pick up the
specialization-of-function theme again, the other side of the coin is that if
divorce laws do not provide certain protections for women, and if women
choose to invest in their husbands and children anyway, then husbands may
later find themselves in a position where they are tempted to exploit their
spouses by divorcing. The argument here rests on the assumption that by
having children and devoting themselves to home life, women often contrib-
ute disproportionately to the couple’s well-being at the early part of the
marriage, whereas men’s most important contributions often come later
once their carnings peak.3? Where that is true, the daim is that after the
woman has done her part, divorce law should deny the man an incentive to
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expropriate her contribution by divorcing before doing his share, Without
sm.:h protection in the divorce laws, it is argued, the law gives men who have
enjoyed benefits without repaying them too great an incentive to pull out of
the marriage.

W‘ithcm doubting that many riddle-aged men in our sociery may beina
position to exploit their wives in the way this model assumes, the exvent 1o
wfnch men actually initiate divorce proceedings for that reason is uncer
m‘m.ﬁ z’.snothcr way to put it is to ask how mch less likely are men to seek
dw(?rcc if the price of leaving were significantly increased in cases where the
fa.nu!y pattern fits this model. In general one might anticipate that taxing
divorce would serve to discourage it. But the specific issue here is the elas-
ticity of demand for marital freedom of men who would be subject 1o the
burden of compensating for benefits obtained in the way imagined here, and
1 do not think we have good data about that, ,

‘ Quite apart from the specific concern about husbands expropriating their
wives” past contributions to the marriage, it might be imagined that, in
gcry:rai, the party with more financial independence is more likely to init;atc
a fix\rc.)rcc, s6 long as he or she can hold onto that economic advantage. In
principle, then, increasing the cost of divorce to the financially saron. er
party could reduce that party’s propensity 1o sphit. ;

. On the other hand, it is also worth noting that by requiring compensa-
mon to lower camers in order to remove the financial incentive for higher
carners to divorce them, we at the same time cconomically position more
dc.{mndcm spouses to initiate divorce proceedings. Fairness considerations
aside, this factor undercuts the idea that imposing an exit tax on higher

carners, payable to their lower-carning spouses, necessarily reduces the in-
centive for divorce.3?

Whether or Not to Cooperaze Auring the Divorce Process

Nc?»fauiz divorce in California is supposed o be obtainable simply and
wniattcraiiy. But in practice, cither party often can choose to make the pro-
ceedings easy and friendly or nasty and burdensome for the other. I think we
could agree, other things being equal, that the desirable social policyundera
no-fault regime would be to discourage spouses from making the process of
obtaining a divorce trying for cach other,

Qf course, the no-fault principle itself is meant 1o promote cooperation by
mai;ung legally irrelevant to the grant of divorce conduct of the parties
during the marriage that, when fought over by them and their lawyers, is
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thought to have the effect of both protracting the divorce process and
making it arduous on both sides. The additional behavioral incentive point
here is that no-fault divorce law’s financial allocation nides may also have a
sigmificant impact on how people behave once one or both decide there is to
be a divorce. For example, if one side foresees that she {or he) will be
drastically worse off financially after the divorce, that may create 2 strong
incentive to delay the divorce as long as possible, by forcing protracted
negotiations over children and financial matters.? Of course, the financially
stronger party should be in a position to bribe the other not to hassle and
delay, but that may require a certain rationality in the bargaining process
that may elude a significant share of divorcing couples.

Haw ro Acr after Divorce

Both the parties and society have interests in the former couple’s postdivorce
behavior, including such matters as how hard the former spouses work, how
much contact the noncustodial spouse has with their children, and whether
the former spouses remarry. Divorce faw rules can play a role in these
matters.

Like any income transfer mechanism, divorce law can create disincentives
concerning postdivorce work effore. Suppose the man is ordered to pay
spousal support to the woman in an amount that will vary as both hisand her
future incomes vary. For exampie, he may be asked o pay 25 percent of his
earnings minus 25 percent of her carnings. Such an order can discourage
both from earning more income because each party nets less from every extra
doliar he or she might make.

From the woman’s viewpoint (in our example) an order requiring the
husband to transfer even a fixed sum of income or wealth, cither monthly or
as a lump sum, can affect her decision to enter the paid labor force. Even
though in this case she will not iower her spousal support by becoming
emploved, nonetheless, if the standard of living such a transfer provides is
sufficient, all things considered, she may simply elect not to become em-
ployed at all.

Normally, there is strong public sentiment in favor of encouraging people
to make productive use of their abilities in the paid labor force, To the extent
that this sentiment applies to the divorced couple setting, it suggests the
desirability of fixed (and perhaps time-bounded) ransfers berween spouses.
Of course, the price that must be paid to overcome these employment disin-
centives may be unacceptable. For example, it could mean abandoning on-
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going transfers that carefully mesh with need or ability to pay and that might
_othcrwisc be desirable, Moreover, at least where the care of minor children is
involved, there is considerable controversy over whether the divorced
custodial parent (typically the mother) should enter the paid labor force.

’On the whole, social policy carrently favors promoting the visitation of
children by noncustodial parents, The divorce rules may influence such
conduct, although the direction is not entirely clear, Does having the non-
custodial spouse regularly pay money to his former wife and children actually
prompt him to visit more? Or do ongoing financial obligations lead to
disputes that cause her to block access to the childreni?*

Pimflly, most people probably do not want divorce Jaw to discourage
remarrizge. From that perspective it would, other things being equal, seem
afivantageous for the payee of spousal support to receive cither 2 fixed sum or
time-bounded payments rather than payments that terminate on remarriage.
Should the subsequent marital situation of the payor of support affect his
(or her) continuing obligation to the previous spouse? Such adjustments
could influence a decision to remarey at all, to remarry someone who brings
chi_fdrcn along, and to have children in the new marnage. But no assessment
of incentives alone can resolve these questions because at stake here s the
meaning of fairness as berween first and second families which is necessarily

ur}piicatcd in any resolution to this issuc. This brings me 1o questions of
fairness generally.

Fairness Considerations

Ongce it can be agreed upon what constitutes marital property as contrasted
with individual assets of the spouses®S.—and assurning for this purpose thar
the spouses’ human capital is not marital property-—I think that most people
are comfortable today with the notion that fairness, at least presumptively,
suggests an even split of the divorcing couple’s marital property.36 After ail,
once it 1s recognized that the couple might have consumed all that they
together earned or were given, it strikes most peopie as intuitively right that
they should divide whatever is left unspent. Moreover, both the law and
practice seem to be moving in thar direction. But as mentioned carlier, apart
from the family home, these rules are usually not very important. This is
especially so for those many low-income divorcing couples who have debts
that roughly equal, and sometimes exceed, their meager assets.

Therefore, the important controversy concerns what claims the spouses
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might fairly have to cach other’s future camings——or to an adjustment in the
allocation of their marital property because of considerations rooted in their
anticipated furure income. This is an acute controversy because if women
generally are going to fare significantly better in the couple’s division of their
financial interests on divorce, a convincing case is going to have to be made
that they arc entitled to more of their former husbands’ postdivorce incorme
than they now obtain, Again, this i particularly important for relatively
lower-earning couples, where the only way that husbands can typically con-
tribute to the postdivorce financial well-being of their former wives is
through spousal support.

Just as the previous part canvassed a series of behavioral incentives that
might sensibly influence divorce policy, this part reviews several possible
fairness-based norms. My main theme is that fair principles for dividing
future income are far less evident than others suggest.57 Although T reject
several norms that have been prominently endorsed, 1 offer three other
principles that I find reasonably persuasive.

The Equal Living Standards Principle

Perhaps Weiczman’s most frequently quoted finding is this: “The research
shows that, on the average, divorced women and the minor children in their
houscholds experience a 73 percent decline in their standard of living in the
first year after divorce. Their former husbands, in contrast, experience a 42
percent rise in their standard of living™® 1 contend that not only is this
conclusion both exaggerated and misleadingly precise, but also that, in any
event, such disparitics by themnselves say nothing about the fairness of the
way no-fault divorce is functioning. Following thar discussion 1 search for
what argements might be made on behaif of the principle that no-faule
divorce should assure former spouses equal living standards and find noth-
ing persuasive.

Without explaining precisely where her calculations went astray, Saul
Hoffman and Greg Duncan have already shown thar Weitzman’s much-
repeated finding abour the decline in divorced women's living standards is
inconsistent with previous research, implausibly large, and incompatible
with other data she reports.3® They saggest that a 30 percent decline in
living standards for women in the first year of divorce, rather than the 73
percent Weitzman claims, is far more likely to be typically the case. Although
30 percent is by no means a trifling amount, the difference berween the two
cstimates is dramatic. 4
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it is also not clear that the most sensible time period for comparing the
financial circumstances of the former spouses is the first year after divorce.41
When I think about the point one year after divorce, Timagine that relatively
few men or women have remarried, and that, whereas he is probably both
settied back into his job and setded into new quarters, her life, especially if
she has their children, may be still very much in transition. *? Admitting that
this is a loose generalization and thar its accuracy in individual cases may
depend, for example, upon the time berween when the marriage broke up
and when the divorce occurred, it will serve to make my point. Let us now
consider instead the situation that might pertain if we compared the living
standards of former couples three or five or ten years after divorce, By then,
many more women may have entered the paid labor force or may have
increased their earnings.*? Also, many women and even more men would be
remarried and both burdened with new responsibilities and aided by a new
spouse. As a result, it s certainly possible that the differences between the
carlier divorced men’s and women’s living standards would be considerably
less than they appear to be one year after divorce.

If this surmise is right, then the wisdom of measuring men/women dif-
ferences for the first year after divorce depends on what the purpose of the
measurement is. I, for example, we are interested in how financially weil
positioned the former spouses are to carry on with their lives as singles, then
Weitzman's approach seems to make sense. If instead (or in addition) we are
interested in long-run financial consequences of divorce as refected in terms
of the former spouses’ standards of living, then it would have been better if
Weitzman had provided similar data for periods of time longer removed
from the initial divorce,

Lalso have some concerns about how one gees about making comparisons
between men’s and women’s living standards after divorce. I will assume
init_iaiiy that the goal is to concentrate on comparing incomes, rather than
trying to measure utility levels. Even so, one must contend with the matter of
“imputed” income. For example, economists point out that the rental value
of the family home to whoever is still living in it creates imputed income. So
do do-it-yourself activities. Consider, for example, as Weitzman recognizes,
that wives traditionally do most of the housework and that after divorce
former husbands are deprived of this benefit, and thus have a lowered stan-
dard of living to that extent. I could not find any indication that these
imputed income items were included by Weitzman in the measurements
reported in her book, Another question is whether the comparison should
be in terms of gross incorne or, say, income after taxes and reasonably neces-
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sary work expenses (including child-care expenses). I would think that the
latter, although perhaps more difficult to ascertain, would be a more appro-
priate basis of comparison. It would appear that Weitzman used gross in-
come figures in her study.*4

Next, if there are children and one spouse has primary physical custody,
then a comparison of the spouses’ living standards somehow has to take into
account the expenses of the children. One sofution would be to assumc that
child support awards (or payments) take carc of that need. On this approach,
one would exclude the child support from both the payor’s and payee’s
income and would ignore the existence of the children. Bur if, realistically,
the custodial spouse spends more than the child support payments for the
needs of the children, this is an inadeguate solution that would overestimate
the financial condition of the custodial parent. Understandably, then,
Weitzman sought to compare the living standard of the noncustodial parent
with how well the custodial parent (usually the woman) and the childrenican
together lve on all of their income.4®

Yer, an approach that considers only the financial burden of the children
and gives no weight to the nonfinancial benefirs that children produce takes
us back to wondering about the wisdom of the initial choice to compare
incomes rather than utility. To be sure, sometimes the children are a drag
that neither party wants. Parents without physical custody may clearly value
the leisure they have obtained more than whatever benefits they would
derive from custody of their children. In these situations, men-women dif-
ferences (where women have custody} are reduced, rather than exaggerated,
by looking at income differences. But where women have physical custody of
the children and men feel that they have, as a result, lost something terribly
important to them, it is deeply troubling to compare the former spouses’
living standards in terms that treat the children solely as a liability. And as
Robert Mnookin points out in chapter 2, substantial numbers of divorcing
husbands claim they want more physical custody of their children than they
are able to obtain 6 Since it is unclear how one would go about dealing
with this consideration, this just reinforces the ambiguity that surrounds the
racasuring of former spouses’ comparative states.

Nonetheless, let me assume that, even after taking into account all the
points just made, recently divorced men were still shown to enjoy a signifi-
cantly higher standard of living than recently divorced women. Indeed, Tam
willing to assume for these purposes that men’s living standards typically go
up and women’s down. Is that unfair? 1 do not think we can possibly say so
without having a theory of what wouid be fair. Such disparities would
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certainly show that divorce, at least initially, is financially bad for women
(and childeen) and good for men, and might, for example, be the basis for
predicting that men would be more likely to initiate divorce than women.
But unzil it is shown that fairness requires equal living standards, these
differences would ondy be facts,

Althougf Weitzman does not, as I see it, really try to argue for the equal
living standards norm, at several places she seems to endorse it.47 Just what is
the case for it? T am still trying to figure that out.

While it is in some sense true that in the typical marriage vow the couple
agrees to support cach other forever, they also in the same sense promise to
love cach other and stay married forever. Since they are free to change their
minds about the latrer, something more needs to be added to the equation to
explain why the former obligation would nonetheless continue. There are,
after all, many marriages that end in fess than one year, and a majority end in
less than ten years, often withous children.4® And if the equal standard of
living principle is not meant to apply to all marriages and forever, on what
basis is it meant to be limited? Once we go down that road—for example, for
a period of five years, or for as long as the marriage lasted, or only for
marriages lasting more than fifteen years—then it is really some other princi-
ple that is being applied.

Although women typically begin their divorces with lower standards of
iiving than their former husbands, it is also the case that they typically enter
marriage with lower personal economic prospects in the paid labor force,
Even though it may be that men as a class have partly caused women’s
condition in the job market, I do not see why the particular man, who now
happens to be a former husband, should be responsible for redressing this
much larger social problem. In shorg, I think that a case for society-based
income transfers from men to women, or strong affirmative action plans
favoring women over men in employment settings, would be easier to make
than the case that a former husband shouid remain 2 Hfetime provider forhis
former wife.

Another puzzie is whether, under the equal living standards idea, the
lower carning spouse would be assured only some specified standard of
living that is once and for all determined at the time of the divorce. That,
however, would not seem to capture the point as Isee it. Rather, is it not the
idea that their future financial condition is to be bound up with both of their
financial futures just in the way that it would have been had they remained
married {even though they did not)? But implications of that, it seems to me,
are disquieting in other ways. What, for example, are we to do abour all the
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changed circumstances that occur when they go their separate ways—suchs as
a second marriage {(and the assumption of new family obligations} and then,
possibly, a second divorce?

In the end, the case for equal standards of living scems to me to reston a
tautology: the spouses were cqual partners in marriage, and cvcrything §hcy
have, including their future income potential, is theirs and is to be divided
cquaily on divorce. But this begs the question of whether the moment of
marriage should indeed be seen to merge their human capital together, ar.xd 2
convincing case for that has yet to be made. In the sections abead tfon.s;dcr
other principles by which one spouse might fairly be thought to obrain rights
to at least some of the human capital of the other.

Need

Many no-fault divorce laws now emphasize meeting “need” as a key basis far
determining the division of financial interests on divorce-—at feast with
respect to spousal support,*® How justified is this norm? One ﬁzndmef:tal
problem we face in answering that question arises from the uncertainty
about what is meant by “need.”

Are we to focus on what sum, if any, is necessary to keep the spouse in
question out of poverty, as defined by the official poverty level or by the
Burean of Labor Statistics’ budget for a low-income houschold? Or 1s need
more of an “opportunity” or “transitional” notion, such as what is needed
for someone to take steps to become reasonably self-sufficient (such as to go
to school, or to have job training, or to have time to pull one’s life together)?
Or does need have psychological overtones that make it important fgr
people not to descend to a significantly jower income/social class? On this
latter view, because people become accustomed to certain life-styles, they
soon “need” more moncy than they might otherwise. If this sounds like an
odd notion of need, notice that the Social Security systemy’s method of
providing benefits to elderly wives and widows was originally sold o Con-
gress in 1939 on grounds of need, with benefits based upon the earnings of
husbands. As a result, the wifes standard of living during the marriage
becomes important in determining how much Social Security she gers.

Is it possible to select among the various notions of need in a convincing
and principled way? 1 once thought that progress on this qucstinf‘: could be
made by thinking about it in terms of John Rawls’s “original position.”5¢ We
would ask ourselves what system of rules people would prefer if they did not
kniow, for instance, whether they would be men or women, carners of not, Ot
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married or not. But T am now doubtful that this approach takes the analysis
anywhere. If nothing clse, Rawls’s “difference principle” aiready calls for a
societywide scheme of equalized incomes (except where ineguality can be
justified, generally on incentive grounds, as making the worst off better off ).
In the absence of such a world, itis exceedingly tricky to decide how to apply
his principles to but one arca. Indeed, as 1 have already noted, one of the
important controversies about divorce law is why it ought to serve to reduce
inequalities between the sexes arising from forces outside the marriage
relationship.

Necessity

Nonetheless, there is at least one need-related concept that perhaps can be
convincingly carried over from other areas to divorce law. It is the notion of
necessity, and from it would follow the conclusion that a former spouse can
be said to have a dury to support the other former spouse in order to aveid
grave fimancial hardship.

Necessity-based rights arise when one is critically dependent upon an-
other and the dependent one is thoughr fairly to have a claim for assistance
from the one specially positioned fo provide it. For example, if a guest in
your home becomes ill, you can hardly eject the person out into the cold
night where he is quite unlikely to be able to care for himseif.5* Nor can you
properly refuse a sailor the use of your dock when it is needed to protect the
sailor from the life-threatening dangers of a storm, 52

Note well that properly invoking the necessity doctrine depends upon 2
showing that it is right to single out the one who is asked to provide the
support from among all of society. That is why, for example, you may be said
to have a duty to provide comfort to a hiker caught in a snowstorm who
happens to discover your isolated cabin, but not to the needy panhandler
whom you and many others pass on the street.53

Analogously, a divorcing spouse appears to be a very appropriate person
to single out as having the duty to prevent the other spouse from suffering a
severe hardship, especially since the now needy party would ordinarily have
been financially dependent upon the other spouse during the marriage.
Morcover, the couple’s past intimacy alone may be seen as a convincing basis
for imposing this duty. On that ground, for example, a necessity claim would
also accrue at divorce to  spouse who had long been a substantial earner but
only just became disabled and incapable of self-support.

Yet there are problems with a divorce regime that rests on the principle of
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recessity, On the one hand, by analogy to other necessity cases, this would
seem 1o impose a duty to support the other at only some minimum, severe-
hardship-avaiding level, and that may be thought far more miserly than is
instinctively sensed as just. On the other, it is ambiguous how long a necessi-
ty-based claim ought to fast. Certainly at some point—but when is rather
difficult to say-——after the intimate connection between the parties is long
over and there has been time for the dependent one to make choices about his
or her furure, it no longer seems justified to single out the former spousc as
the responsible party, even i the other remains in dire need.

A further problem is that although the needy parry may seek to impose a
duty arising out of necessity on the other former spouse, where both are
fairly poor the latter may not be able to afford to discharge it or could do so
only through a significant self-deprivation, Alas, in all too many cases to-
day, the financial question being decided on divorce is less how to share
affluence than it is how to allocate poverty. This suggests thar society as a
whole may have a larger role to play here. Indeed, the question whether it
would not be better for goverpment to plan in advance for predicrable
situations of necessity by adopting a sensible public income transfer
scheme designed to discharge this duty is one to which I will retumn in the
conclusion.

The Expectations of the Parties

Does what the divorcing spouses financially deserve from each other tum
on a thoughtful appreciation of the “expectations” of husbands and wives?
The idea here is that faimess requires that people’s legitimate expectations
be reinforced through the law. The main difficulty with this line of thought
is that, for the most parrt, it has the analysis reversed. Since we live ina time
when there are no consensus ¢xpectations on $o many issucs concerning
marriage and divorce, what we are acrually looking for here are new norms
o adopt that will then serve 1o create expectations in the futore.

1t is true thar more and more couples today are marrying, knowing that
they might later divorce. in this new state of affairs, we could inquire as to
what they expect to be their rights and obligations if their marriage ends.
But, because of social uncertainties, asking them is not likely to be terribly
revealing. For exampie, at the broadest level, do couples expect that they
should be able to make a clean break or do they expect 1o have ongoing
financial claims on each other long after their emotionai and physical inti-
macy has ended? I chink most people’s feelings would be rather fuzy. 54
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When a marriage ends in divorce, the spouses, of course, suffer disap-
pointed expectations in the sense that they had earlier anticipated the mu-
tual sharing of their combined carnings in the future. But this hardly tells
us whether they mutually expected that the higher earner would share post-
divorce earnings with the lower camner in the event their marriage termi-
nated. In the end, I believe that any arguments couched in the fanguage of
expectation, if persuasive, would rest more securely on some other ground.

Unjust Enrichment

One such ground might be “unjust enrichment.” Consider again the famil-
iar examples of those wives who have invested in their husband’s carcer
and/or in their home life instead of in their own future earning capacity.
While this may seem like a revisit of the section on incentives, the point
here is different. Now the claim is not that 2 woman needs a certain divorce
law regime in order to get her to act as the couple wishes or in order to keep
the man from exploiting and then divorcing her. The point is, rather, that
when there is a divoree, unless she is awarded a fair return on her invest-
ment, he may be unjustly enriched at her expense.58

I have several problems with this idea, however. First, consider some of
its ambiguities. Determining what might be a fair retum on the wife’s in-
vestment is a complicated matter. Should it be a share of the husband’s
enhanced carning power? Or should it be measured by the wifes oppor-
tunity costs? Or shouid we concentrate instead on what it will now take to
boost her future earning capacity? Over these choices there is today consid-
erable controversy, even among those who favor the idea of some spousal
entitlement in these settings.

Furthermore, it is not self-evident that this approach would, on balance,
actually favor women. After all, because they live on their husbands’ in-
come, for example, significant numbers of women are enabled to attend
collegre or to obtain other further training after they are married. Indeed, it
is possible that this pattern is more common than the opposite. That alone
would not dispose of the matter, however, since those could be the very
cases in which the couple is much less fikely to divorce.56 The point is that
the potential impact of rules concerning rights in the other party’s en-
hanced carning power ought to be studied very carefully before being
adopted, if we wish to avoid renewed criticisms about “unintended” effects
of reforms.

More generally, I am troubled by the basic idea that through sclf-sacrifice
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one spouse would earn rights in the other’s enhanced eaming power, or
“career asscts,” as Weitzman terms it. The strongest way 1 can think of t©
put the claim goes hike this: “I sacrificed something for us, expecting us to
benefit in the future. Now that we are getting divorced, because of my
sacrifice, I, standing alone, am in some way disadvantaged and, you, stand-
ing alone, are in some way advantaged. If I am not compensated, you wiil
be unjustly enriched at my expense and that would be an unfair outcome.”
This statement emphasizes both a loss on one side and a gain on the other.
It rests on an asserted expectation of future gain, and on an asserted causal
connection between the sacrifice made and the present plight.

Three familiar examples are typically said to fit this claim. In the first
example, the wife works as 2 secretary while the husband goes to medical
school. Now he is a professional, and she is not, and their marnage breaks
up. In a second scenario, they have kids, She stays home to raise thern while
he pursues his career. Then their marriage breaks up. And third, rather than
working on her own career, she gives dinner parties and otherwise so-
clalizes with his business friends while he pursues his career. Then their
marriage breaks up.

Bur are these scenarios really examples of the generalized partern I set
out above? Often they are not. For example, in the secretary/medical stu-
dent situation, it will frequently not be true that it was her sacrifice thar
enabled him to go to medical school. This is not to deny that she sacrificed
for them, Perhaps her working enabled him to go o school without bor-
rowing {or with borrowing less), or perhaps it enabled them to get married
while he was in medical school. But he often would have gone to medical
school anyway.

The same point can apply to the motheras-home example. Frequentdy, it
is not that her conduct enabled him to pursue his career (which he would
have pursued anyway), but rather that it enabled them ro have children.
Again, this is not o deny that she sacrificed her carcer development for
them, But that is different from saying that her sacrifice was the cause of his
career development.

Even the “corporate wife” role s, at least sometimes, more & matter of
pleasure for her than more salary for him, even if going to conventions,
company picnics, and the like keep her from exploiting her own income
potential.

Moreover, these three are hardly the only examples of detrimental sacri-
fice in marriage. Suppose, for example, he drops out of high school s they
can get married and rogether have their baby she Is carrying. He goes o

-
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work at a gas station. Now he has sacrificed his carcer opportunities for
them and is disadvantaged when their marriage later breaks up.

Or, as another exampie, suppose they both sacrificed by delaying having
children, working hard ro save money for the time they could afford to be
parents. Before that happens, however, the marriage breaks up. But where-
as one party has a new partner, the complaining patty does not, The Jatter is
left disadvantaged by not readily being able to have children now, whereas
the other party takes half of their savings along to the new partner and
promptly starts a family.

Or suppose one spouse, say the husband, passes up an opportunity to
move to a new job for the sake of the family’s stability, and the marriage
later breaks up. Maybe the wife not only gets the kids but moves away. He
now says that whereas he sacrificed for them, he does not get the long-run
benefit that was envisioned-being together with the children.

This brings me back to the earlier example in which she stays home and
cares for the kids while he pursues his career. Suppose he argues that he
sacrificed his leisure time by working especially hard at the office so that they
could afford to have kids, but now that the marriage breaks up he is left with
a loss and she a gain, assuming she gets the kids and he does not.

As a final example, suppose he works overtime to the point of hag-
gardness, while she spends lots of time at fitness centers. He enjoys having a
fit and lovely wife. Then their marriage breaks up, and she takes her good
health and good looks with her, He is stuck with his ucer.

The point of these examples is to show that there are many circumstances,
besides the three with which I began, in which one party has sacrificed for
the benefit of the marriage, expecting a long-run benefit that is not realized.
Moreover, not only is that party now disadvantaged by the sacrifice, but also
the other party takes advantages obtained during the marriage away with
her or him. Are all these advantages and disadvantages to be carefully ac-
counted for and redressed on divorce? Or shouid all of them be scen as risks
of disappointed expectations that are simply to be assumed as part of the risk
of divorce?

Of course, as itlustrated by my examples, it is not only money that the
disadvantaged partner may sacrifice or that the advantaged partner may take
away. But it is not clear to me why that should be required if the case for
spousal compensation is based on a theory of “unjust enrichment.”

Furthermore, there are additional problems furking here even in the three
initial examples—where the wife puts the man through medical schooi, or
stays home to have children, or entertains his business colieagues. First, ifhe
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does have higher earnings because he was able to focus on his career, then
often they will have already benefited as a couple from those higher camings.
ifs0, is her sacrifice ever considered repaid? For example, suppose the doctor
and his wife live together for ten high-income years after he completes his
training. Has she not by then alrcady obtained a fair return on her invest-
ment? I so, when has that occurred?

Second, basing entitlements atr divorce upon a careful accounting of
investments and earning power enhancement could lead to enormous dif-
ferences that { find bizarre. For example, the wife who helps put her husband
all the way through medical school presumably will be entitled, even after
ten or twenty years of marriage, to a great deal more compensation than
would one who married and supported him starting in his third year. Sotoo
there will presumably be radicaily different treatment of the woman who, ten
vears ago, instead of marrying him lived with him while in medical school,
or of one who was his girifriend and was supportive of him in various ways,
but married him ondy afterward.

All these factors make me think that unjust enrichment is the wrong way
to think about divorce. The three typical examples upon which that theory
rests are perhaps better understood as ilustracing that, because of social
conditioping in our society, marriage very often means quite different roles
for men and women—which roles coincide with women on divorce being
financially dependent and men financially independent. From that perspec-
tive, maybe it would be better to base women’s claims for support on divorce
on how long they functioned in the wife’s role. Norms based on marriage
duration are examined in the next rwo sections.

Merger over Time

The unjust enrichment concept seems to put enormous weight on the refa-
tionship between the parties during the critical years when the other spouse
happened t¢ most increase his or her earning capacity, rather than on the
total length of the marriage relationship. So, too, the equal standard of
living norm seems indifferent to the length of the marriage, as though the
couple’s human capital merges during the wedding ceremony,

A different approach is to see the spouses as merging into each other over
rime. In this model, the longer they are married, the more their human
capital shouid be scen as intertwined rather than affixed to the individual
spouse in whose body it resides, This idea is consistent with the notion that
human capital needs constant renewal—a regular tune-up, repair, and parts
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replacement model, i you like. After a while, onecan less and less distinguish
bcmrf:cn what was brought into the marriage and what was produced by the
marriage. Moreover, the longer the marriage, the longer the spouse in a
dcpgndmt rol.c has likely submerged her or his independent identity and
carring capacity into the marital colective.

One way 1o inpiement such a concept would be to give each spouse a
percentage intetest in the other’s human capital/future earnings based upon
the duration of the marriage. For example, one might obtaina 1.5 percent or
? percent interest in the other for every year together, and presumably this
interest would survive the remarriage of either party. Such a regime might
be subject to minimum vesting rules restricting when the right accrues (such
as.a'ftcr three or five years of marriage}, and it might possibly be subjecttoa
ceiling (such as 40 percent or twenty years).57

One clear attraction of this model is that it works 1o the benefic of long-
term homemakers as compared with those with only brief marriages éf)
too, it woulc% cail for far more spousal support for jong-term homcmakc;rs a;
g@pﬁ:&?y\:t;%ong-tcm marriages where the earnings of the spouses had

Trc:'qtir‘lg human capital as calied for in the merger over time model would
make it, in a certain sense, analogous to the typical pattern we see with
conventional marital property. That is, at the beginning of the marriage the
property the couple has (apart from wedding gifts) is generally thought ro
b.c the separate property of the one who brought it to the marriage. But over
time, morc.md more of their property becomes theirs collectively, as it is

cither obuained with their eamings or results from the comﬂﬁr;é}z'n of
formerly separate property with other marital property. ;

‘A}?houg}.x I believe that many people would find this merger over time
pnnf:iplc fair, it is not the only normm I can imagine that increases the lower
caming spouse’s claim as the marriage lengthens.

Fair Notice

A diﬁ’cren? madel T cali “fair notice™ would guarantee support to 2 lower
carning divorced spouse for a period of time based on the length of the
marriage. The level of support would be based upon the other spouse’s
ai.)ﬂ:ty to pay and would be intended, to the extent possible, to minimak

disrupt both spouses’ living standards for the period of the support ’I'!u);
approach is based on the general idea that a party ought to have a d;uy to
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provide adequate notice before terminating what was intended as {and may
well have become) a long-term relationship.

Marriages, like long-term conracts generally, are not like impersonal

quick market transactions where parties can casily find other sellers and
buyers, In such long-term relationships, where people know the contrxt
may end, where they kKnow there will likely be dependence, where fault rules
ate not going to be availabie 0 police the contract’s termination, and where
no insurance is available to cushion the loss that one side might suffer on the
ending of the deal, special contract-ending arrangements seem appropriate.
At a minimum, [ believe that the parties afe entitied to some fairness-based,
mutual insurance—ike rules designed to protect against what can be very
unequal burdens of termination. Specifically, each should be required to
give the other substantial notice before he or she can cut off the support the
other has grown to rely upon. Thus, for the period of the notice, the couple’s
financia! affairs would remain largely intertwined.

In this model, the fiing of the divorce action would likely trigger the
notice period. Although some might favor a uniform potice period for all
divorces, it seems to me that the iength of the notice period required is more
sensibly related to the length of the marriage. | base this on the fact that it
typically takes longer 1o unravel dependencies of longer duration, Whether
¢he notice period should be equal to the marriage’s length, or to half or 2
quarter of it, and whether it should be subjectto 2 maximum are questions I
put aside for now.

Since in cases of extremely short marriages, the time it takes after the
fiting to achieve the divorce would generally be sufficient notice, thismodel’s
operation would be consistent with the typical lack of postdivorce spousal
support in such marriages today. Similarly, it would be broadly consistent
with what is commonly termed “rehabilitative alimony "—spousal support
for a modest and fixed term-—that is often awarded in marriages of modest
duration. This model would also call for considerable notice in long mar-
riages, thus perhaps demanding longer spousal support than Weitzman
found is being awarded to older, long-married divorcées generally.

Let me illustrate how the fair notice model diffees from the merger over
time model. Whereas under both models lower camers in ten-year marriages
would be entitled, other things being equal, to substantiaily more money
than they would be in five-year marriages, the nature of their entitlement
differs. In the fair notice scheme, the couple would, generally speaking,
continue to fully share their income for a fixed period based on the mar-
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riage’s duration—for exampie, for five years after a marriage of ten years. By
contrast, in the merger over time plan, the couple shares their income for the
rest of their lives, bur the proportion they share is less—for example, 20
percent after ten years of marriage.5® The fair notice model has the advan-
tage, if it is indeed an advantage, of leading to a clean financial break between
the former couple. The merger over time model has the advantage of provid-
ing the lower-camning spouse a secure (at least in principle) long-term finan-
cial base upon which to rebuild an econornic future. (In practice, under both
models, many couples might elect to convert these periodic payment obliga-
tions to one-time hump sum settlements at the time of divorce.)

Orne potential conceptual difficuley with the fair notice norm arises when
the lower earner brings the marriage to an end. First consider the case where
the lower earner has behaved in a way, even a socially undesirable way, that
leads the higher carner to want a divorce. In such a setting, given the no-fault
philosophy, I do not find it troubling that under the fair notice principle the
higher earner, in effect, has to buy his or her freedom from the other over
time. But where the Jower carner wants out of the marriage {say, to marry
someone else) and the higher carner does not, ¥ suspect that some will find
dismaying the idea that the moving party is entitled to a period of notice. I
have considered whether this objection migin be avoided by entitling to
notice only the party who is sued for divorce. But T have rejected that
sohution on the ground that it gives too much bargaining power to the
higher earner. In the end I conclude that the objection to entitling a divorce-
seeking lower carner to a notice period is not a telling criticism. After all, that
party could have rermained in the marriage, thereby imposing an even longer
duty of support on the other. By announcing an iatention to end their
marriage, the moving party, in effect, informs the other that his or her future
obligation is Limited.

More deeply at stake here, I bekieve, is something that is at stake in ali the
modeis considered in this part that would impose on the higher carner the
duty to provide, out of furure carnings, support for the lower-carning former
spouse. In thosecases, however few in proportion, in which the lower earner
is seen by the other ro be significantly and primarily at fault in the breakup of
the marriage, it is likely to be galling to the higher earner to have to turn over
postdivorce earnings whatever the earlier nature and duration of the couple’s
marriage. And since men typically are the higher carners, this is a concern
that I believe men have about any reforms that would significantly increase
the financial burdens of divorced men generally. This anxiety traditionally
resulted in legal rules that freed husbands from alimony and more generous
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property-sharing burdens when their wives were guilty of aduitery. That sort
of result, however, is fundamentally at odds with thc’ no»f'fmlt f.on‘:?pt .anci
should be rejected. Assuming, therefore, thatno indivlldualzzcd :nq,u;ry into
fault is to be made, then I see no proper basis for rcducmg husbands bzzrc.!ms
generally just because som¢ wives ate wrongdoers, especially when no adjust-
ment has been made the other way on account of the fact that serme husbands
5.

m’I‘;iorI::ga?:zcstion int this no-fault world becomes whether {hfi:l‘c ought to
be some sort of social insurance scheme that, among o.thcf Fiuugs, wogid
help spread the risk that higher-carning spouscs might individually be -
posed upon unfairly.

Conclusion

When all is said and done, because of the limited spousal and ci::ilci support
that they currently are forced to pay, divorced men under tqday s regiime are
generally able to take on new family responsibilities and, without having to
boost their earnings far above their former fevel, they can contemplate sup-
potting a new houschold ata standard of living that 1s A0t 100 far l?clow bthat
of their old family. Indeed, they can even unagine ﬁmrfczally coping with a
new wife who brings children along. By contrast, divorced women, es-
peciatly those with children, generally find themselves under great eCONOMIC
prcssu'rc to remarry if they wish to regain anything of the standard of fiving
they had while married. o e e
Put this way, many people conclude that ti_us imbalance is unfair r(i
tainly many people will not like the image ofa dzvor.ccd woman being force
into another marriage that she might not otherwisc choose to Tnaicc. ﬁnd
many will not like the female dependency implicat:m‘s.of both sides 0?" thzs
equation—that a woman must marry to achieve a familiar stfandard O_f living
arid that a man would think in terms of having to support his new wife (and
children from a former marriage).
Wf?;[i: :i:mm to a theme discussed earlier, is not the imbalance bepween
men and women basically true before a first marnage as Tvci}? Because of
inequalities in the financial prospects of men and women in the paid iaboz;
force, marriage is at the Outser @ MOTE PIOMISING FOULS to & hlgh&?r standard o
living for women than it is for men. Mthoizgh we may Qb;cct 10 {.h()sﬁ
inequalities between men and wornen, [ ask again whcthc.r dz}rt?rcc law is the
place to correct them. Moreover, even if we observe individual women
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sacrificing their own careers in individual marriages, Is not the point of most
ferninist writing about this that such behavior is more a matter of general
cultural pressure than oppression by individual husbands? On that basis,
again, a collective solution seems more fitting,

I have in this chaprer put forward several grounds that would justify a
legal policy of spousal support on divorce and that could lead to higher levels
and a greater frequency of spousal support than Weitzman found in Califor-
nia. Some of these grounds rest on incentive concerns, assuming we can
agree on the intended behavioral objectives and that we believe there is at
least a substantial chance that conduct would actually be shaped by such
rules, Others denve from fatrmess nomms, three of which 1 find at least
somewhat persuasive and have called “fair notice,” “merger over time,” and
“necessity” Although these different justifications can be seen to call for
somewhat different implementing solutions, a crude synthesis would scem
to argue for a spousal support formula that reflects primarily the duration of
the marriage and the individual financial prospects of the parties on divorce,

But ought there not be some public responsibility here as well? The
Social Security system currently provides non-means-tested financial sup-
port to dependent spouses (the overwhelming proportion of whom are
women) on the occasion of the death, disability, or retirement of their
family’s main breadwinner—at least when those dependent spouses are ef-
derly or caring for a minor child. And those bencfits are related to the past
wages of the spouse who no longer is carning income for the houschold.
Ought not that program be expanded, or some new program of reasonably
similar design be constructed, to alleviare the substantial risk jower-carning
spouses take that divorce will be a financial shock? The precise basis for
financing this sort of social insurance benefit—that is, the extent to which
highes-carning divorced spouses, marrieds in general, and eamers in general
should contribute—1 save for another time {although I note that there is
considerable room in such a scheme for redistributive features of the sort
found in Social Security that could go a long way to ease the financial plight
now faced by the poor single mother).

What seems clear to me now is that with such a public financial basc in
place the debate over new ways of allocating private financial interests be-
tween divorcing husbands and wives wouid be much less divisive. Those
championing women’s interests would feel fess of a need to reach so far, and
those defending men’s interests would feel less threatened. To be sure, to
support social insurance benefits on the occasion of divorce is to open one up
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to the charge that this fosters even more divorce. Yet not only am I skeptical
about how true this charge is, but I do not think we can be very optimistic
about the future of marriage and the family if we insist that these relar
tionships be importantly glued togerher by financial dependence and
obligation,




