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The London Debt Agreement of February 27, 1953 between the Federal Republic of
Germany and I 8 pre-war creditor nations signaled like no other single international act
the return ofWest Germany to sovereign status in terms ofpolitical economy. Coupled
with the concurrent though not formally connected Luxembourg Agreement between
the Federal Republic and the State of Israel, with its moral-political as well as eco
nomic overtones, the LDA at the same time signaled the end ofthe occupation regime
in political if not yet in legal terms. The purpose of the following discussion, however,
is the relatively narrow though in recent years highly visible and sensitive connection
the LDA has to the international reparations and compensation debates involving Getmany that were reopened in the 1 990s, and their apparent resolution in the German
legislation creating the Foundation for Remembrance, Responsibility and the Future.’
It needs emphasis at the outset, nonetheless, to recognize its larger historical role.
2

A. Introduction
With the 1 949 return of both Germanies to real if limited sovereignty, Allied state
claims for continuing reparations and the private claims of victims of the Nazi regime
took a new direction. The subsequent era is marked by three entry conditions: the ac
ceptance by the new Federal Republic of the legal obligation to continue the restitution
and compensation programs the Western Occupation Powers had earlier created in
their Zones; the Luxembourg Agreement between the Federal Republic and Israel to
support the latter’s resettlement ofJewish survivors (including also the appended agreement with the Conference for Jewish Material Claims Against Germany for the revival
ofJewish life in the Diaspora); and the London Debt Agreement of 1953.

1

Gesetz zur Errichtung einer Stiftung “Erinnerung, Veranrwortung und Zukunft” of August 2, 2000,
BGBI. II 35, based on U.S-Germany: Agreement concerning the Foundation Remembrance, Responsi
bility, and the Future” ofJuly 17, 2000, U.S-ERG. 39 I.L.M. 1298 (2000).
2 Two important works that came to my attention after completion of this article provide further context
for this assertion: Lothar Gall, Der Bankier (Munich 2004) and Ursula Rombeck-Jaschinslci, Das Lon
doner Schuldenableommen. Die Regelung der deutschen Auslandsschulden nach dem Zweiten Weltkrieg
( Munich 2005). I provide some references to the former where feasible, the latter was not available at the
time of manuscript submission.
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B. The Pre-History ofthe LDA
The London Debt Agreement created the path as well as the roadblock to the future
treatment of both interstate reparations and individual restitution/compensation
claims. Its origins, its consequences, and the reasons for those consequences are central
to this narrative. The critical nature of the moratorium established by this Agreement
against suit on all post-1953 claims ofeither type cannot be understood without first
elaborating on the background that led to the equally critical web ofpublic and private
claimants represented at the negotiating conference. The first part of this section fo
cuses on that issue.
With the establishment of the Federal Republic of Germany in 1949 the Allied
Powers accepted the need to reform the Basic Occupation Statute in substance, and to
3 At the same time, the heightened security
negotiate, rather than impose, that reform.
concerns raised by the intensified Cold War, even before the invasion of South Korea
in June of 1 950, foreshadowed the early and in a sense hasty return and acceptance of
this reconstituted state into the community ofWestern nations. In the context of these
exigent circumstances, the Allied Powers entered into a series of discussions during
1950, centered on the two major Foreign Ministers’ meetings of London and New
York respectively.
Contemporaneously therewith, the Allied High Commission had let the new German
Chancellor know that the return ofthe Federal Republic to full international economic
status required it to face the problem of its prewar state debts owed to foreign public4 a warning that already had been anticipated by
and, especially, private-sector creditors,
5 The three Allied
the formation in I 948 of a German taskforce to consider this issue.
governments, recognizing the need to coordinate their own positions on these issues of
high policy, also recognized that many of the issues, especially those on the economic
front, required considerable preliminary work. Early in 1950, therefore, they estab
lished an Intergovernmental Study Group on Germany to deal with all issues relating
to the Federal Republic’s new legal and political status, from the vital question of the
Occupation Statute itself to the technical questions raised by the implementation of
the new economic policies, and to report its findings and make appropriate recommen
dations to the foreign ministers. One charge the ISG received related to claims against
Germany. This charge included not only claims for the eventual and at the time highly
unlikely repayment of occupation costs but also claims arising out of pre-war German
debts. The motives for bringing the latter to the table were not articulated in these
first discussions in any detail, but chief among them were the restoration of the new
3 Negotiation rather than imposition had been the hallmark of the preceding process estabhshing the
Federal Republic and its Basic Law the so-called Petersberg Agreement. See Hans-Peter Schwarz. Vom
Reich zur Bundesrepublik: Deutschland im Widerstreit der aussenpolitischen Konzeptionen in den Jabren der Besatzungsherrschaft 1945-1949 (Stuttgart 1989).
4 Die Kabinetcsprotokolle der Bundesregierung: 1949 1 39 (Ulrich Enders & Konrad Reiser 1982).
5 The formation of the Deucscher Ausschuss für internationale finanzielle Beziehungen as early as 1948
is confirmed by the future leader of the German delegation to the Conference: Herrnann J. Abs, Die
Wiedcrherstellung des deutschen Kredits’, in same (H-P. Schwarz, ed., Stuttgart 1982) 12, 14; see also
Gall, Der Bankier 166.
—

56

The London Debt Agreement of 1953 and Its Consequences
Republic to creditworthiness in financial markets and the desire of the Allied Powers
to dismantle the monetary controls that had framed the economic activity of the three
Zones of Occupation but now were incompatible with the newly introduced liberal
economic regime.
In its Draft Report ofSeptember 4, 19506 submitted to the London Foreign Ministers’
Conference, the ISG recommended that “the Federal Government should assume re
sponsibility for the pre-war external debt of the former German Reich” Originally it
was conceded that while “[t]his would establish a basis for the provisional settlement of
these obligations as part ofa more general arrangement on claims. it was not possible
to agree on the basic question of the scope of the plan” The disagreement among the
three members of the ISG, however, was not, in hindsight, significant. It centered on
whether occupation costs were more appropriately dealt with in a peace treaty, pre
eluded for the indefinite future by the division of Germany, or whether despite that
situation some decision regarding these claims could presently be made even ifonly in
8 The events of the period resolved the issue in the latter sense.
principle.
. . ,

.‘

On the pre-war debt situation, the Decision of the Foreign Ministers at their Septem
ber 19 New York meeting simply stated that “[t]he Ministers approved the principles
relating to the treatment of claims against Germany” A substantial document, “Prin
ciples Relating to Claims” ‘° was appended to the record of the Foreign Ministers’
.

,

6 Intergovernmental Study Group on Germany Report to the Foreign Ministers, FRUS 1950:111 at
1248 ff.
7 Id. at 1251.
8 “List of Points on Which It Was Not Possible To Reach Agreement in the Study Group”, Annex to
Report, id. at 1254, 1255. The US member of the Study Group proposed leaving occupation costs for
“the General Peace Settlement”. Ibid. In a slightly earlier session ofthe ISG the general outlines ofa debt
settlement plan were given in somewhat more detail:
“The three Delegations agreed that there should be an orderly debt settlement on a basis to be agreed
They
by the three governments and of such a character as not to dislocate the German economy
also agree that it would be necessary as a part of such a debt settlement for the Federal Republic to
undertake responsibility for the German prewar external debt and in respect ofthe postwar economic
assistance to the Western Zones. . It is understood that proper regard will be paid to the general
situation ofthe Federal Republic, including the limitations on its territorial jurisdiction. The arrangements should be provisional and subject to revision in the peace settlement. . All Delegations are
agreed that the settlement plan should deal with external public and private debts arising out of pre
war obligations, and that further consideration will be given to the question whether it should also
deal with certain other pre-war debts to foreigners which may not be strictly classifiable as external.”
Id. at 1268.
9 Decision ofthe Foreign Ministers ofthe United States, the United Kingdom, and France With Regard to
Germany, September 19, 1950, in FRUS 1950:111, 1286. Since the ISG had not resolved the questions
concerning postsvar claims, the Decision simply stated that occupation costs should be deferred “until
the general peace settlement”. Other clainss would be dealt according to the “Report on Claims”. Id. at
1287.
10 Id. at 1292 f’f Apparently’ this is a later-appended paper standing for the referenced but in fact not
concurrently submitted paper. I surmise that the Report was presented to and considered by the Foreign
Ministers at this meeting, even ifthe formal paper itselfonlywas appended to their own report thereafter.
The reason for the delay seems to have been an objection from the UK to the effect that some acknow
ledgement by Germany to the three Powers of its obligation to repay these postwar occupation costs of
keeping the country afloat first he obtained.
.

.
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1 and that document is, for present purposes, the appropriate starting point
meeting,’
for the following narration of events.
Its Principles” were few: The Federal Republic should acknowledge the debt for postwar expenditures ofthe three Governments; it should assume responsibility for the pre
war external debts of the Reich; and it should cooperate in working out a plan to meet
these responsibilities. The “Plan”, only an outline at this stage, should not “dislocate”
the German economy “nor add appreciably to the financial burden of any Occupying
12 Stress was laid on the need to normalize the economic and financial relations
Power”.
of the Federal Republic with other countries; i.e. to recreate creditworthiness. In this
context the three Powers signaled their willingness to cooperate by modifying their
earlier insistence on the priority of postwar claims relating to the German occupation
over all others.
‘

,

With these boundary conditions in place, the ISG was charged “to formulate the
settlement and work out the procedures and controls to govern it” That process took
over seven months.’
4 Much ofthe delay was due to the need for the Federal Republic
to work out domestically its ability and its willingness to accept these responsibilities,
especially in the context ofthe looming need to shoulder compensation obligations to
its own persecuted subjects, to enter into similar responsibilities vis-à-vis Israel, and to
come to a position on possible future reparation obligations to other Allied countries.’
5
Another sticking point was the contradiction between the new government’s claim to
be the sole legitimate successor of the Reich (i.e. the coming battle with the German
Democratic Republic) and the conflicting need to scale down its obligations for prewar
debts to a proportion analogous to the proportion the territory (and resources) of the
.

,

1 1 That September 1 6 New York meeting was embedded in a larger session of the NATO Council and of
course covered many other events and issues. See Press Release, “U.S., French, and U.K. Foreign Ministers Conclude Meetings”, in L)epartment ofState Bulletin, October 2, 1950, at 530.
12 ‘Principles”, supra n. 10, at 1992. Recall the centrality’ of this concern from Yalta on, discussed in
Richard M. Buxhaum, “A Legal History of International Reparations”, 23 Berk. j. Int’l Law (forth
coming 2005).
13 Id. at 1293.
14 An ‘Editorial Note”, in FRUS 1951:111 at 1444 states:
“The [Tripartite Commission on German Debts, created in May to carry on the work ofthe ISG on
this topic] held preparatory meetings in June and July with representatives of the Federal Republic,
the Netherlands, Belgium, Sweden, and Switzerland to exchange views on the many problems involved in a settlement. Following a recess to consult their governments the members ofthe Commission
resumed their deliberations with the representatives of the Federal Republic on November 26 and in
December were successful in reaching agreement on postwar Allied claims. At the same time arrangements were made for a full conference ofcredirors to be held at London in 1952.”
15 The Letter of the three High Commissioners to Chancellor Adenauer, initiating the discussion of the
responsibilities set out in the Plan was dated October 23. 1950; his response was dated March 6, 1951.
See the exchange, as well the Commissioners’ response and the agreed-upon “Proposed Procedure” and
Points ofPrinciple”, reprinted in Department ofStare Bulletin, June 4, 1951, at 902 ff.
Note that recognition ofa possible reparations obligation implied German acceptance ofthe fact that the
much-mooted waiver ofsuch claims in the Paris Reparations Agreement see Buxbaum, supra n. 12
indeed was moot.
—
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16 And a final, and often recurring
Federal Republic bore to that of the former Reich.
dispute involved the contradiction between the imposition of this prewar-debt obli
gation and the seizure and vesting of external German assets by the Allies during and
after the war. Some sense of these tensions emerges from the tone of the first letter of
the High Commissioners:
“The three Governments would appreciate receiving a formal assurance from the Federal Government that it regards itself as responsible for the prewar external debt of the
German Reich and that it recognizes its debt with respect to the [Occupation Powers’
postwar expenditures] In order to give formal effect to these undertakings and assurances. .1 have to propose that an agreement should be concluded by an exchange
of notes between the Allied High Commission and the Federal Government. It is the
intention ofthe High Commission to proceed with the modification ofthe controls in
the Occupation Statute on the lines [previously] agreed. as soon as this exchange of
17
notes is completed
A second set of reasons for these tensions, perhaps even more important but not as
relevant to this review, was the concurrent battle between the Federal Republic and the
Allies over the former’s appropriate role in the new defense and security arrangements
that the newly virulent Cold War brought in its train. A standoff developed during
these months, brought about by the Allies’ insistence on a so-called “contractual atrangement” specifying the Federal Republic’s role and obligations in the Cold War
arena, and the latter’s efforts to gain a larger sphere of sovereign rights as the Occupa
tion Era wound down as a condition to acceptance ofthe burdens ofthat arrangement.
These matters were only resolved over many months of difficult negotiations and were
finally memorialized only in the seminal Partial Transfer of Sovereignty Agreement of
1 952. That Treaty is discussed below, though only to the degree that it became relevant
to the next stage of the external reparations and internal restitution/compensation ob
ligations that Germany agreed to as conditions subsequent to the eventual regaining
of sovereignty.
.

.

.

.

.

.

C. The Intra-Allied Preparation for the Negotiations
Several issues at least indirectly relevant to the reparations questions had to be
settled among the Allies themselves before substantive negotiations over these postwar
payments could be held with the Federal Republic. Since it had been accepted that
Germany’s prewar debts to foreign claimants would have to be dealt with, the critical
procedural issue of the participation of these largely private-sector claimants had to be
16 See, e.g.. the initial rejection by Chancellor Adenauer ofa prewar debt obligation ‘pro rata territorii”,
because such a limitation would imply the recognition and acceptance of the situations created in the
Soviet Zone and the East of Germany and would provide propaganda arguments for the Soviet Zone
Republic.” Aufzeichnung des Rechtsberaters Kaufmann, 15 November 1950, in Akten zur Auswärtigen
Politik der Bundesrepublile Deutschland 1949/50 (Munich 1997), at 42, 415 n. 17.
17 Id. at 903.
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8 For a time the United States held out against the direct involvement of
addressed.’
creditors’ representatives at what was to be an intergovernmental conference, as a matter
of both precedent and principle. Consultation with them was one thing, participation
by them in these negotiations another. The French favored such participation from the
start, however, and the United Kingdom took an intermediate position that in essence
became the modus operandi: a first-stage purely intergovernmental meeting, followed
by separate discussions of the Allied representatives first with creditors’ representatives
and then with the Germans.’
9 Thereafter, the negotiations should proceed in tandem.
A significant substantive point of course was at the bottom of the procedural disagreement. The more generous the three Allies might be in reducing their occupation-cost
claims, the more the private-sector creditors could squeeze the Federal Republic. Some
control had to be exercised over the latters’ negotiations, and a two-track parallel ne
gotiation process thus became inevitable. The substantial differences between the types
of private claims also played a role in forming the respective governments’ views of the
negotiation process. One important example: While the US delegates agreed that the
so-called Standstill Claims
° deserved better treatment than earlier claims, these Stand2
still Claims were held mainly by European financial institutions that could settle with
the German government in Deutsche Marks; US bondholders, by contrast, could not.
Finally, the great variety in the nature of these prewar claims dictated that each major
group had to have its own representation, which in turn meant that some governmental
oversight of the inter-committee outcomes was unavoidable. For all of these reasons,
then, a negotiation structure that permitted the private-sector players to negotiate while
maintaining a framework for reporting to and, when (as often) needed, mediation by
the Tripartite Commission’s governmental representatives, was inevitable.
In March of 1951 the ISG recommended to the Tripartite Commission that after an
opening plenary meeting “the tripartite group and the creditors [should meet] with
a view to organizing the latter by reference to their particular interests and not in na
tional groups” That plan was presented to the newly formed German Delegation for
the Debt Negotiations held June 5—7, 1 95 1 and the first issue put forward was the
representation of the creditor groups.
’ On the German side there was no organized
2
representation, though it was suggested that, depending on the organization of the
Allied side, one could be developed. The American answer was that “in the US, the
.

,

18 The importance ofthis issue can be inferred from the early date ofits first discussion, injune of1950, at
on ofthe first meetings ofthe ISG. See Rodney C. Loehr, The Problem ofGerman External Debts Part
I: History of the Negotiations to the Opening of the London Debt Conference, published by HICOG
Historical Division, Office of the Executive Secretary as Preliminary Draft Research Project No. 30
(May 1952), at 42 (in RG 43, Council ofForeign Ministers Box 195, Lot M-88, National Archives).
19 Ofcourse, informal ‘sounding-out” discussions had been held with German parties during this entire
period, beginning at least at the beginning of 1950.
20 Bank lenders (mainly UK) had agreed in 1931 not to claim default on short-terns credit lines that had
been extended to German borrowers in exchange for interest service guarantees; this agreement, originally
conceived as a stopgap measure, was continuously renewed until the outbreak ofthe war. Sec the full dis
cussion in Neil Forbes, London banks, the German standstill agreements, and “economic appeasement”
in the 1930s, XL Econ. Hist. Rev. 2nd set. 571 (1987).
21 To the following, see Aufzeichnung des Gesandtschaftsrats aD. Weiz ofli June 1951, in Adenaucr und
die Hohen Konsmissare 1949—1951 (H-P Schwarz, ed., Munich 1989), at 317 ff.
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UK, and France some [umbrella] creditor organizations existed, but specific creditor
groups had not been formed” The US delegate identified preliminary contacts in all
three countries with groups representing several types of claims, in particular marketable bonds, other types ofbonds, banks (in particular the Standstill Claims), insurance
companies, trade creditors, and others.
In time this categorization was in essence followed, though crosscut by the need to
provide some national diversity within this debt-categorization approach. The first Lon
don Conference, called the Preliminary Discussions Concerning German Debts, was
convened on July 5, 1 95 1 and set the stage for this mixture of representation. Among
the three Allied delegations were a total of 29 creditor representatives, though the
working committees of course were more concentrated basically, two each from the
three Allied countries on each committee.
22 These committees, formed by the (intergovernmental) Steering Committee
especially the Principles Committee and the
Statistical Committee
became the principal venues at which the negotiations were
conducted during the principal conference of I 952. In the meantime, the reports on specific
issues submitted at these July meetings became the basis for discussions within and between
23
the three governments and the various creditor groups over the next year.
—

—

—

Originally, the participants had expected the substantive meeting and negotiations
already to begin in the fall of 1 95 1 but intra-Allied agreement, especially on the
promise and reduction of occupation-era costs, was somewhat more difficult to reach
than expected. According to Abs, leader ofthe German delegation throughout, this was
the principal sticking point:
“It took until December of 1 95 1 for the Allies to reach agreement among themselves and in
,

—

the shadow ofthese German positions and expectations

—

on the amounts each would accept

in disposition of their postwar occupation and assistance claims, including the terms of their
payment. These concessions were, however, conditioned on the achievement of ‘a satisfactory
24 It was, thus, the forthcoming Conferand equitable settlement ofGermany’s pre-war debts’.
ence that would be determinative of Germany’s future economic relations with the Western
countries.”

For our purposes, these “German positions and expectations” are the key.
As already mentioned, the first meeting of the Steering Committee in July of 1 9 5 1 was

the occasion for the Tripartite Commission to present its agenda. Its main points had
been the disposition of the Allies’ occupation cost bill; negotiations concerning the
private sector and its prewar claims against Germany were had to be deferred until
the governmental issues were resolved. At the second meeting ofJuly 9, however, the
—

—

22 See TGL)/52/Working Paper No. 66, Revised, 6 February 1952. The actual representatives and their
affiliations are listed in the “List of Delegates” appended to the Report of the Conference on German
External Debts London, February-August 1952 (Department ofState [United Kingdom], Publication
4746) at 54 fF (October 1952) (hereinafter “Conference Report”). See also Deutsche Auslandsschuldcn
Dokumente zu den internationalcn Verhandlungen Oktobcr 1950 bis Juli 1951 37 f., 55 f. (Bonn
1952).
23 They are contained as documentary annexes in the Conference Report, supra n. 22, and range from
the question ofwhich agencies’ debt issues were to be considered German state debts to the gold-clause
problem.
24 Conference Report, supra n. 22, at 3.
—

—

6)

Richard M. Buxbaum

German Delegation, led by the redoubtable Hermann JosefAbs, provided a foretaste of
the negotiations to come.
25 He proposed an additional and highly controversial agen
da item: the offset of Allied posiavar confiscations of German (enemy) assets at least
indirectly against German reparation obligations. While characterizing the notion as
only one subsidiary element ofthe overall German capacity to pay the various compo
nents of its prewar, war, and postwar obligations, the German delegation also wanted
it to be on the agenda of the Principles Committee, which the Tripartite Commission
had created.
26 The Allied members immediately rebutted the idea that the Conference
could reopen the question ofthe treatment ofenemy assets,
27 and relegated the German
point to this subsidiary issue ofits capacity to pay, an issue that would be for a technical
subcommittee, not the important “Principles Committee” to tackle. This exchange,
which was not definitively resolved at this time, indeed for some time, foretold the hard
bargaining that lay ahead on all issues.
28
,

As previously emphasized, interesting as the still-untold story of this Debt Conference
is on the points that to its participants were of the first order of importance,
29 our
concern with it is limited to its bearing on interstate reparations and direct victim
compensation. That focus, on the other hand, came about because of the interplay of
these prewar-debt and postwar-occupation cost issues. It was, after all, the aggregation
of these claims, and what they meant or were asserted to mean as to German capacity
to accept these obligations, that in turn led to the critical argument that still-open
state-reparations and victim-compensation claims should be relegated to a lesser and
future place.
The first connection of these issues was made by Abs, in the mentioned sally. The
Conference’s mission of course included the previously described conditions under
which the overall German prewar obligations were to be quantified. It did not, at
this stage, consider the question of the Occupation Powers’ postwar governance and
support claims, let alone that of ongoing reparation obligations. The only inference
25 See his somewhat self-congratulatory report of July 7 to the Foreign Office on this initiative, Aicten,
supra n. 16, No. 23 at 397 f.
26 The Minutes of this Second Meeting report Abs as even asserting that “private creditors had benefited
to a considerable extent from confiscation ofassets, either by acquiring German property abroad which
had been confiscated or through payments made to them out ofthe proceeds ofliquidation. None of
these payments had, however, been credited as yet to the debtor. An orderly procedure would require this
to be done.” GD!III/Steer/Min.2 (Final) 9th July 1951, at 2.
27 Ibid. Sir George Rendel, the UK member and a prominent actor in the months to follow, pointed to
a journalistic report from Bonn that Chancellor Adenauer ‘had raised the question of German assets
abroad and had suggested that should this claim be disallowed, Germany might reconsider her previous
acceptance of responsibility for the German debt”, and by implication asked Abs to confirm that this
report was without foundation. Id. at 3.
28 In essence, the Allied Commission members adopted the face-saving formulation tisat while this offset
issue could not be raised as a principle, it could be considered as one ofthe “facts” bearing on overall Getman repayment capacities. Sec “Preliminary Consultations on German Debts”, Second Meeting of the
Steering Committee, GD/III/Min.2 (Final), 9th July 1951, and same, Fourth Meeting of the Steering
Committee, GD/III!Min.4 (Final), l6thJuly 1951.
29 For a recent discussion that does center more on these economic issues, see Timothy W Guinnane,
Financial Vergangenheitsbewaltigung: The 1953 London Debt Agreement, Yale University’ Economic
Growth Center, Discussion Paper No. 880 (January 2004), available from SSRN at http://ssrn.com/
abstract=493802.
.
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that this latter issue was on the table would have had to be gleaned from the following
important additional statement of mission:
“The Settlement Plan should promote the re-establishment ofnormal financial and commer
cial relations between the Federal Republic of Germany and other countries. To this end it
should
( i) eliminate the state of default of Germany by suitable treatment of matured and
maturing debts and of arrears of interest;
( ii) lead to a situation which would permit a return to normal debtor-creditor relationships;
( iii) be of such a character as to contribute to the recovery of Germany’s international
credit by the restoration of confidence in her financial standing and reliability as a
borrower ;
( iv) be compatible with and as far as possible facilitate the Federal Republic’s eventual
compliance with obligations which members ofthe International Monetary Fund. have
assumed with regard to the transfer of payments for current transactions, including
“30
interest and earnings on
—

.

.

.

The absence ofany reference to the question ofreparations, both to state and to private
claimants, despite the fact that at the time this still was a lively subject of discussion,
needs to be seen in context; in particular, in relation to the nature and purpose of
the London Conference. Though the Conference plan was based on the concept of a
German offer to the various creditors/creditor groups that they could in theory accept
or reject, it also contemplated a subsequent Intergovernmental Agreement that inter
aim would provide the necessary legal authority to assure acceptance by negating the
’ That second Intergovernmental
3
possibility of successful legal action by rejectionists.
Conference, discussed below, had to await the outcome ofthe negotiations between the
various claimant groups among themselves and with the German team; and thus could
not itself be convened until their conclusion. It is this early 1953 Intergovernmental
Conference and its terms of reference (as well as its outcome) that provide the direct
connection to the underlying theme ofthis paper. Nevertheless, before that Conference
and its results are discussed, the 1952 negotiations among all claimant groups first
needs to be reviewed. And that, in turn, requires a brieflook at the position ofthe three
major Allied Powers in regard to their postwar claims against the Federal Republic for
support of its population during the first occupation years.

30 Id. at 4. The last desideratum of course reflects the concurrent efforts of the United States to ensure a
liberal international economic order in the postwar era.
31 The parallel to the US-Germany Executive Agreement of 1999, “settling” the litigation in US courts
against German firms, is striking. Sec Gesetz zur Errichtung einer Stiftung “Erinnerung, Verantwortung
und Zukunft” of August 2, 2000, BGB1. II 35, based on U.S-Germany: Agreement concerning the
Foundation “Remembrance, Responsibility and the Future” ofJuly 17, 2000, U.S-ERG. 39 I.L.M.
U98 (2000).
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D. The 1 952 Conference and Private Sector Claims
Before the major substantive negotiations over prewar claims could take place, the three
Western Occupation Powers had to compromise and settle their postwar occupationera claims, an essential precondition to the compromise and settlement of the private
sector’s prewar claims. ‘While, as the Abs comment quoted above demonstrates, this had
taken some time, it was not, in retrospect, a particularly difficult negotiation situation.
The US, the largest single claimant, all along had been prepared to make a generous re
duction offer, one consonant with its long-standing view that excessive demands of any
sort would only lead to undesired instability. It did not, however, want this reduction,
especially if not matched by the others, to become the “open door” for the private sec
tor; that is, have that sector take advantage ofthe relatively good situation in which this
might leave Germany in order to take an intransigent position towards that country’s
prewar debt-repayment obligations. In this context, the traditional and understandable
French reluctance to be similarly generous (the UK, as usual, took an intermediate
position) was not a genuine sticking point. In any event, by the time of the convening
ofthe February 1952 meeting, these issues had largely been resolved.
The principal Conference was convened in London on February 28, 1952 and concluded
its first round of deliberations those concerned with prewar German public debts to
various classes of creditors on August 8 (interrupted by a recess for consultations that
lasted over one month).
32 As foreseen by the mentioned pre-meeting negotiations, it set
up a Steering Committee that in addition to the Tripartite Commission representatives
included 1 3 country representatives from Belgium, Brazil, France, Italy, the Netherlands,
Sweden, Switzerland, the UK, and the US, and five public- and private-sector debt
representatives. Its principal duty was “to ensure that all recommendations submitted
were such as to achieve an equitable overall settlement and equal treatment for all cred
itors within each
33 The separate Creditors’ Committee included representation
ry”
from each of the creditor countries. It sent delegates to the four negotiation committees set up by the Steering Committee to work out the details within each of the four
principal categories of debt claims that were to be compromised at the Conference, and
coordinated the views of the varying creditor interests that were expressed within the
negotiating committees.
34 Only Canada, France, Switzerland, the UK, and the US included private-sector representatives as recognized sub-groups of their delegations,
although central-bank representatives were included on many governmental delegations;
and some private-banking, insurance, and stock-exchange representatives were included
among the governmental delegations of Denmark, Italy, the Netherlands, and Sweden.
35
—

—

...

32 UK Department of State, Report of the Conference on German External Debts London, Febroary
August 1952 (London 1952) at 4.
33 Id. at 3.
34 Id. at 4. These four Negtstiation Committees (which themselves worked through more category-specific
sub-committees) were:
Committee A: Reich and other public-authority debts
Committee B: Other medium and long-term debts
Committee C: Standstill debts
Committee 13: Commercial and miscellaneous debts.
35 Id. at 55 ff.
—
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With the participation process settled on, the protracted and often conflict-ridden
negotiations with the private sector took center stage. Principal issues, as already mdicated, were concerns about the loss ofgold-clause types ofprotection against inflation,
and some rival arguments over priorities ofrepayment. For the purpose ofour narrative
and its focus on state reparations and private compensation claims, these issues do not
need more than a brief summary.
Though negotiated in the shadow ofand dependent upon, the Occupation Powers’ al
ready mentioned compromise oftheir postwar claims, the 1952 Conference was a selfcontained process. Its only connection with reparations, ironically, was with the fate of
the bonds issued in the US and European capital markets under the Dawes and Young
Loan Plans of 924 and 1 930 that had, in a sense, privatized much of the reparations
obligation remaining from World War I.
This connection deserves a brieflook before
36
the more central inter-allied conflicts over reparations are discussed.
As already mentioned, the face value of these loans, representing the conversion of
Germany’s World War I reparations obligations:
7 was not changed. The interest rate,
however, was reduced (and arrears calculated at simple, not compound, interest); instailment payments on the interest arrearage were deferred to begin only in 1958; and
the maturity dates were deferred to 1969 and 1980 respectively. Overall, these concessions were estimated to amount to a reduction of roughly 50%, though this figure
includes the post-war as well as pre-war scaling-down.
38 For the representatives of the
private-sector claimants, the single most contentious remaining issue concerned the
protection of future interest and principal payments against depreciation. The Young
Plan Bonds had been issued in various countries in their respective local currencies, but
with these currencies themselves protected by a gold clause.
39 The 1930 Bond Inden
ture did provide an option to receive payment at any ofthe locations in the currency of
36 The intergovernmental trcaties setting up these two arrangements are found at 30 L.N.TS. 63 and 39
id. 200 for the 1924 Agreement; and at 104 L.NTS. 243 for the 1930 one. For a more detailed discussion of these arrangements in their economic and political context see, e.g., Harold James, The German
Slump: Politics and Economics 1924-1936 (Oxford 1986).
37 A contemporaneous account that includes the details of conversion of the reparations debts into both
public and private bond issues is given by James W Angell. The Recovery of Germany (New Haven

1929), esp. at 65 fE and 333 ff. Angell later was the head ofthe US Delegation to the Paris Reparations
Conference of 1945; see Buxhaum, supra n. 12.
38 The estimate is taken front H. J. Dernburg, “Some Basic Aspects of the German Debt Settlement”,
8 J.Fin. 298, 301 (1953). A full current report is given in Hans-Gcorg Glasemann, Deutschlands Aus
landsanleihen 1924—1 945 (Wieshadcn 1 993).
39 See Section VI(a) ofthe General Bond” instrument ofJune 10, 1930. at 112 L.N.T.S. 237, 251 dis
cussed in [Camille Ann Bathutst] Note [Creditor Protection in a Changing World”], 15 Tex. Int’l L.J.
519, 524f(1980). This instrument, essentially an Indenture Agreement, was created by an Agreement
between the newly formed Bank for International Settlements, Trustee, and the German Reich, an
arrangement itself based on the multilateral treaty setting out the Young Plan (1 12 I..N.T.S. 237); see
Hugo J. Hahn & Wilfried Braun, ,,Einfuhrung: Vurgeschichte und Hintergrund des Urteils”, in Die
Wcrtsicherung dcr Yuung-Anleihc” 1, 2f(P. Behrens, ed., “I’iibingen 1984). A total loan ofthe equivalent
of 5 600,000,000 was made pursuant to the Yotmg Plan, of which approximately one-half went to the
governments and was subject to a varicts’ of stretch-out and deferral provisions to protect the German

economy; the balance was issued in the various bond markets and was intended to be absolute. The
collateral security offered by the German Reich was large enough also to include the payments on the
still-outstanding Dawes Loan Bonds, on a first-priority basis.
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which any of the bonds had been issued, only at market rates, but this of course was
an option only for the bondholder and did not itself diminish that holder’s right to
choose payment “at home” in gold-protected local currency.
° That feature led to a
4
lengthy debate in London on future currency depreciation fears,’
1 and to a problematic regulation that in turn occasioned the only major dispute, and arbitration, on
these bonds.
Briefly put, the problem arose when the dollar depreciated vis-à-vis other stronger European currencies. Some (not all) of the governmental representatives of bondholders
injured by this change argued that this depreciation was covered by a provision of the
LDA that had, arguabl) a different meaning in the English and French languages on
the one hand [depreciation as an effect protected], and the German [only an inten
tional act of depreciation/devaluation protected] on the other. Considering that most
of these bonds had since their issuance been purchased in secondary markets by Ger
man nationals, it remains something of a mystery why the Complainant States, espe
cially the United States, cared. In any event, the ensuing arbitration resulted in a ruling
in favor of the German characterization. 42
What apart from the moratorium provisions now to be discussed in more detail
connected these bond issues of the 1 920s and of 1 930 to our focus on reparations
was the obscure but historically interesting fact that postwar interest arrearages on the
Dawes and Young Plan Bonds and on Third-Reich as well as post- 1 937 postwar arrear
ages of bonds originally issued by the disappeared State of Prussia were to be deferred
until German unification.
43 No matter how unlikely that event may have seemed in
1953, payments indeed were resumed in 1990 and according to official sources
—

—

40 Secrion VI(b), General Bond, sopra n. 29; see Note, supra n. 29, at 525.
41 As Dernburg points oot, supra n. 38 at 303 ff., the US delegation was in no position to insist on that

gold-clause protection given its own repudiation thereof during the Depression. Many other countries,
however, had not taken this step; for them some suhstitute for this gold indexation was a necessity. The

Young Bonds in particular, with their national-currency repayment option, caused European creditor
representatives to insist on some protection against national depreciation. This led to a dollar standard
in place ofthe gold standard, with additional protection against the dollar’s depreciation the suhect of
the later dispute.
42 The Kingdom of Belgium et al. v. The Federal Repuhlic of Germany, Decision of the Arbitral Tribunal
for the Agreement on German External Debts, May 16, 1980, in 59 l.L.R. 493 (1980), summarized in
—

19 I.L.M. 1358 (1980). An excellent analysis ofthe deeply divided decision is that ofGold, “The Fund
Agreement in the Courts XVI”, 28 IMF Staff Papers 41 1 (1981); see also the extensive discussions
in Hahn & Braun, “Die Wahrungsklausel als Interpretationsproblem,” supra n. 29, at 9 and Gianviti,
“Garantie de change et réévaluation nsonetaire L’affaire de l’emprunt Young,” 26 Ann. Fr. Dr. intl 250
—

—

( I 980) by participants in the dispute, as well as the briefer review in Bathurst, supra n. 39.
43 In the case ofthe Prussian bonds, the deferral was specifically tied to the more general German argument
that its lack of control over some of the prewar territory and resources, of course including Prussia, jus
rifled this deferral. LDA Annex I par. 7(2). In the case of the Dasves and Young Bond O5tW2 interest

arrearages, deferral was simply specified to be “until unification”. See Guinnanc, supra n. 29, at 34 f.
The principal on all defaulted bonds was converted into new bonds payable at various schedules ranging
approximately from 1973 to 980. Ibid.
44 See Dernhurg, supra n. 38, at 301.
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should be completed by 2O1O! In short, it may not even take a century to pay off the
reparations obligation imposed at Versailles.
The London Debt Conference ended in August of 1952, and its results were memorial46 It now was
ized in a Protocol that covered all the above-mentioned points and more.
time to put these results into a form that would make them legally binding, and that
required the mentioned further Intergovernmental Conference and the formal treaty
it produced.

E. The Deferral of Reparations
Problematical, especially when it came to the last stage of this process informing
the other previously occupied Western Allies of the arrangements and obtaining their
consent and ratification was the treatment of these Allies’ long-expected and longdeferred reparations claims. A first issue was the possible discrimination inherent in the
fact that the Transfer-of-Sovereignty Treaty of the Federal Republic with France, the
UK and the US explicitly authorized later bilateral negotiations over reparations with
those three signatories. This agreement in a sense had been a condition precedent to the
transfer of sovereignty (as were the obligations to enact restitution and compensation
legislation for victims of the Third Reich). Even before the complaints of other Allies,
especially of the Netherlands and Norway, were registered, there had been considerable
to-and-fro in the discussions with the Germans, and even some internal German dis
agreement, as to the appropriate formulation of a general reparations deferral in light
of this exception.
47 The announced position of the US and the UK that they had no
interest in further reparations (France as usual preferred to preserve its options in this
regard) mitigated the intensity of this discussion, but did not eliminate the problem.
—

—

The formal position of the German government rested on this incongruity. The Trans
fer-of-Sovereignty Treaty had made the final resolution of reparations issues subject to
“settlement by the peace treaty or by earlier agreements” The German negotiators,
therefore, did not deem a deferral “until a final settlement ofthe reparations questions”
acceptable, since this implied the preclusion of their voluntary settlement of other
pre-unification reparations demands. The Allied negotiators, however, had wanted a
.

Fhc story ofthis resumption ofdcht service on the post-unification remnant ofthe long-deferred Prus
sian State and related loans was recently told, in all appropriate self-congratulatory detail, in 27. Februar
2003 50 Jahre Londnncr Schuldenabltommen”, Bundesministerium der Finanzen, Monatsbericht 02.
2003, at 91ff. According thereto, the amortization ofthe newbonds issued in consequence of unification
will run through 2010 (id. at 95).
6 “Report ofthe Conference”, supra n. 32.
47 For a brief discussion of these intra-German issues, see Gall, Der Banleier, at I 84 P
48 Chapter VI, article 1 paragraph 1 This “peace treaty” was not achievable before and until German
unification; the German and Western Allied position during the Cold War had been to keep the issues
of Germany’s status open until then (if not always for the same reasons). Ihe formal contradictions
between the maintenance of this provisional status the Federal Republic had a Basic Law” but not a
“Constitution” and the claim ofsole representation ofall “Germany” in external relations are of course
well beyond the scope ofthis article.

45

—

.

—

“
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total deferral of claims ‘until final settlement” not so much because of other parties’
reparations claims but because of their possible claims on other matters claims that
might undermine the basis ofthe substantive compromises reached in the Agreement.
They understood the Germans to be asking for a provision in the Debt Agreement that
earlier agreements on reparations with other than the three Allied Treaty signatories
would be possible, and expressed a certain amount offrustration with this wish.
49
—

In other words, and looking only at the two groups’ ostensible position, this created the
paradox that the German delegation was ready to consider further reparations claims
but were hindered therein by an Allied preference for privileging the prewar debt
settlements.
At the least, it was the fear of “divide-and-conquer” bilateral agreements, unsettling
the LDA compromises, that drove the Allied position. According to a report to the
German Foreign Office from its delegation, the Tripartite Commission had received
instructions from its governments that only an eventual multilateral, global reparations
settlement could be contemplated (and would be compatible with the Treaty reserva
tion of pre-unification agreements).
° This led the German delegation to request new
5
instructions from the Cabinet since it saw itself, or claimed to see itself bound by its
charge to incorporate the equivalent of the Treaty arrangement into the LDA. In fact,
however, the German position had a substantive as well as a formal component, and the
formal record has to be taken with a grain ofsalt. The obligations the Federal Republic
was in the process of undertaking on prewar debt settlements would not be acceptable
to the government were further reparations of indeterminate amounts and involving a
potentially substantial number ofstates still in the offing. The German delegation also
used, some would say misused, its contemporaneously accepted obligations to Israel
and the Jewish Claims Conference as a rhetorical argument in furtherance of this basic

49 “Draft Agreement on German External Debts’ Minutes of Meeting ofTripartite Commission and Getman L)elegation ofOctoher 23, 1952, in TGD/52/GM!Min lO(Final), 31st August 1952:
“4. Mr. Gunter asked what it was that the German Government wished. Was it prepared to consider
Esvorably the postponement of all debts other than those settled under the settlement plan, or, on
the contrary, did it wish to enter into bilateral agreement as soon as possible with certain countries
who were entitled to reparations in order to obtain from such countries a Hnal waiver of all further
claims?
“5. Professor Kaufmann stated that the Federal Government thought that it would he preferable to
enter into as many agreements as possible with countries which had reparations claims and that it
hoped thereby to be able to eliminate a great nuniher offuture claims.
“7. Professor Kaufmann pointed. [to a Treaty provision] which gave the Federal Republic the pussibilicy ofnegotiating bilateral agreements with regard to German assets abroad, as well as with regard
to reparations claims.
“12. The Chairman emphasized the difference between the concern of the Tripartite Commission
on the one hand and that of the German Delegation on the ocher. The latter was concerned with
the apparent contradiction which existed benveen the Conventions and the debt settlement and it
wished to maintain intact the possibility of obtaining the waiver of all future claims from as many
countries as possible entitled to reparation claims by concluding agreements with such countries. The
Commission, on the other hand, was concerned about the financial burden which would he placed
on the German economy by having to make diverse payments.”
50 Akten, n. lfi.
.

...
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position; to a lesser extent it also conjured with its looming obligations to its own formerly persecuted subjects under the soon to be enacted domestic restitution and cornpensation legislation. At the least, Abs public positions during the ratification period
and, more, his consistent opposition to any discussion ofreparations thereafter,
51 make
it clear that interstate reparations were not to be favored or even entertained.
In the end, the three Powers and Germany agreed to separate the reparations issue
entirely from the Debt Agreement, on the ground that it was not an issue within the
briefofthe Tripartite Commission. On the other hand, separation from the Agreement
could not mean silence: the reparations issue was bound to remain relevant to the
smaller Allies, which to this date still had been left largely empty-handed on this point.
Rather, the three Powers accepted the German argument that no additional claims
could be made for any matter arising out of the war, and negotiated the notorious
Article 5 of the London Debt Agreement. They left reparations out of it entirely, and
after much argument especially with the Dutch and Norwegian delegation over this
point, moved the reference to reparations to a separate chapter.
Article 5 is the centerpiece of much of what is to follow, and its first two paragraphs
deserve quotation in full:
( 1) Consideration ofgovernmental claims against Germany arising out ofthe first World War
shall be deferred until a final general settlement of this matter.
(2) Consideration of claims arising out of the second World War by countries which were at
war with or were occupied by Germany during that war, and by nationals of such countries,

against the Reich and agencies of the Reich, including costs of German occupation, credits
acquired during occupation on clearing accounts and claims against the Reichskreditkassen
shall be deferred until the final settlement of the problem of reparation.

Paragraph (1) need not detain us. It relates to the remnants of unsettled or unpaid
disputes arising from the mentioned work of the US-German Mixed Commission on
World War I claims,
52 and these matters were disposed of shortly thereafter pursuant
to the terms of the Transfer-of-Sovereignty Treaty between the two states. It does not
relate to the private-sector claims that were the subject of the LDA itself, even though
some of those claims involved the unpaid remnants of the Dawes and Young Plan
bonds that had been issued during the years ofthe Weimar Republic. These, too, were
disposed ofby the LDA, though the postwar (WWII) unpaid interest thereon was not
due for payment until much later and was not begun until the mid-1980s.
Paragraph (2), on the other hand, foreshadows and creates the problems of the next
four decades. Note first that unlike (1) it “defers” [“sera différé;” ,,wird
zuruckge
.

.

.

stellt’] not only state claims but private claims; that it defers them not until a general
settlement thereof but “until the final settlement of the problem of reparations;” and
that it defers not only claims against Germany but also claims against “agencies”
[“agences” in the French but “Stellen oder Personen” “agencies” or “persons” in literal
-

5 1 This is particularly evident in the runup to the series of hilateral agreements the Federal Republic did in
fact negotiate with other states between 1959 and 1964.
52 See thereto flOW Burkhard Jahnicke, Washington und Berlin zwischen den Kriegen (Baden-Baden
2003).

69

Richard Nt Buxbaurn
translation in the German]
Given the use of an eventual reparation resolution as
the touchstone for the end of the moratorium and thus as a if not indeed the principal
purpose of the provision, its provenance and its larger context in which the paragraph
is located needs some elaboration. Following that, the critical deferral ofprivate claims
will be explored.
A return to the Dutch objection to the phrasing of this provision will clarif,r the general
significance ofthis Article, as seen at the time. Already in 1951 the Dutch observer at the
preliminary July meeting had raised a specific point about Dutch claims; namely, that
German occupation regulations had permitted German debtors both trade debtors and
issuers of bonds such as the old I)awes and Young Bonds to pay them off at a forced,
and false, exchange rate at a fraction of their real value.
54 This element, which Abs later
quantified at seven billion Reichsmark
5 (and which the Dutch ofcourse now would wish
converted at an appropriate exchange rate), was at the core ofthe Dutch objection to the
implicit deferral of all reparations claims. This was, after all, an element of reparations.
Nonetheless, for the stated reasons the Allied negotiators were, at most, prepared to
propose an addition to Article 5(2), to read:
“Nothing in this paragraph shall be construed as effecting any rights under existing legislation
in the Federal Republic of Germany, or which are provided for in any agreement which has
been signed [56] between the Federal Republic of Germany and any of the other Parties to the
.

-

—

—

present Agreement.”
57

Even this proposal, which of course did nothing to satisfy the substantive Dutch ob
jection, was rejected by the Tripartite Commission, which permitted only a similar
statement in an Annex to the Agreement.
58
The Tripartite Commission was thus on familiar ground when it joined the German
delegation in resisting any effort to keep this issue open; what Secretary of State
Byrnes had cynically said in 1 945 of the illusory nature of the smaller, formerly occu
pied Allies’ hopes of reparations
59 was evident here, seven years later. It was, to make
things worse, a matter of some irony that the same prewar debt claims US and UK
creditors now could press Standstill Claims and bondholders’ claims could not be
pressed by Dutch creditors because oftheir confiscation, in functional ifnot in formal
terms, during the war and occupation years.
From this briefretrospective look, however, it also is clear that it does not fully explain
the reach ofArticle 5(2). We now need to look at its other two components: the deferral
—

—

53 This is the place to rsote what later will become important; namely, that according to the LI)A itself,
the German version is of equal authority with the English and the French. Compare the handling of
this question in 1945 when the Allied Control Council began promulgating legislation, legislation that
regulated the affairs of the German population: only the three Allied languages were authoritative; the
German translation was only offered as a convenience for the affected population.
54 See Point 4, Third Session, Protocol, Deutsche Auslandsschulden at 52.
55 Hermann J. Abs ,,Das Londoner Schuldenabkommen’, in Aus Vortragen von Hermann J. Abs 12 f.
(Stuttgart [Sflddeutsche Bank] January 1953).
56 “Signed” because at this time the Transfer-of-Sovereignty Treaty had not yet been ratified.
57 AA Archives, Vol. LSA 74 (AZ 243-18, Vermerk ofWeiz, February 4, 1953).
58 See “Memorandum containing the views of the Tripartite Commission on German Debts in regard to
paragraph (2) ofArticle 5 ofrhe DebtAgreement”, TGD/53/GM/Doc.2l, 18th Feb. 1953.
59 See Buxbaum, supra n. 12.
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ofnon-state claims, and their deferral whether the claims were against the German state
or other German parties, since it is these components that became the basis ofmuch of
the private litigation of the ensuing decades.
The wording of this provision in the fall of 1952, when, after completion of the pri
vate-sector negotiations with Germany, the governmental delegations reconvened with
the direct involvement of the Tripartite Commission to finalize their part of the LDA,
simply spoke of claims (by occupied states and their subjects) against “the Reich and
agencies of the Reich” As late as November 1 1 when the proposed final draft of the
°
6
entire LDA was presented to the German Cabinet, this had remained the formulation.
On the other hand, during even earlier session of the intergovernmental negotiation
committee, the German delegation had proposed a new formulation in the definitional
article of the draft LDA.
’ Borrowing from the wording of the old Law No. 53 of the
6
Allied Control Council, where it served a somewhat different purpose, the following
Article 1 (g) was suggested:
“Person’ shall mean any natural, collective or juristic person tinder public or private law,
and any government including all political subdivisions, public corporations, agencies and
instrumentalities thereof
,

.

The purpose ofthis reformulation was not elucidated, except for a discussion ofthe fit
ofthe new German Lander under the definition. In his later Commentary on the LDA,
Gurski, who was a Ministry of Finance member of the German delegation, merely
cross-references this definition to its role in defining “creditor” and otherwise limits
himselfto reporting on the provenance ofthe definition in Law No. 5362
The new formulation ofArticle 5(2) was only in the German version. While the English
and French versions remained with “agencies,” the German was expanded to add “persons” [“Personen”] to its version of “agencies” [“Diensstellen”] This expansion has been
discussed in recent years, as class actions against German enterprises based on unjust-enrichment arguments reopened the history of earlier post-LDA suits of this sort and their
failure on the rocks ofthis Article. It is therefore as important as it is difficult to try to es
tablish whether the LDA negotiators understood the reach of this provision at the time.
.

As

already mentioned, the dispute arose at the final Intergovernmental Conference of

J anuary 1953, at which the other Allies were presented with the text hammered out in

Tripartite Commission-German negotiations in the fall of 1952. Most of the Dutch
objection to referencing reparation issues (i.e. deferring them) focused on financial
and economic issues, and were answered with a mixture ofarguments by the US, UK
and French participants, standing shoulder to shoulder in defending the arrangement
with the German members. The tradeoff between German ability to make the agreed
payments and this necessary if “temporary” deferral was stressed, of course. But also
brought back was the role of the waiver clauses of the 1 946 Paris Reparations Agree,

60 See Abs, for German Delegation, to Foreign Office, November 8, requesting presentation of a number
of open issues to the November

meeting of the Cabinet.

61 German Delegation Protocol ofthe results ofthe session ofNegotiation Committee II ofSeptember 29,
1952, p.7.
62 Hans Gurski, Das Ableommen ilber deutsche Auslandsschulden und seine Durchfuhrungsbestim
mungen Konsmentar (2d ed. Cologne 1955) 145ff.
—
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ment, used to argue that without this deferral the non-signatories to that Agreement
63
might press reparations claims that the signatories were precluded from pressing
asserted by the I)utch to be an unacceptable discrimination. Of course, much of
this tangle was occasioned by the earlier squabble about the correlation of the LDA’s
deferral proposal with the Transfer-of-Sovereignty Treaty’s retention of the possibility
of pre-unification reparation agreements. Overall, one gets the sense from the Proto
cols that the lines of argument against the Dutch and Norwegian objections bounced
back and forth among these explanations and in the end amount to little more than
strong-arming the minor Allies into submission. Nonetheless, some references in that
last debate before closure do shed light on the contemporaneous understanding of this
private-litigation issue and deserve quotation in full:
“76. In further discussion of the types of claim which the Netherlands Government had in
mind, I)r. Rinnoy Kan referred to the question ofwage claims ofNetherlands nationals, who
had been detained in concentration camps, against German employers such as 1G. Farbenin
dustrie on which the Netherlands Government would like to come to some arrangement with
Germany and which they did not wish to be deferred until the final reparation settlement
as a result of the wording used in the Debt Agreement. He was not convinced by the reply
given by the Commission and the German I)elegation that such claims could be settled under
Annex IV

—

The German response to this sensitive issue was disingenuous as well as euphemistic:
“77. Herr Abs said. [c]lairns against private individuals arising out of the employment of
Dutch nationals in Germany could be settled under Article 28 ofAppendix 6 of the Conference Report.[
] Article 5(2) ofthe Agreement deferred claims against the Reich and agencies
65
ofthe Reich{
] only and did not bar private restitution claims.”
6
.

.

The next stage of this retrospective inquiry, therefore, will have to turn to the postLDA interstate reparations treaties and to the individual lawsuits against Germany and
German enterprises; the latter a history that begins in the German courts before the
entry into force of the London Debt Agreement and essentially ended with a decision
of the German Constitutional Court of December 2004.68 These two inquiries require
extended discussion that cannot be fit into this short Essay, but are intended for sepa
rate presentation.
63 SeeBuxbaum,supran. 12.
64 GD!VI.Min.l [Final], 20th February 1953 (the Minutes are ofthe January 29 meeting).
65 See “Report of the Conference”, supra n. 32, at 47. Article 28 concerned “Wages, Salaries and Pensions
based on Employment”, and entitled such creditors tn demand from the debtor payment in foreign currcncy ofthc amount owed in five equal yearly instalments
Vhether private claims for both contrac
tual and forced labor (including that of prisoners of war) became the subject of claims under this provision, and what responses German governmental and banking authorities made to such claims, would
require further archival research.
66 In the German version ofthe Protocol, the comment is given, again, as ,,Stellen und Personen’. Whether
Abs spoke in German or English cannot now be determined, though it is tempting to speculate that he
used English, both because he knew it and because the English chairman of the Tripartite Commission
commended the non-native speakers of English for their willingness to use it as the working language of
the discussions in the interest of efficiency.
6 Minutes, supra n. 65.
68 BVerfGE of December 7, 2004, 1 BvR 1804/03, available at www.bundesverfassungsgericht.dc/
cntscheidungcn!rs20041207_l.
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