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Dissolution
Court holds that forced dissolution was not warranted because close corporation steadily
paid dividends to minority shareholders.
Stuparich v Harbor Furniture Mfg., Inc. (2000) 83 CA4th 1268, 100 CR2d 313
This case, only the third reported decision under Corp C §1800(b)(5) in a quarter century,
clarifies and raises the bar for success in suits for involuntary dissolution of a corporation
with 35 or fewer shareholders on the ground that "liquidation is reasonably necessary for
the protection of the rights or interests of the complaining shareholder or shareholders."
Plaintiff sisters' grandfather founded and later incorporated Harbor Furniture
Manufacturing, Inc. as a furniture manufacturer. In 1946, Harbor Furniture purchased
land as an investment in Los Angeles County, later developing it into a mobilehome park
that the company operates to this day.
At the time they filed these dissolution proceedings in 1996, each sister held 19.05
percent of the voting shares and 33.33 percent of the nonvoting shares in the corporation.
Their brother, Malcolm, Jr., owned 51.56 percent of the voting shares and the remaining
nonvoting shares. Unidentified third parties held the remaining 10.34 percent of the
voting shares.
Aside from attending annual board meetings between 1990 and 1996, plaintiffs did not
participate in running the corporation, while Malcolm, Jr. had worked with his father in
the day-to-day operations of Harbor Furniture since 1961, and had become chief
executive officer in 1982. He and his wife and son earned combined annual salaries of
more than $229,000 as employees of the company.
In late 1995, plaintiffs proposed creating formally separate divisions for the financially
successful mobilehome park and the furniture operation, because the latter was incurring
substantial financial losses each year. They gave notice for a meeting, but Malcolm, Jr.
notified them that the notice was defective and the board would not hold a meeting to
discuss their proposal. The sisters, frustrated at their perceived lack of control in the
corporation, stopped attending annual meetings and requested that Malcolm, Jr. buy out
their shares, which he refused to do.
Involuntary Dissolution

Plaintiffs filed a complaint seeking involuntary dissolution of the corporation under Corp
C §1800(b)(5), alleging that dissolution was necessary because the relationship between
them and their brother had deteriorated to the point of violence, and that he was keeping
the furniture operation going only because he and his family drew substantial salaries
from it. They further alleged that he had refused to buy out their shares.
The trial court granted defendants' motion for summary judgment, finding that plaintiffs
did not need the court's protection because they had consistently received dividends.
The court of appeal affirmed, basing its decision on the two cases earlier decided under
this provision, Stumpf v C. E. Stumpf & Sons (1975) 47 CA3d 230, 120 CR 671, and
Bauer v Bauer (1996) 46 CA4th 1106, 54 CR2d 377. In Stumpf, plaintiff son "left
employment with the corporation after a management dispute" and was removed as an
officer. Affirming the dissolution decree, the court focused on the fact that after his
withdrawal from the business, plaintiff had received no salary, dividends, or other return
from his investment in the corporation. In Bauer, the bad-faith conduct of plaintiffminority shareholders was dispositive against their dissolution plea.
[PAGE 10]Payment of Dividends
The Stuparich court focused principally on the fact that, in contrast with Stumpf,
plaintiffs in this case had received regular and substantial dividend payments. From 1984
to 1996, each sister received more than $800,000 in dividends from Harbor Furniture's
distributions of over $2.7 million, even though the furniture portion of the business
sustained losses of nearly that amount during the fiscal years 1990-1998. By pointing to
this as the primary factual distinction between this case and Stumpf, the court seemed to
suggest that the substantial reduction in plaintiffs' dividend payments due to the furniture
business's losses would be irrelevant as long as they continued to receive something. The
court, however, did not indicate at what point it would consider dividend payments
insufficient to withstand an action for involuntary dissolution under Stumpf.
The court focused instead on the fact that Malcolm, Jr., unlike plaintiffs, participated in
the day-to-day operations of the corporation. By noting that the plaintiff in Stumpf had
made an investment in the corporation, the court further seemed to imply that Malcolm
Jr.'s analogous "investment" of time and effort was more valuable than plaintiffs' passive
ownership interests. The court did not discuss the fact that Malcolm Jr. received
substantial compensation for this "investment." Finally, the court pointed out that
plaintiffs "voluntarily" decided to cease all participation in the corporation after the
hostility began, although this should be seen in the context of their persistent attempts to
increase their participation through convening annual board meetings over the preceding
six years. Despite its emphasis on the "extreme hostility" between the Stumpf plaintiff
and his family as an additional decisive factor in that court's decision to order dissolution,
the Stuparich court noted this factor only to dismiss as irrelevant a physical altercation
between one of the sisters and her brother that had resulted in minor injuries to the sister.
Business Judgment

The approach of the Stuparich court validates involuntary continuing investment in a
corporation in the common situation in which the investment is bequeathed to the
shareholder rather than voluntarily made; a nontrivial return on that forced investment by
way of dividends seems sufficient to permit rejection of a Corp C §1800(b)(5) challenge.
Compare the argument of Jordan, The Close Corporation Provisions of the New
California General Corporation Law, 23 UCLA L Rev 1094, 1145 (1976):
[Corp C §1800(b)(5)] need not be limited to cases of the totally excluded shareholder.
Even if he is getting some return, it may be less than he can get elsewhere. If the
complainant can show that he has a legitimate self-interest in withdrawing from the
corporation, there should be a strong presumption in favor of allowing him to do so.
Unlike Stumpf, there was no original expectation of compensated service for the
corporation in this case; thus, no question of termination of that expected compensated
service could arise. This suggests that there was the possibility of a different approach
had the plaintiffs, from an earlier age, been appointed by the predecessors in the family
firm to such positions. As for plaintiffs' effort to question the business judgment of
continuing the money-losing manufacturing component of the company—which was the
only component that justified defendants' employment and compensation, the property
management being in professional hands—the court saw it as exactly that: a business
judgment which, in the absence of a demonstrated breach of the duty of loyalty, was not
for the court to second-guess.
COMMENT: The dissolution remedy set forth in Corp C §1800(b)(5) applies only when
the corporation has 35 or fewer shareholders. In Stuparich, the court cites the Legislative
Committee's comment to Corp C §1800, which refers to new legislation authorizing the
formation of close corporations. One of the requirements for such statutory close
corporations is that they have no more than 35 shareholders. Corp C §158(a). The
Stuparich court states that "[t]o provide close corporation shareholders with a remedy,
[Corp C §1800(b)(5)] permits any shareholder of a close corporation to initiate
involuntary dissolution." 83 CA4th at 1274. In Stuparich, the court refers to the
corporation only as "a closely held family corporation," with no indication as to whether
or not it was a statutory close corporation. That is not important, however. Although Corp
C §1800(b)(2), the standing subsection relevant to this case, seems to afford a remedy
only to shareholders "of a close corporation" (which under Corp C §158 would imply a
statutory close corporation), the substantive ground for complaint at issue here, Corp C
§1800(b)(5), contains its own standing rule, as the term "any corporation with 35 or
fewer shareholders" therein makes clear. Corporations Code §1800(b)(5) undoubtedly
applies whether or not the corporation in question is a statutory close corporation. 
Related Cases
Corporate Names
Corporate name may be reserved and adopted by another while corporation is suspended.

Boyer v Jones (2001) 88 CA4th 220, 105 CR2d 824
The Secretary of State suspended the Boyers' corporation for failure to file annual
statements (Corp C §1502[PAGE 11]) or tax returns (Rev & T C §23305.1). The Boyers
were unaware of the suspension for three years until informed of it in litigation with a
former employee. They then filed the delinquent statements and returns, paid all
penalties, and sought a Certificate of Revivor from the Franchise Tax Board (Corp C
§2205(d); Rev & T C §23305). In the meantime, however, the former employee had
reserved the corporate name for himself, and, shortly thereafter, filed articles of
incorporation. The Boyers sought a writ of mandate to compel the Secretary of State to
restore the name to them.
The court of appeal held that the name of a suspended corporation may be reserved and
adopted by another. Although a suspended corporation retains some attributes of
corporate existence, it is "disqualified from exercising any right, power, or privilege."
Rev & T C §23301. Among the rights it may no longer exercise is the right to hold its
corporate name or prevent another from adopting it.
One of the few rights a suspended corporation retains is the right to amend its articles to
set forth a new name (Rev & T C §23301), which suggests that a corporation loses its
name while it is under suspension.
The court also noted that a corporation may adopt a name that is similar to an existing
corporation's name, if the existing corporation consents. Corp C §201(b). Because a
suspended corporation cannot give its consent, however, the statute must be read as not
requiring consent when the name is that of a suspended corporation.
Directors and Officers
Director is not covered by commercial general liability (CGL) policy unless acting in
capacity as director.
Lomes v Hartford Fin. Servs. Group, Inc. (2001) 88 CA4th 127, 105 CR2d 471
After the business relationship between the two shareholders of a corporation soured,
protracted litigation ensued. The issue in this case was whether Lomes, a director and
shareholder, could claim status as an insured under a corporation's CGL policy. The trial
court held that the CGL insurer had a duty to defend Lomes in a counterclaim brought by
the corporation against him as an individual, alleging defamation of the corporation.
The court of appeal reversed. An insurer's duty to defend is broader than the duty to
indemnify. However, if there is no potential for coverage, there is no duty to defend.
Whether an insurance policy provides that potential is a question of law and is
determined by comparing the allegations of the complaint with the terms of the policy.
The CGL policy covered, among other damages, "personal and advertising injury,"

including defamation. Directors were insured only with respect to their duties as
directors.
It was undisputed that at the time of the alleged acts Lomes was a director. He allegedly
telephoned a lender of the corporation and suggested that the corporation was not
creditworthy and that the other shareholder was dishonest. The court held that Lomes
could not reasonably be said to have been acting in his capacity as a director of the
corporation when he allegedly defamed the corporation and his former business partner.
In fact, he was acting against the very organization from which he attempted to derive his
status as an insured person. See Milazo v Gulf Ins. Co. (1990) 224 CA3d 1528, 274 CR
632.
Further, because a corporation does not act through individual directors but through its
board of directors, an individual director has no authority to take action on the
corporation's behalf without the board's consent. Lomes did not claim to be authorized to
contact the lender, or make statements harmful to the corporation's loan application.
Thus, he was sued purely in his individual capacity. The CGL insurer had no duty to
defend him.
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