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Business Law in Japan and the U.S.: Laws, Contracts, Markets, and Social Norms 

Zenichi Shishido 

 

Day1. Introduction 

1. The Olympus Scandal and Japanese Corporate Governance 

 Company Community Explanation 

2. Overview of the Course 

   A. What Are We Doing? 

 Comparative Business Model and Enterprise Law 

 Micro Analysis from Macro Perspective 

   B. Why Study Japanese Law? 

 The US Model v. Japanese Model 

 Common Law v. Civil Law 

   C. What Will Be the Models of the Future? 

   D. Analytical Framework 

 Incentive of the Players 

 Binary Contracts and Coalitions 

 Transaction Cost  

 Complementarities 

3. Road Map of the Course 
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The Third Party Committee of Olympus Corporation, Investigation Report 

Summary (Dec. 6, 2011) http://www.olympus-

global.com/en/info/2011b/if11206corpe.pdf 

Floyd Norris, Deep Roots of Fraud at Olympus, New York Times, Dec. 8, 2011 

http://www.nytimes.com/2011/12/09/business/deep-roots-of-fraud-at-

olympus.html?_r=1 

Wikipedia, Olympus Scandal http://en.wikipedia.org/wiki/Olympus_scandal 

Zenichi Shishido, Japanese Corporate Governance: The Hidden Problem of the 

Corporate Law and Their Solutions, 25 Del. J. Corp. L. 189 (2000). 

Rafael La Porta, et.al., Legal Determinants and External Finance, 52 J. Fin. 1131 

(1997). 

Zenichi Shishido, The Incentive Bargain of the Firm and Enterprise Law: A Nexus of 

Contracts, Markets, and Laws, Introduction to Enterprise Law: Contracts, Markets, 

and Laws in the US and Japan (Zenichi Shishido, ed., forthcoming). 

 

 

Day2. Keiretsu 

1. Markets and Hierarchies 

 Ex-post Conflicts Cost 

 Ex-ante Investment Distortion 

2. Relational Contracts 

 Fisher Body 

 Vertical Keiretsu 

3. Cross-Shareholding and Its Influence on Corporate Governance 

http://www.olympus-global.com/en/info/2011b/if11206corpe.pdf
http://www.olympus-global.com/en/info/2011b/if11206corpe.pdf
http://www.nytimes.com/2011/12/09/business/deep-roots-of-fraud-at-olympus.html?_r=1
http://www.nytimes.com/2011/12/09/business/deep-roots-of-fraud-at-olympus.html?_r=1
http://en.wikipedia.org/wiki/Olympus_scandal
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 Horizontal Keiretsu 

 Its Unwinding 

4. Equity Carve-Outs and Parent-Subsidiary Listing 

 

Economic Sciences Prize Committee of the Royal Swedish Academy of Sciences, 

Economic Governance (Scientific Backgrounds on the Sveriges Risksbank Prize in 

Economic Sciences in Memory of Alfred Nobel 2009). 

Benjamin Klein, et al., Vertical Integration, Appropriable Rents, and the 

Competitive Contracting Process, 21 Journal of Law and Economics 297 (1978). 

Banri Asanuma, Manufacturer-Supplier Relationships in Japan and the Concept of 

Relation-Specific Skill, 3 Journal of the Japanese and International Economics 1 

(1989). 

Ronald Gilson & Mark J. Roe, Understanding the Japanese Keiretsu: Overlaps 

Between Corporate Governance and Industrial Organization, 102 Yale L. J. 871 

(1993). 

James R. Lincoln and Masahiro Shimotani, Whither the Keiretsu, Japan’s Business 

Networks? How Were They Structured? What Did they Do? Why Are They Gone?, 

(Institute for Research on Labor and Employment Working Paper Series, UC 

Berkeley 2009). 

Hideakai Miyajima and Fumiaki Kuroki, The Unwinding of Cross-Shareholding in 

Japan: Causes, Effects, and Implications, Masahiko Aoki et al. eds., Corporate 

Governance in Japan: Institutional Change and Organizational Diversity 79 (2007). 

J. Allen, Capital Markets and Corporate Structure: The Equity Curve-Outs of 

Thermo Electron, 48 J. Fin. Econ. 99 (1998). 

Hideaki Miyajima, Keisuke Nitta, & Zenichi Shishido, Economic Analysis of Parent-

Subsidiary Listings: Are the Conflicts of Interest Severe? (Working Paper 2011). 
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Day3. Incentives of Human Capital Providers and Internal Governance 

1. Employment Protection Laws and Labor Markets: Lifetime Employment? 

 Social Norm 

 The Four Factors Test 

 Tax-Free Reorganization 

 Liquidity of Labor Markets: Firm Specific or Industry Specific Information 

2. Labor Union Laws and Labor Management Relationships 

 Coalition among Employees 

 Coalition between Management and Employees 

3. Internal Governance 

 Continuity of Human Capital Providers and Different Time Horizon 

 Care about Future Firm Value and Long-Term Perspective 

 

J.H. Verkerke, What We Know (and Don’t Know) about How Employment 

Protection Law Afffects Employment, Ch.1 of Enterprise Law. 

Toru Kitagawa, Complementarity among the Abusive Dismissal Rule, Company 

Community Norms, and an Illiquid External Labor Market: Transformation of 

Directors’ Fiduciary Duty under Japanese Corporate Law, Ch.2 of Enterprise Law. 

Ronald J. Gilson & Mark J. Roe, Lifetime Employment: Labor Peace and the 

Evolution of Japanese Corporate Governance, 99 Colum. L. Rev. 508-540 (1999). 
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Chiaki Moriguchi, Implicit Contracts, the Great Depression, and Institutional 

Changes: A Comparative Analysis of U.S. and Japanese Employment Relations, 

1920-1940, 63 Journal of Economic History 625 (2003). 

Kenneth G. Dau-Schmidt & Benjamin C. Ellis, The Relative Bargaining Power of 

Employers and Unions in the Global Information Age: A Comparative Analysis of 

the United States and Japan, Ch.3 of Enterprise Law. 

Sanford M. Jacoby, The Embedded Corporation: Corporate Governance and 

Employment Relations in Japan and the United States 21-40 (2005). 

Viral V. Acharya, Stewart C. Myers, & Raghuram G. Rajan, The Internal 

Governance of Firms, 66 J. Fin. 689 (2011). 

 

 

Day4. External Governance and Shareholder Activism: Exercise of Voice 

1. The Role of External Governance and Balance between Autonomy and 

Monitoring  

2. Shareholders’ Voting Right and Proxy Machinery 

3. Minority Shareholders Right 

 Right of Proposal 

 Shareholder Suits 

4. Stock Ownership Structure 

 Myth of Dispersed Ownership 

 Cross-shareholding 

 Institutionalization 

5. Financial Regulations on Coalition among Shareholders 
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Zenichi Shishido & Takaaki Eguchi, The Future of Japanese Corporate Governance: 

Internal Governance and the Development of Japanese-Style External Governance 

through Engagement, in Research Handbook on Shareholder Power (Randall 

Thomas & Jennifer Hill, eds., forthcoming). 

William T. Allen, The Corporate Director’s Fiduciary Duty of Care and the Business 

Judgment Rule under US Corporate Law, in Comparative Corporate Governance : 

The State of the Art and Emerging Research 307 (Klaus J. Hopt, et al. eds., 1998). 

Luigi Zingales, The Value of the Voting Right: A Study of the Milan Stock Exchange 

Experience, 7 Rev. Fin. Stud. 125 (1994). 

Mark D. West, Why Shareholders Sue: The Evidence from Japan, 30 J. Legal Stud. 

351 (2001). 

Thomas W. Briggs, Corporate Governance and the New Hedge Fund Activism: An 

Empirical Analysis, 2007 Journal of Corporate Law 681. 

Sanford M. Jacoby, Convergence by Design: The Case of CalPERS in Japan, 55 Am. 

J. Comp. L. 239 (2007). 

Takaya Seki, Legal Reform and Shareholder Activism by Institutional Investors in 

Japan, 13-3 Corp. Governance 377 (2005). 

 

 

Day5. External Governance by Exit: Mergers and Acquisitions 

1. Shareholder Exit and Significance of Control Market 

2. Regulations of Buyers and Sellers in Hostile Takeovers 

 Tender Offer Regulations 

 Poison Pills and Independent Directors 
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 Shareholder Choice and Cross Shareholdings 

3. Conflicts of Interest in Friendly Takeovers 

 Revlon Duty or Not 

 Stakeholder Interests and Fiduciary Duties of Management 

4. Tax Law and Employment Law Effects 

 

Michael Jensen, Takeovers: Their Causes and Consequences, 2 J. Econ. Persp. 21 

(1988). 

Curtis Milhaupt, Takeover Law and Managerial Incentives in the United States and 

Japan, Ch.9 of Enterprise Law. 

Zenichi Shishido, A Response to John Armour, Jack B. Jacobs and Curtis J. Milhaupt, 

Harv. Int’l L. J. (Feb. 10, 2011), http://opiniojuris.org/2011/02/10/hilj_shishido-

response-to-armour-jacobs-milhaupt/ 

Hidefusa Iida & Kenichi Sekiguchi, Reappraising the Role of the Appraisal Remedy, 

Ch.12 of Enterprise Law. 

John Coffee, Jr., Expert Opinion for Livedoor v. Nippon Broadcasting. 

Tetsuya Watanabe, Income and Incentives for Corporate Transactions: A Japanese 

Perspective, Ch.16 of Enterprise Law. 

Marco Pagano & Paolo Volpin, Managers, Workers, and Corporate Control, 60 

Journal of Finance 841 (2005). 

Jean Tirole, The Theory of Corporate Finance, Ch.1 (2006). 

 

 

Day6. The Role of Creditors and Bankruptcy Law as the End-Game Norm 
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1. Creditors’ Role in Corporate Governance 

 Monitoring Role of Debt 

 Main Bank System as a Coalition among Monetary Capital Providers 

2. Pre-Bankruptcy Incentive Problems 

 Main Bank Monitoring and Out-of-Court Workouts 

 Renegotiation and Insurance 

3. Problems of Post-Bankruptcy Senior Creditor Control 

 Fire Sale Bias 

 Trade-off between Keeping Priority and Maximizing Asset Value 

4. Discontinuity between Corporate Law Regime and Bankruptcy Law Regime 

 Directors’ Fiduciary Duty in the Zone of Insolvency: Companies Act Art. 429 

 Pre-Package Reorganization 

 

George Triantis, The Role of Debt in the Govrnance of US Business Corporations, 

Ch.5 of Enterprise Law. 

Yasuhiro Arikawa and Hideaki Miyajima, Relational Banking in Post-Bubble Japan: 

Co-existence of Soft – and Hard Budget Constraint, Masahiko Aoki  et al. eds., 

Corporate Governance in Japan: Institutional Change and Organizational Diversity 

51 (2007). 

Kenneth M. Ayotte & Edward R. Morrison,  Senior Creditor Control in Chapter 11, 

Ch.6 of Enterprise Law. 

Wataru Tanaka, Cramdown versus Extinguishing Security Interests: Secured 

Claims in Bankruptcy in the United States and Japan, Ch.7 of Enterprise Law. 
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Anthony Casey, The Creditors’ Bargain and Option-Preservation Priority in 

Chapter 11, 78 U. Ch. L. Rev. 759 (2011). 

 

 

Day7. Incentives of Management: Executive Compensation and Board Systems 

1. Incentives of Management: Reputation, Money, and Risk Taking 

2. Reputation and Influence of Markets 

3. Executive Compensation 

4. Risk Taking 

 SOX and J-SOX 

5. Board Systems and Independent Directors 

The Role of Independent Directors and Regulations 

The Determinants of Board Structure 

Statutory Auditor (Kansayaku) 

6. Board as an Intersection of Internal Governance and External Governance  

Managing Board, Monitoring Board, and Bargaining Board 

 

David Gamage & Shruti Rana, Taxation and Incentives in the Business Enterprise, 

Ch.15 of Enterprise Law 

Minoru Nakazato, J. Mark Ramseyer, & Eric Rasmusen, Executive Compensation in 

Japan: Estimating Levels and Determinants from Tax Records (Working Paper 

2007). 
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Zenichi Shishido & Sadakazu Osaki, Reverse Engineering SOX versus J-SOX: A 

Lesson in Legislative Policy, Ch.20 of Enterprise Law. 

Jeffrey Gordon, The Rise of Independent Directors in the United States, 59 Stan. L. 

Rev. 1465 (2007). 

James S. Linck, Jeffry M. Netter, & Tina Yang, The Determinants of Board 

Structure, 87 J. Fin. Econ. 308 (2008). 

Hideaki Miyajima, The Diversification of Corporate Governance Arrangements: 

Ownership Structure and the Board of Directors, Comments on Part III of 

Enterprise Law.  

Kenichi Osugi, Stagnant Japan?: Why Outside (Independent) Directors Have Been 

Rare in Japanese Companies, Ch.14 of Enterprise Law 

 

 

Day8. The Role of Government and Legislative Policy 

1. Government as Tax Collector, Law Maker, Law Enforcer, and Regulator 

2. Incentive Effects of Tax 

3. Significance of Enforcement 

 Public Enforcement and Private Enforcement 

4. Industry Regulations 

 Administrative Informality 

5. Desirable Legislative Policy? 

 The Cost and Benefit of Disclosure Regulations 

Backward Induction 
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6. Political Economy of Law Making: The Law Maker as the Fifth Player 

 Incentive of Lawmakers 

 Coordination Problems 

 Social Democracy and Shareholder Diffusion 

 Interest Group Coalitions and Electoral Institutions 

Scandals and Salience 

 

Curtis J. Milhaupt, Managing the Market: The Ministry of Finance and Securities 

Regulation in Japan, 30 Stan. J. Int’l L. 423 (1994). 

Shigeki Kusunoki, Shaping an Anti-Monopoly Law Sanction Regime against Cartels 

or Bid Collusion: A Perspective on Japan’s Choice, 79 U. Det. Mercy L. Rev. 399 

(2001-2002). 

Michael K. Young, Judicial Review of Administrative Guidance: Governmentally 

Encouraged Consensual Dispute Resolution in Japan, 84 Colum. L. Rev. 923 (1984). 

Takehisa Nakagawa, Administrative Informality in Japan: Governmental Activities 

outside Statutory Authorization, 52 Admin. L. Rev. 175 (2000). 

Zenichi Shishido, The Incentive Bargain of the Firm and Enterprise Law: A Nexus of 

Contracts, Markets, and Laws, Introduction to Enterprise Law. 

Benjamin E. Hermalin, Transparency and Corporate Governance, Ch.19 of 

Enterprise Law. 

Peter A. Gourevitch, The Politics of Corporate Governance Regulation, 112 Yale L. 

J. 1829 (2003). 

Pepper Culpepper, Quiet Politics and Business Power: Corporate Control in 

Europe and Japan, Ch.1 (2011). 
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Roberta Romano, Regulating in the Dark, Ch.21 of Enterprise Law. 

 

 

Day9. Guest Speaker: John Sasaki 

 

 

Day10. Discussions: Searching for New Business Systems 

1. Pros and Cons of the Japanese Business System 

2. Pros and Cons of the US Business System 

3. Different Environments and Future Possibilities 

 


