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This seminar will consider how law does -- and should -- manage diversity in a liberal, pluralistic, conflicted, and competitive society.  We shall focus our attention on ethno-racial-religious identities, primarily in their public (i.e., social, organizational, political, and legal) aspects.  Other sources of identity such as disability, gender, and sexuality will receive less attention because other Boalt courses focus on them.

The course will meet every Tuesday afternoon from 3:35-5:35 pm in room 105, and include a ten-minute break.   

Readings: The required coursebook is my Diversity in America: Keeping Government at a Safe Distance (Harvard/Belknap, 2003), which is in paperback and can be purchased at the Boalt bookstore. Other readings will include court decisions, academic papers, social science materials, and newspaper articles. All assignments will be posted on the bSpace, but some of those readings that are readily accessible to you through the law school's databases (e.g., court cases) will not be scanned onto it.  

Course structure: The course divides naturally into four parts.  Part I presents some conceptual, normative, empirical, and historical frameworks for thinking more systematically about the relationships among groups, diversity, and law.  Part II considers ethnic politics and culture in the U.S., focusing on our two largest minority groups: blacks and Mexican-Americans. Part III explores seven specific policy domains where the management of diversity is a central legal and policy goal, constraint, or resource: (1) immigration-related diversity issues (e.g., admissions, citizenship, language policy); (2) affirmative action; (3) associational rights; (4) religion (e.g., free exercise, establishment, school choice, and charitable choice); (5) residential neighborhood patterns; (6) voting rights; and (7) inequality and social mobility. During these classes, we shall certainly touch on other relevant issues (e.g., profiling, anti-discrimination law, economic factors).  In Part IV, we shall look across these specific domains and consider alternative strategies and techniques for managing diversity. Hopefully, enough time will remain at the end for some students to present their seminar papers (see below). 


Papers:  All students must write a graded paper, for which the usual Boalt rules and standards apply. I plan to devote some of the final sessions to presentation of student draft papers with a view to exposing members of the class to a broader range of issues and to improving the papers through the comments received from me and the other students. It is essential that each student meet with me as soon as possible to discuss paper topics.  The best papers -- and the most rewarding research experiences -- result when students work on subjects in which they have developed an independent interest and intellectual agenda.  Accordingly, you should try to come to our initial meeting in my office with one or more possible areas or topics to which I can then react and help you refine.  One category of possible papers is an in-depth examination of particular programs.  If you have no ideas, I can try to help you develop one.  

Class attendance and discussions: All students are expected to attend all classes, and classes may not be electronically recorded without my advance permission. Class discussions will revolve around the readings and some questions that I shall pose in advance.  I shall lead the discussions, but starting with week 2, one of you will be asked to read a week’s assignment with special care, so think about which one or two topics particularly interest you; I’ll circulate a sign-up list for this at the first class.  All students, however, are expected to participate actively in each class.  


Grades: I shall place greatest weight on the quality of the final paper but also take into account the quality (not just the quantity) of class participation.


Office Hours.  To be announced

Below is a detailed reading list (together with questions for each topic) for the first three weeks, and a topical outline for the remainder of the course.  (I shall post the reading list for those later topics well in advance).  Do not be alarmed at its length; many of the items are newspaper articles and short article excerpts, and much of it consists of questions for your consideration.  Only the starred readings are required, but I hope that you will read as much of the remaining ones as possible; they are invariably interesting.
Some of the questions relate to the optional readings.
PART I: Frameworks
Week 1 (Tuesday, January 7, 2014): Introduction: Thinking about Groups and Diversity

* Schuck, Diversity in America, chap. 1 

         * Leon Wieseltier, “Against Identity,” The New Republic, November 28, 1994, pp. 24-32
            Lawrence E. Harrison, “Introduction: Why Culture Matters,” in Culture Matters: How             

               Values Shape Human Progress (L. Harrison & S. Huntington, eds., 2000), pp. xvii-
                xxii, xxiv-xxxii    

   Werner Sollors, “Introduction,” in Sollors, ed., The Invention of Ethnicity (1989), pp. 
       ix-xx

Some questions: 

1. What is diversity?  Why do, and why should, we – and the law – value or disvalue it? Is there anything new about this value and its social and legal roles? What is the relationship between what I call “diversity-in-fact” and “diversity-as-ideal”?

2.  Can we think coherently about diversity without clarifying some (arguably) cognate concepts such as group, identity, authenticity, culture, ethnicity, and community? How do the readings – especially Harrison, Wieseltier, and Sollors – illuminate the meaning of these concepts? 

3. What does it mean for the law to “manage” diversity, and what are the different management goals that it might undertake? Which tools are available to it for these purposes? How important are “non-law” techniques – individual conduct, group activity, and civil society institutions – in managing diversity?

4. Can and should a liberal legal order be neutral in managing cultural conflicts? (Note that the First Amendment bars the regulation of speech content).  If so, what does neutrality mean in this context and what are the constraints on pursuing it?  If not neutrality, then what other value(s) should orient the law?

5.  To what extent does the value of diversity depend on its provenance?
Week 2 (January 14: Sharpening the Concepts
* James Clifford, "Identity in Mashpee," in The Predicament of Culture (1988), pp. 277-93, 318-27, 333-46

* Brendan Koerner, “Blood Feud,” 

      http://www.wired.com/wired/archive/13.09/seminoles_pr.html 

* Newspaper articles on deafness and community

* Donald L. Horowitz, Ethnic Groups in Conflict (1985), pp. 22-3, 41-57

         * Amy Chua, World on Fire: How Exporting Free Market Democracy Breeds Ethnic 
               Hatred and Global Instability (2003), pp. 5-17

   Lan Cao, “The Ethnic Question in Law and Development,” 102 Mich. L. Rev. 1044, 
      1056-82 (2004) (review of Chua)

  Richard H. McAdams, “Cooperation and Conflict: The Economics of Group Status   

      Protection and Race Discrimination,” 108 Harv. L. Rev. 1005, 1005-36 (1995)

Daniel Goleman, "Amid Ethnic Wars, Psychiatrists Seek Roots of Conflicts," N.Y.  

      Times, Aug.  2, 1994, at C1

Peter H. Schuck, “In Diversity We (Sorta) Trust,” The American Lawyer (December 

   2007), pp. 83-84 (review of Putnam article)
Nicholas Wade, “Depth of Kindness Hormone Appears to Know Some Bounds,” N.Y. Times, Jan. 11, 2011, at D1
Some questions:

1. Consider the Mashpee Indian litigation. How does the law go about defining a “culture” or a “group”? What counts as evidence?  Should legal rights turn on testimony by anthropologists?  Consider also Koerner’s discussion of the Freedmen in this connection. In a cosmopolitan world, how meaningful is tribal or ethnic or racial identity?

2. Consider the readings on deafness. In what sense would or should someone like Leah Cohen be considered unqualified to be head of Gallaudet? Suppose cochlear implants were perfected. Should a parent be able to insist on it, and should the answer depend on whether the parent is deaf or hearing?  Could a law require it?

3. Is Horowitz correct in challenging the idea that color is especially conducive to group cohesion and inter-group hostility?  Was Freud’s notion of the “narcissism of minor differences” correct, and if so, what causes it?  How might this notion be relevant to law’s role in managing diversity? How might Horowitz’s “birth-choice continuum” be relevant to law’s role?

4. Consider the Chua reading (and the optional review by Cao). How might law’s role vary depending on which of these two accounts is correct (if you think that they are inconsistent)?

5.  Is McAdams’ account of discrimination correct, and if so, how should law respond?

6. If Putnam is correct about diversity’s effects on community and democracy, what can or should law do about it?  Do his findings raise special problems in wartime and military units?
7. Is it possible or desirable for a liberal policy and legal order to transcend the nation-state?  If so, how should the law deal with narrower allegiances such as nationality or ethnicity?  

 Week 3 (January 21)  Diversity: Concept, History, and Valuation

* Peter H. Schuck, Diversity in America, chapters 2 and 3

* Amy L. Wax, “The Discriminating Mind:  Define It, Prove It,” 40 Conn. L. Rev. 979 (2008)

* Peter H. Schuck, Meditations of a Militant Moderate: Cool View on Hot Topics (2006), pp. 140-44
* Schuck, Citizens, Strangers, and In-Betweens (1998), 264-81 (review of Sowell,        

         Migration and Culture)
* Eduardo Porter, "The Divisions That Tighten the Purse Strings," N.Y. Times, Apr. 29, 2007, p. BU4
   Lizette Alvarez, “Finland Makes Its Swedes Feel at Home,” N.Y. Times, Dec. 25, 2005, p. 12

   Nicholas Wade, “Genetic Find Stirs Debate on Race-Based Medicine,” N.Y. Times, Nov. 11, 2005, A16

 “Race and Medicine,” The Economist, Apr. 15, 2006, at 79-80

 Miriam Jordan, “California Prisons Uneasily Prepare to Desegregate Cells,” Wall St. J., Mar. 21, 
2006, B1

 “Babelling on,” The Economist, Dec. 16, 2006, p. 50

 Sam Roberts, "New Demographic Racial Gap Emerges," N.Y. Times, May 17, 2007, A21

 "Major Effort Is Under Way to Revive and Preserve Hawaii's Native Tongue," N.Y. Times, Apr. 15, 2007, p.A18

 Naomi Schwarz, "North American Dialects" National Geographic, Dec. 2005 

Some questions:

1. According to Michael Walzer, “Self-government has tended to produce relatively homogeneous communities and has been fully successful only within such communities. The great exception to this rule is the United States. . . .[P]olitics follows nationality, wherever politics is free. Pluralism in the strong sense -- one state, many peoples -- is possible only under tyrannical regimes.”  Is this true, and if so, why?

2. Is there a distinctive American culture or ethos? If so, what are its elements?  Does it include parenting style (consider Amy Chua’s “Tiger Mom” critique of it)?  Is its distinctiveness increasing or decreasing?  
3. What is the relationship, if any, among diversity-as-ideal, cosmopolitanism, and universalism? What are the causes of these stances or ideals?

4. Genuine vs. spurious diversity: in which contexts does the difference between them matter most? What are the markers of authenticity, and how does law relate to it?

5. Consider Robert Post’s taxonomy of legal structures of diversity, and my gloss on it toward the bottom of p. 38. How might benign law engender conflicts over individual and group identities? 

6. Would my “functionalist” defense of diversity extend to diversities of all kinds? Can law exploit conflict to make it functional without also generating dysfunctional aspects?

7. What are the implications of Amy Wax’s article, and of my little essay on profiling, for legal analysis and public discourse about discrimination? 
8.  Can and should antidiscrimination law distinguish among disparate impact, disparate treatment, statistical discrimination, unconscious bias, and profiling?

PART II: Ethnic Politics and Culture

 SEQ CHAPTER \h \r 1Week 4 (January 28): Blacks

Week 5:  (February 4) Mexican-Americans





     PART III: Specific Policy Domains

Week 6 (February 11): Immigration and Citizenship
Week 7 (February 18): Affirmative Action 

Week 8 (February 25): Associational Rights

Week 9 (March 4): Religion
Week 10 (March 11): Residential Patterns
Week 11 (March 18): Voting Rights
Spring Break
Week 12 (April 1):  Inequality and Social Mobility
PART IV: Managing Diversity

Week 13 (April 8): Student Papers

Week 14 (April 15):  Premises, Principles, Policies, and Punctilios
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