Law 244.45 – Mediation for Litigators
Spring 2014 Syllabus
Lecturer:  Michelle M. Leetham

415-518-3056 (Mobile)

415-273-8071 (Office)

mleetham@rodanandfields.com
Assistant Lecturer:  Alka Ramchandani
415-710-9629 (Mobile)

415-399-6033 (Office)

aramchandani@ebglaw.com
Assistant Lecturer:  Sarah Nichols
415-710-9116 (Mobile)

415-536-3442 (Office)

sarah.nichols@ogletreedeakins.com
Class Meeting Time: Tuesday, 6:25 – 9:05 p.m.

Room: ; Lecture: 136; Break-out rooms: 123 & 129
Office Hours: By appointment
Required Text: 
Golann & Folberg, Mediation: The Roles of Advocate and Neutral (2nd edition 2011) Aspen Publishers
Various materials from the text’s web-based Appendix are noted in the Syllabus. These additional resources are not mandatory reading, but, rather, are noted for those students wishing to delve further into the subject area. The Appendix is found at: 
www.aspenlawschool.com/books/folberg_resolvingdisputes
Recommended Texts: 
The following recommended texts can be borrowed from the instructor for a week’s time on a first-come-first-served basis.

Fisher, Ury & Patton, Getting to Yes: Negotiating Agreement Without Giving In (2011) Penguin Books
Poon, The Corporate Counsel’s Guide to Mediation (2010) ABA Section of Litigation.

These texts will be supplemented with packets of material provided by the instructor, most of which will be hypotheticals that students should read and reflect upon in the week in between sessions.
Course Description: This course combines theory, law and skills development to take students step-by-step through the mediation process. It is designed to provide the practical knowledge needed to work as a lawyer representing clients of all kinds in mediations, both within the United States and internationally. There will be a heavy emphasis on hands-on learning, with students participating in role plays drawn from a wide variety of legal contexts, including disputes involving employment, family law, and commercial litigation. You will have the opportunity to negotiate, mediate, represent clients, be clients and observe role plays. Please let yourself get into the roles, prepare where appropriate and take the exercises seriously, as you would were you representing these clients as a practicing lawyer. Please also plan to have fun and enjoy the change of pace that this class offers.
Course Goals: At the end of the semester, you will be asked to comment briefly in writing on whether the course addressed the following objectives:

· Do you understand the difference between mediation and other forms of dispute resolution and why mediation has become such a powerful tool for litigators and their clients?

· Have you been introduced to and had an opportunity to compare differing approaches to negotiation, ranging from competitive/positional/adversarial to cooperative/interest-based/problem-solving?
· Can you identify barriers to settlement and devise strategies to overcome them?

· Do you understand the basic steps in preparing for and representing clients in a mediation?

· Can you envision yourself taking on these tasks in the first 1-3 years of your practice after law school?

· Did you enjoy the learning experience?

Course Grading:
Your grade for the course will be based on the following:

· Preparation, Attendance and Participation. (40% of grade) You are expected to read the assigned material before class, prepare for and participate in class discussion and class exercises and role plays. Because this is a participatory class with assigned roles, your classmates and I must depend on your attendance each class. If you must miss a class or will be late, please communicate with me in advance to explain why you will be late or cannot attend. You will be graded each week on your attendance and participation, and the weekly grades will be averaged to determine your final grade for this component of the class. An unexcused absence will result in a failing grade for the week and an excused absence will result in a P grade for that week.

· Journals & Paper. (20% of grade) You will keep a typed class journal, which should be no more than one typed page each week and can certainly be less than one page.  Please critique each class and indicate one key point you learned from the class or readings.  I will ask you to turn in your typed journals on February 25, and on the last day of class. Please resist the temptation to skip your journal exercise each week, as you will get more value out of the process if you absorb and reflect on what you’ve learned each week. In addition, on paper of 3-5 pages will be assigned.
· Final Exercise. (40% of grade) In lieu of a final exam, you will participate in a final role playing exercise that brings together all of the skills we have learned throughout the course. Volunteers (many of whom have worked with Alka, Sarah and me over the years) will be assigned to you as your “client.” Outside of class you will send a letter or email to your client to explain why you are recommending mediation to resolve the dispute and you will meet with the client (in person or by phone) to prepare for the mediation. Opposing counsel and you will confer regarding the format of the mediation, including selection of the mediator. You will write a mediation brief for the mediator and attend a pre-mediation telephone conference conducted by a Alka, me or a mediator who has volunteered to participate in this exercise. On the day of the in-class exercise, you will give an opening statement and represent your client in the private caucuses and open sessions with the mediator. Your grade for the exercise will be split 50/50 between the written materials and your oral advocacy. In other words, the mediation brief and letter to the client will count for 20% of your overall grade and your oral advocacy will represent 20% of your grade.
· Extra Credit Opportunities. You may earn extra credit of up to 5% of your final grade or make-up for a missed class by either observing a mediation session and writing a report of 3-5 pages on the key things you learned by observing the session or by reading a recommended book and writing a 3-5 page report on how you will apply one or more concepts you read about in the practice of law.  
Reading Assignments & Course Outline:

The following are the topics to be explored each week, the required reading from the Golann & Folberg text and Appendix, and a summary of in-class activities.
1. January 7 (Dispute Resolution Spectrum & Bargaining Styles)

· Read pages 1-35

· Al & Sandy Split role-play.
· Sally Swansong negotiation DVD

· Win as Much as You Can role-play (time permitting)
2. January 14 (Negotiation – Step-by-Step)

· Read pages 37-68

· When the Chips are Down DVD and role-play
· Prado Scoot role-play
3. January 21 (Negotiation Psychology & Barriers to Settlement)

· Read pages 69-86

· Exercises to demonstrate psychological traps, such as anchoring, selective perception and loss aversion.
· Continue Prado Scoot role-play (if necessary)
4. January 28 (Overview of Mediation Process)

· Read pages 89-133

· DVD demonstrating differing styles of mediation

· Broken Benches role-play

5. February 4 (Stages of Mediation)

· Read pages 135-153
· Continue Broken Benches role play (if necessary)
6. February 11 (Emotional & Cognitive Forces; Merits-Based Barriers)

· Read pages 177-229 and role-play handout

· Waltham Construction Corp. v. Foster Fuels, Inc. role play
7. February 18 (Representing Clients: Preparation)
· Read pages 233-264

· Extra resource from Appendix: Sample Mediation Agreements; Commercial Mediation Procedures (AAA); CPR Mediation Procedure (CPR)

· Mediation preparation exercises
· Continue Waltham v. Foster  role play
8. February 25  (Representing Clients: During the Mediation Process)
· Read pages 265-292

· Claudia v. PMG role play
· First installment of class journals due
9. March 4 (Representing Clients in Family Law, Employment & IP Cases)

· Read pages 295-301; 307-311; 318-319
· Extra resource from Appendix: Model Standards of Practice for Family and Divorce Mediators (ACR)
· Panel discussion with Employment & family law practitioners
· Continue Claudia v. PMG role play
10. March 11 (Representing Clients in Commercial & International Cases)

· Read pages 324-336

· Mumbai Partners v. MedPro, Inc. role-play
· Experienced international practitioner as guest lecturer

11. March 18 (Court-Ordered Mediation & Fairness Issues)

· Read pages 337-355
· Continue Mumbai role-play
· Court-ordered mediation DVD and classroom critique of the process.
Prepare short paper (no more than 5 pages) outlining apparent obstacles to settlement you have encountered in class role plays and the techniques you have used to neutralize them. (see text pp. 188-198.)

12. April 1 (Mediation Law: Confidentiality, Privileges, Enforcement of Proceedings & Settlements)

· Read pages 371-409

· Extra resources from Appendix: 2005 Model Standards for Mediators

· Discuss cases & statutes
· Ellis v. Macrob role-play
13. April 9 (Ethical Issues for Advocates & Mediators)

· Read pages 411-427

· Additional resources from Appendix: Ethical Guidelines for Settlement Negotiations (ABA); Ethics 2000 (“E2K”) Report (ABA); Model Rules of Professional Conduct of Lawyer as Third-Party Neutral (CPR)
· Discussion of text problems and questions
· Continue Ellis v. Macrob role-play
14. April 15 (Tentative) (Mixed & Changing Roles) [NOTE: This class and the final mock mediation exercise may be combined to occur the same day)
· Read pages 429-441

· Class wrap-up discussion

15. TBD (Final Mock Mediation Exercise) 
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