
Elegance in Legal Writing, Elegance in Legal Thought

Law 229.2,  Spring, 2014
Prof. Berring

Wednesday 3:35-5:25pm

Room 145

The purpose of the seminar is to read and discuss the work of some of the great legal thinkers of the past century.  We will read and discuss writers who have made a major contribution to legal thought, ideally writing in elegant prose while doing so.  Given my own interests, much of what we discuss will concern the operations of the law-making apparatus with a dollop of jurisprudential issues thrown in for good measure.  We will touch on statutory materials, but we will mostly be talking about what judges do and how the law evolves.  The clash of morality and law will be approached from several directions.  Most of the readings will be available for free via a link placed under the Resources tab or through HeinOnline. . There will be a few books, or portions thereof, on the list, as well as some law review articles, and even a judicial opinion or two.  I will ask you to buy a copy of Grant Gilmore’s The Ages of American Law. It is available in paper in both new and used form via a variety of online sources.

I will ask everyone to write a series of short papers as we work through the semester.  Each student will also have to produce one longer paper (20 pages) at the end of the semester.  We will talk about the writing assignments in class.   You can use this class as a way of satisfying the Writing Requirement, check with me if you want to explore this path.   
The list of readings for the first section of the syllabus reflects my own taste, and my own judgment as to what is well written.  I am open to suggestions if anyone has a particular favorite that might be fun for us to read.  I will ask each student to choose one work from a list of suggested readings to be ‘your’ assignment.  The last third of the class will be devoted to each of you leading a discussion of that work.

Set out below is a tentative schedule.  It is hard for me to choose which readings are my favorites so things might be fluid as the semester progresses.

Wednesday, January 8
Today we will discuss the goals of the seminar.  Since we are taking this journey together, we had best agree on where we think we are headed.  I plan to ask each of you to discuss at least one thing that you have read in law school that you enjoyed or at least that you found meaningful.   Menus count.

Wednesday, January 15
Holmes, The Path of the Law

This essay lays out much of Holmes’ thinking about the manner in which the law operates.  There is a link to the text under the Resources tab.  Some of these ideas lay at the very root of American legal thought.  In many ways the Path of the Law still pervades legal education as well.  Does it hold up?  There is also a link to Holmes’s classic book, The Common Law.  Read Chapter 1, push on if you enjoy it.  The Common Law produced the famous quotation about the life of the law being experience, not logic, and though it is often referenced by others, few folks have actually read it. This assignment presents what is likely the heaviest sledding on the reading front. While I enjoy Holmes, this is not beach reading.

Wednesday, January 22 

Cardozo, The Nature of the Judicial Process
Including Kaufman’s introduction and contemporary reviews.

Cardozo is a pivotal figure in American legal thought.  We are still reading his opinions.  This small book, based on lectures given in 1921, raises questions that we still grapple with each day. Cardozo writes in the grand old style, there are some wonderful sentences in this one.  In this little book, using the terminology of his generation, Cardozo is quite provocative.  There is a link to this material under the Resources tab.  There is also a link to Chief Justice Roberts testimony at his confirmation hearing before the Senate Judiciary Committee to provide a contemporary take on some of these questions.

I will ask you to write a 2-3 page reflection on Holmes and Cardozo.  We will talk about it in class.

Wednesday, January 29
This week we read Grant Gilmore, The Ages of American Law.  Gilmore is one of my heroes. This book explains quite a bit about how legal thinking developed through the first part of the 20th Century.  Gilmore’s glib style pleased some and mightily angered others. Just as in Cardozo’s book, this volume is based on lectures that Gilmore presented. New waves have crashed over the world of legal thought since the writing of this volume, but I think that Gilmore’s ideas still hold power.  This should be an easy read.  

Wednesday,  February 5
It is time to read a few judicial opinions.  I am combining two reading assignments, but no worries, the Schauer article is quite short.  Ergo, this week we read one of my favorite judicial opinions, Judge Kozinksi’s effort in  Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001).  The case concerns the citation of unpublished opinions, but Judge Kozinski uses it as a taking off point for a wide ranging discussion of the history of judicial precedent and the role that it plays.  To get a real feel for the problem, you might read Judge Arnold’s opinion in Anastasoff v. United States which Kozinski is doing battle with in his writing.
To complement the thoughts of Judge Kozinski, we will also discuss Schauer, Opinions as Rules 62 U. of Chicago L. Rev 1455 (1995)  Prof. Schauer is an elegant and prolific craftsman who has staked out some pragmatic turf in the discussion of what courts do and how rules work. This is a short piece. I will post some other pieces by Schauer if you want to see more. He often writes short, powerful articles and essays.  This article fits well in our flow.

Wednesday, February 12
Leff, “Unconscionability and the Code—The Emperor’s New Clause,” 115 U. of Penn. L Rev. 485 (1967)  

This work by the brilliant Prof. Leff became a touchstone for Contracts scholars for generations to follow. He discusses the legislative process, the problems of drafting and clarity of thought.  This may be as close to we get to looking at the problems of statutory drafting.   Can we ever draft a statute that truly covers a concept like unconscionability?  Do you think Leff plays fair?  Or is it a hopeless enterprise?  Many think of Professor Leff as one of the great minds of his generation and view his untimely death at age 46 as a signal loss.  Some love his style, see what you think.

This week I will distribute the ‘list.’  I will ask you to choose one item from the list to call your own.  We will discuss this enterprise in class

Wednesday, February 19
This week we will discuss Currie, “Married Women’s Contracts: A Study of Conflict-of-Laws Method,” 25 U. of Chicago L. Rev. 227(1958).  Though this article’s title does not immediately attract one’s interest, it is an acknowledged classic.  I have inserted it at the urging of several of the colleagues with whom I have discussed our enterprise.  The last time I taught the seminar, it received very positive reviews.  One just never knows.  Prof. Currie (first name “Brainerd”) redefined the field of Conflict of Laws with this piece, but it is more than that.  Written with some style, it links up well with last’s week article by Leff.  At least I think it does, we can talk about it.

Thursday, March 8

Calabresi and Melamed, “Property Rules, Liability Rules and Inalienability: One View of the Cathedral,” 85 Harvard Law Review 1089 (1972)

This piece is simply too elegant to leave out, so I am dropping it in to the syllabus.  Calabresi and Melamud integrate different areas of substantive law, different legal philosophies and even different human intuitions.  Somehow they                                                                                                                                                                                 also manage to make it readable and approachable.  Judge Calabresi was a legend when he was the Dean at Yale and he has continued to be a stellar figure on the bench.

Thursday, March 15

This week we will begin our in class presentations.                                                                                                                                                                                                                                                                                                                                                                                                                                  

