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What the course covers

This course explores the varied and often competing duties and influences that guide practicing lawyers’ conduct.

These duties derive largely from written ethical rules and case law. Our particular focus will be the ABA Model Rules of Professional Conduct (Model Rules), which have been adopted in one form or another by every state except California. The MPRE and many states’ Bar essay exams are based on the Model Rules. We will also consider the significant differences between the Model Rules and California’s rules. 

We will examine the majority of the Model Rules in depth. Though the course is not an MPRE prep course per se, it will provide a strong foundation for your independent MPRE preparation. 

But we will drill much more deeply than a mere study of rules and cases.  This course will challenge you to understand the limitations of the rules and to reflect on how you would conduct yourselves when facing a variety of ethical dilemmas. The Model Rules in many instances represent only a minimum standard of conduct to which lawyers must adhere. You may decide to set your personal bar much higher.
We will explore a range of ethical problems faced by practicing lawyers. We will consider litigation and transactional matters, civil and criminal cases, and the particular concerns of prosecutors and other government lawyers. We will assess the kinds of ethical and moral decisions lawyers must make and the many consequences of those decisions.

We will devote our final class to discussing professional satisfaction, using a provocative article by Patrick Schiltz as a starting point. This final class has proved to be very popular in recent years. 

How classes are structured
The course is designed for those who enjoy learning by doing and discussing. This is not a lecture-format course.

Classes will focus on a series of hypothetical problems that simulate the kind of hard problems lawyers face every day. Most classes will feature one student presentation. Following each presentation, we will engage in a discussion of the issues raised by the hypo and variations of it. Other hypos will simply be the subjects of class discussions.

The body of hypos will implicate a wide range of ethical issues. We will assess the kinds of choices lawyers must make and the many consequences of those choices to the lawyer, the client, and others.  

The problems often defy the idea of a “correct” answer. They are intended to draw out varying points of view. You are encouraged to bring your own experiences from clinics and elsewhere into the conversation and to introduce your own values and worldview into the conversation. 

I for quality participation, for thoughtful, considered contributions that reveal an appreciation of the problems, an understanding of the applicable rules and standards, attention to the readings, and a willingness to share your own values. Differences of opinion, respectfully presented, make the class all the more stimulating.
The Seven Questions

The primary questions we will examine for each hypo are: 

1) What are the ethical issues and choices, which may evolve over time?
2) To what extent do the rules and other relevant authority offer guidance and where they stop short?
3) What tensions exist between ethical standards and any other considerations?
4) What are the potential consequences of the choices for the lawyer, in terms of discipline, civil or criminal liability, and any personal cost? 
5) What impact might the choices have on the client, third parties, the legal profession, the justice system, and/or the general community? 
6) Wow would you conduct yourself when facing such a problem?
7) How might the ethical problems have been avoided?
Student Presentations and Summaries

Student presentations of the hypos will be in the form of a role play. Each presentation will involve two or three students. They should last approximately 15 minutes and need not repeat all the facts of the problem. Every student will participate in one presentation during the semester. Creativity and humor are most welcome, but the primary purpose of the presentations is to educate and to demonstrate an understanding of the range of issues the hypo presents. 

The structure of the role plays is limited only by your imagination. Some ideas are: client counseling session; a proceeding before the Bar disciplinary court; meeting with client after a lawyer makes a bad decision; lawyer seeking ethical advice from a mentor; lawyer explaining conduct to parent/spouse/best friend. In past years, a number of students have devised skits based on TV shows, confessions to bartenders, and even a trick-or-treat Halloween confrontation. In the days leading up to the presentation, the presenting students should meet with me for about 45 minutes to discuss the ideas for the presentation. In preparation for the meeting, you should think through the issues and formulate an idea for the structure of the presentation.
Each student will prepare one written summary of a hypo (not necessarily the one you present). The summary will analyze the hypo through the lens of the seven questions listed above. The summaries should not exceed five pages and need not restate all the facts of the problem or the entire body of pertinent rules. If the number of students exceeds the number of hypos we discuss in class, I will post additional hypos, because I want only one summary per hypo. 

The summaries should be emailed to me by Friday of the week in which the hypo is presented or discussed. In the case of hypos not discussed, I will identify the week that their summaries are due. I will review the first draft of the summaries and offer suggestions for improvements. As each summary is finalized, I will post it to bspace. Writing the summaries will be good practice for the exam and the collection of summaries will provide a very useful resource for exam preparation.  

Grades and Attendance
The presentations and ensuing discussion will be the cornerstones of the course. The presentation (12.5%), summary (12.5%), participation in class discussion (25%), and a take-home exam (50%) will account for the final grade.
I am strict about few things but attendance is one of them. Unexcused absences will detract from your participation grade. Multiple unexcused absence may, in my discretion, result in no credit for the course. More than three absences, excused or not, may in my discretion result in no credit for the course. If you must miss a class, please email me before the class or as soon as possible thereafter to explain your absence.
Laptop Policy
Laptops, tablets, and phones will be turned off in class. This policy is intended to respect the presenters and to promote full and undistracted discussion following the presentations. They are just so darned distracting.  
Readings 

In previous years, I have used a text. But students found it didn’t enough to justify the time it took to read the text assignments. So I have abandoned it and you will have plenty of time to read the Model Rules and other materials very thoroughly. The Model Rules and the California Rules of Professional Conduct, which we will also discuss, are included with other standards in Morgan and Rotunda, 2013 Selected Standards on Professional Responsibility (Foundation Press 2013).  Whenever the Model Rules are specifically assigned, you should also read the official comments to them. I strongly encourage you to read the entire Model Rules early in the course (the Rules only, the comments can wait until the week in which we study particular rules). Gaining familiarity with the entirety of the rules at the outset will offer a useful perspective.

A recommended but not required text, which will enhance your understanding of the rules and principles, is Rotunda, Legal Ethics in a Nutshell, 4th Edition (West 2013). This volume offers breadth that the two-credit format of our course doesn’t allow. It is organized by Model Rule number. You may wish to read the sections that apply to the rules we will be studying in each class, as indicated in the schedule below. 
Additional required readings will be posted on bspace before the first class and throughout the course.

Please bring your rule book or printout of the pertinent rules to class for reference during class discussion.

Schedule of topics, assigned reading, and discussion problems
08/27
Introductions; course overview; regulation of the legal profession; ethical rules vs. the greater morality; the adversary system; representing the unpopular client; lawyer liabilities.

Preamble to ABA Model Rules; MRs 1.0, 1.3 (comment 1), 4.4(a), 8.4.

CA Bus. & Prof. Code sec. 6068 (f) and (h).

Postema, Moral Responsibility in Professional Ethics, 55 N.Y.U. L. Rev. 63-64, 73-89 (1980).

Materials posted on bspace regarding King & Spalding controversy.

Problem #1 Doing my job

              #2 Taking Advantage

09/03
Creating and terminating the attorney/client relationship. Duties to prospective clients. Scope of authority. 


MRs 1.2, 1.16, 1.18, 5.4, 7.1 

CA Bus. & Prof. Code sec. 6068(m)


Problem #3 I thought you were my lawyer



   #4 I’ve had enough

09/10
General duties to clients: fiduciary duty; honesty and fairness; competence and diligence; communication and advice. Limited scope (unbundled) representation. Billing and fees.


MRs 1.1, 1.2, 1.3, 1.4, 1.5, 1.8 (a), 1.15, 2.1


Problem #5 No good deed



   #6 Try, try, try, just a little bit harder



   #7 But you asked

09/17
Preserving confidences: a duty and a benefit; contrasting MR and California approaches. Compare with attorney/client and work product privileges. Confidentiality vs. the greater good. Disclosure to clients. Special rule for diminished capacity clients.


MR 1.6, 1.14


CA Bus & Prof Code sec. 6068(e)

FRCP 26(b)(3)


CA Evid. Code secs 950-962


Problem #8 Selling her out



   #9 Do you want to know a secret

09/24
Avoiding conflicts of interest. Concurrent conflicts: actual and potential conflicts between concurrent clients; multiple client representation; criminal co-defendants.


MR 1.0(e), 1.7, 1.8, 1.9, 1.16, 5.6 


Problem #10 Vince and Vicky

   #11 Defend my life
   

10/01
Concurrent conflicts II: representing competitors; taking inconsistent positions in litigation; family members; personal interests of lawyer; doing business with clients; insurer and insured; representing class action plaintiffs. Conflicts with former clients; imputation of conflicts and screening. 


MRs 1.8(f), 1.11


Problem #12 Is this comfortable?



   #13 Defending whom? 

10/08
Successive conflicts. Imputation of conflicts. Screening. Conflicts and confidentiality in the representation of organizations.


MRs 1.09, 1.10, 1.13


Problem #14 Loyalty to whom?


              #15 Thanks partners



    #16 Freddie and mercury


10/15
Duties to the adjudicative process I: filing suit--knowledge and good faith; honesty and fairness in discovery; concealment of evidence. Responsibilities of supervising and subordinate lawyers.

MRs 2.1, 3.1, 3.2, 3.3, 3.4, 5.1, 5.2, 8.3, 8.4

Fed R. Civ. Proc. 11(b), 26(g)


Problem #17 All in the Family



    #18 Sign this while I’m out



10/22
Duties to the adjudicative process II: candor and truth-telling.


MRs 3.3, 3.4 


Problem #19 Preparing the witness



    #20 Truth be told

10/29
Duties to the adjudicative process III: Litigation tactics and trial publicity. Duties to third parties (including adversaries); negotiations. 


          MRs 3.6, 4.1   


Problem #21 Save the earth


    #22 Competitive sport
11/05
Communication with represented and unrepresented persons. 


MRs 3.7, 4.2, 4.3, 4.4, 5.3 


Problem  #23 Talk to them


              #24
 Let’s see what we can find
 



11/12
Special responsibilities of prosecutors and other government lawyers.


Materials posted on bspace


MR 1.11, 3.8 


Problem #25 Who is guilty?



   #26 Caught in the middle

11/19           Civility and professionalism. Access to justice and pro bono


MRs 4.4, 6.1, 6.5 


Rico v. Mitsubishi Motors, 171 P. 3d 1092 (CA. 2007)


Materials posted on bspace


             #27 Look what I found

11/26

Professional satisfaction



Patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Member of 

an Unhappy, Unhealthy, and Unethical Profession, 52 Vanderbilt L. 

Rev. 871 (1999).



Materials posted on bspace


