Foundations of Legal Philosophy

Fall 2013
Tuesdays,  10:00-12:40

JSP Seminar Room
Professor Christopher Kutz

341 North Addition (Boalt)

642-6053; ckutz@law.berkeley.edu
Office hours: TBD
Books to purchase:

H.L.A. Hart, The Concept of Law (Oxford, 2nd ed., 1994).
Ronald Dworkin, Law's Empire (Harvard, Belknap Press, 1986 or Hart Publishing 1998).

Note: Law’s Empire seems suddenly and bizarrely to have become difficult to acquire, as of this syllabus drafting.  If you can get a used copy at a decent price, great.  I will make a scanned version of our readings available as well.
Reader:


Other materials will be on bspace or otherwise provided by link.
Supplementary  texts:


There are helpful textbooks on the philosophy of law by Jules Coleman & Jeffrie Murphy, Philosophy of Law (Westview, 1990); and Brian Bix, Jurisprudence: Theory and Context (Carolina, 2000).  The essays collected in the following are also helpful: Dennis Patterson, A Companion to Law and Legal Theory (Blackwell, 1999); Jules Coleman & Scott Shapiro, Oxford Handbook of Jurisprudence and Philosophy of Law (Oxford, 2002).
Assignments:

This is a reading course, in which we will work through together some important works of modern legal philosophy.  The works are difficult although not especially technical, and those without prior experience reading modern philosophy should be prepared to take extra time reading.  You should have read all of the assigned chapters or essays before class, and come prepared with specific questions about those readings.


During the course you will be asked to write some very short, ungraded (1-2pp) responses to the readings, in which you pick what you take as the most interesting point made in that week’s reading and offer some sort of critical reaction to it.  


Your main assignment is a term paper, 15-25 pages in length, on a topic discussed with and agreed to by me, before November 12th.  Your paper should consider some of the questions and authors we will take up in the course, but it is not limited to those subjects or authors.
Tentative plan (we may extend discussion and/or change assignments depending on collective expressions of interest):

Week 1 (27 August): Introductory session: Realism and formalism

O.W. Holmes, Jr., “The Path of the Law” (Bspace)

Question: Who is the “bad man” and how does his view of law differ from the judge’s?

Week 2 (3 Sept.): The early Positivist Tradition and its flaws
H.L.A. Hart, Concept of Law chs. 2-4

Question: What are, in Hart’s view, the main flaws with John Austin’s theory of law?
Week 3 (10 Sept.): Kelsen’s positivism


Hans Kelsen, excerpts from A Pure Theory of Law (Bspace)

Question: What, for Kelsen, makes a theory of law “pure”?

Week 4 (17 Sept.):  Reforming Positivism from the “internal point of view.”

Hart, CL chs. 5-7, 9.  (Note: read ahead some of next week’s material)
Question: What is the Rule of Recognition, and what does it mean to say that it has no conditions of validity?

Week 5 (24 Sept.). The Hart/Fuller Debate 
Hart, “Positivism and the Separation of Law and Morals,” esp. 593-600, 606-624, 627-629 (Bspace)

Lon Fuller, “Reply to Hart” (Bspace).

Question: What is at stake in arguing whether the Nazis had law?

Week 6 (1 Oct.):  Does law consist in principles as well as rules?
Ronald Dworkin, “Model of Rules I” (online),]; Riggs v. Palmer (online)

Question: Does Dworkin’s conception of positivism change between MOR and Law’s Empire?
Week 7 (8 Oct.): Semantics and law


Dworkin, Law’s Empire chs. [1-2]; [?Coleman, “The meaning of “Law”]

Question: Do Dworkin and Hart mean the same thing by “law”?
Week 8 (15 October): Law as Integrity
Dworkin, LE chs. 4, 6, 7

Question: Why should a judge prefer integrity to justice?

Week 9 (22 Oct.) :  Is International Law actually law?

Hart, CL, ch. 10


Oona Hathaway and Scott Shapiro, “Exclusion in International Law,” secs. 1-2.

Question: Why has enforcement been seen as central to the existence of law?
Week 10 (29 Oct..): Natural Law, old and new

Thomas Aquinas, Summa Theologiae [excerpts]

John Finnis, Natural Law and Natural Rights [excerpts] chs. 1, 2, 10, 12 
Lon L. Fuller, “The Morality that Makes Law Possible” (online)

Question: What is the gap between natural law and positive law?
Week 11 (5 Nov.): No class – individual paper discussions 

Week 12 (12 Nov.) Reasons and authority

Joseph Raz, Practical Reason and Norms (excerpts)

Raz, “The Problem of Authority: The Service Conception revisited”

Question: Are authorities actually constituted by exclusionary reasons?
Week 13 (19 Nov.): 
Authority and positivism

Raz, “Legal Positivism and the Sources of Law”; 

Jeremy Waldron, “Kant’s Legal Positivism”

Question: Why can’t law include morality?
Week 14 (26 Nov):  Topic TBD
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