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ter China joins the WTO its compliance is still sure to raise problems.
The issue here is not the terms of China’s accession, but the likely conse-
quences if the PRC fails to adhere to requirements to which it agreed
upon becoming a member. In the future, China’s legal institutions may
come to be more of an international concern than at present, which is all
the more reason why they ought to be better understood now.

CHAPTER

Eye at the Telescope or Face in the Mirror?
Approaching Chinese Law

Seen from China, the political history of the West appears alto-
gether original, and one might even say exotic . . . not only are
the institutions, with their particular mechanisms, different, but
our notions, our patterns of thought, and even the idea of man
which we have forged in the course of our historical experi-
ence differ from those of China.!

CcONTEMPORARY Chinese legal institutions must be understood against a
background of traditions and ways of thought that long antedate the Peo-
ple’s Republic and markedly differ from their Western counterparts. The
rule of law was alien and unknown throughout thousands of years of au-
thoritarian rule. Concepts central to both contemporary Chinese and
Western law, such as the creation of rights and the use of formal legal in-
stitutions to vindicate rights, were unknown in traditional Chinese law.
Certain claims were enforced by private groupings and supported only
indirectly, if at all, by legislation and by the apparatus of the state.
Analyzing the impact of Chinese culture on Chinese legal develop-
ment from a Western perspective raises basic questions about the perspec-
tive itself. Among the most distinctive differences over the centuries be-
tween Chinese and Western history, thought, and culture is the manner in
which the two characterized the functions that in the West are performed
by legal institutions. The domain of activity that is regarded as “legal” and
the way it is differentiated from other domains are unique products of
Western history. The Chinese institutions that managed state-society re-
lations and social conflict reflect very different perceptions. The differ-
ences shape both the questions that Westerners ask about Chinese legal in-
stitutions and practice and Westerners’ interpretations of the answers.
This chapter approaches the study of Chinese legal institutions by em-
phasizing some of the principal differences between the two legal tradi-
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tions, especially with regard to the concepts of rights and to the use of
formal legal institutions to vindicate rights. It then presents my own per-
spectives on modern Chinese law, offering them tentatively and aiming at
no grander result than providing background for, and orientation toward,
understanding contemporary Chinese law without skewing inquiry either
by insisting on adhering to Western models or by totally accepting Chi-
nese concepts.

The Face in the Mirror? Studying Traditional Chinese Law

China is so distant, culturally as well geographically, that the metaphor of
gazing outward through a telescope seems natural. Unless we focus well,
however, another metaphor may better describe what takes place: If our
gaze searches for what our preconceptions suggest we should find, we may
see only Others, who are reverse images of ourselves.2 As Westerners, our
own assumptions about the nature of law, its historical development, and
its impact on relationships among the state, society, and the individual un-
critically shape our observations about Chinese law. This would be true of
any comparative legal study, but the difficulties increase as the cultural
distance between the observer and the system being studied widens. Chi-
nese and Western legal institutions sometimes appear so disparate that
comparing them “seems hardly appropriate’3

Law, of all the disciplines that can be used in the West to study China,
seems the most difficult for Westerners to use meaningfully because it is
so rooted in Western values. Legal institutions are so powerful and visible
in contemporary Western societies, so rooted in local cultural values, that
Western scholars and policy-makers often assume their universality and
use them as standards in understanding non-Western legal institutions.
Witness, for example, U.S. rhetoric in the mid-1990s on China’ failure to
raise the level of protection to intellectual property and American as-
sumptions that Western intellectual property law is “normal” and must
provide the measure of Chinese practice.

Because of the great danger of unthinkingly accepting Western pre-
conceptions when studying Chinese law, we must examine these precon-
ceptions carefully. Views about the nature of law held by lawyers, legal
scholars, social scientists, and the general population are diverse and some-
times contradictory. The spectrum extends from orientations that empha-
size legal rules—as if law were completely autonomous from society—to
those that look at “social and legal forces that, in some way, press in and
make ‘the law’.”® I have tried to include those historical-cultural or con-
temporary forces in Chinese society that seem to exert a powerful influ-
ence over the operation of legal institutions.
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ace of the complexity and power of Western assumptions about
Fﬂ?ﬂanHM do we vmmmnmmmwmnoQ seems a helpful muse. The credo .om n.ﬂ.m
mno“:nmn historian of English law was that “history 5.<o_<.2 comparison,
but the reverse seems equally true. We begin by nn.ﬁm&o.:nm n.vo ._anonnw_
background of Chinese and Western law. Our discussion will juxtapose
some principal characteristics of OEﬁomn and Western legal Em.noQ.
mnocwom around six clusters of concepts, in order to cnmna.noa the differ-
ences and the surprising commonalities. Recent scholarship suggests that
some of the differences are not as stark as they had seemed, ».nm &.un juxta-
position of the two systems suggests that both depend on historical con-

tingencies.
RELATIONS AMONG LAW, PHILOSOPHY, AND RELIGION

The West: Early Differentiation Among
Law, Custom, Religion, and Morality

In Europe up until the eleventh century, custom, religion, »sm. morality
were blended.” Practices, rules, and procedures were embedded in n.vn. SO-
ciety and were not treated as belonging to an autonomous and .%mﬂwrnnm
sphere of “legal” activity that was differentiated from other social spheres.
In the eleventh century “the old symbiosis of religious and mmnEB.. author-
ities was seriously weakened.”® A struggle between m.n.%m and king over
appointments to church offices, known as the Investiture Controversy,
ended with reciprocal acknowledgments. The Pope would not share re-
sponsibility for the governance and guidance of the ﬂwc.nnw. and _.“ro king
would retain “the duty of secular rulers to see that Justice was dispensed
to the people,” even if the Church still defined .?m.anm.. .

The early separation of secular and sacred authority in Europe gave im-
petus to the notions that the state was founded on law and n.Wun the ruler
was bound morally and often politically by it. The separation mo.B._&n
state’s domain of matters of “creed and cult” is the basis of today’s distinc-

tion between state and society.!®

China: Dependence of Law on a State Cult

Traditional China, by contrast, was characterized throughout its history
by a remarkably close and enduring relationship between nr..w state and the
dominant cult and philosophy of Confucianism.!! Confucianism postu-
lated the existence of a harmony extending throughout heaven and earth,
which manifested itself in a hierarchical order that began with nwn. em-
peror and extended downward to the lowest level of society. The aim of
government, and indeed of all human relations, was to preserve natural
harmony through the promotion of ethical behavior.

In the traditional Chinese view, government was best conducted by
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men who behaved like the ancient sages and set high moral examples for
their subjects to follow. Law was but one set of norms and was inferior to
principles of nature, heavenly reason, religious canons, ethics, and rules of
propriety.' Primary ethical rules lay in the /i, a variety of moral and cus-
tomary principles for ceremonial or polite behavior, differentiated accord-
ing to status as determined by age and rank in family and society.!? As
William Alford has written, “Public, positive law was meant to buttress,
rather than supersede, the more desirable means of guiding society and
was to be resorted to only when these other means failed to elicit appro-
priate behavior.”"* In this scheme, the law “loses its independent exis-
tence,” as one contemporary Chinese scholar has put it, because “law no
longer has boundaries distinct from moral demands, such as ceremony and
ethics, and thus is combined conceptually with them.”!s The divergence
from Western doctrine can be seen in the absence of any bar on retroac-
tive criminal legislation. Since the legislation was believed to implement
higher laws according to which all human behavior was to be judged, a
law was only “a revelation of a higher norm which has been in existence
since an infinitely earlier time,”'¢ thus raising no problem of retroactivity
when the imperial law codes were periodically revised.!?

STATE AND SOCIETY: HIERARCHY
AND LIMITATIONS ON STATE POWER

The West: Rights-Based Limitations on Power of the Sovereign

Western legal development was shaped first by feudalism and there-
after, beginning in the twelfth century, by the nation-state. Some aspects
of feudalism, which influenced the later development of natural law the-
ory, assumed great importance in Western political and legal thought. Al-
though the mutual bonds of lord and vassal were unequal, they did in-
volve a limitation of the lord’s power. Grants of rights over land and pop-
ulation carried with them the notion of the vassal’s immunity from
assertions of power by the lord in violation of their agreement. This was
true even though most of the population of Europe had no voice in these
matters and were regarded by the parties to the feudal relationship “essen-
tially as the objects of rule, and occasionally and incidentally as the bene-
ficiaries of rule, but never as the subjects of a political relationship.”18

The emergence of powerful kings brought with it the problem of
defining limits on kingly power. An external standard of justice had been
regarded as a limit on royal power, and from the Greco-R oman tradition
came concepts of natural law, which became divine law in Church doc-
trine. As early as the thirteenth century the notion of the social compact
was advanced, which conceived of government as founded on a contract
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among men who, formerly having no government, had nwwmg _ono. hHuSH.

a result of the Reformation and the Renaissance, n_.mn Sno_.n.nnsm »c_w
»nwoaQ of reason was substituted for the %E.EE »Ew.oBQ of divine law.
As Unger has pointed out, the mnosmnm. social E:BF? of hswomo QEM
together with a belief in higher law derived from .nmrmuoP displacing Mw ;
aral law with the notion of natural rights. These rights were conceived o
as “powers of the individual to act within a mE.-ono of »G,w.%&m discretion,
rather than as entitlements to definite substantive m.oomm. difforent

Rights-based doctrine eventually created noa.u_na between ~onmao
conceptions of law. As their power grew, monarchies Uom»n Smswnmﬁ oﬂé
supplement and then supplant custom so that _.wuw was ﬂubwn oM.w " nwm.w = .
from a framework of into an instrument for rule”® In nosnnumm. the Fisir om
propertied classes based in the towns .novnomosnmm a new politica AW . m
outside feudalism, which asserted the rights of nr.o collectivities =H~ whic
they were based. The crown needed the cooperation of the new c! wmmm.m. Mo
govern, and the two often struggled over legal issues such as nB.SmOb. vo
propertied classes insisted on defining and enlarging .nw.m: vnw wwmom v
means of law formulated to be general, »_uwn.nmnn. and distinguishable .HUHM
royal administration.”? The continued assertion of power E the aos:_s e
to the establishment of assemblies created to represent aristocracy, clergy,
and the towns; the three came to be called mmbmnnﬁq estates. The system
of estates was later to grow into the modern liberal state along two
routes, through parliamentarianism (as in England and France) or autoc-
racy (as in Germany).

China: Absence of Rights Under . .
Authoritarian Rule and a Hierarchical Society

Benjamin Schwartz has written that the :nmbﬁpﬁ.% .u:& ﬁowm.w: of a.wm
political order” is “one of the most striking nw»nunnmmaﬂnm of Chinese civ-
ilization,” because in the Chinese conception, v.:.E_n order was nw_& by
“all encompassing authority”? and Chinese .w.oran& nEn.:no was ° EEWT
biguously authoritarian and based on a positive o.ﬁ;ﬁuaon om.. hierarc vm
and status.”** As I have already noted, Confucianism mawrwﬂno.m mora
authority. Legalism, the philosophical school that rivaled it briefly, nnhn_
garded li and all ethical principles as irrelevant to government an
stressed the need for harsh penalties that would use law (fa) to m.oamn
wrongdoing. The Confucians viewed fa as a clumsy system of punis m
ments directed only at strengthening the state n.?: lacked proper nmm»nm
for “an ordered world of peace, harmony and simple contentment, an
the cultivation of the individual.?® However, _u.on_.m mnﬁoo_m ww.pnnm a Sﬂwnw
of society in which individual lives were led within hierarchies and socia
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distinctions and proper behavior derived from an individual’s status in
those hierarchies.

Codified law in traditional China, which was principally penal and
represented a synthesis of the two schools, emphasized the supremacy of
the hierarchy over the individual.® It reinforced the state philosophy of
Confucianism and the hierarchical social order that that philosophy served
to justify. Three basic relationships—between emperor and subject, par-
ents and children, and husband and wife—reflected the status relation-
ships that defined modes of proper conduct. For example, the punish-
ments prescribed by the criminal code for murder varied according to the
difference in status between murderer and victim. In all societies, law re-
flects and supports dominant ideological and ethical systems, but the ex-
tent to which traditional Chinese law unambiguously reinforced ideas of
hierarchy and subordination made it arguably unique, especially by con-
trast to modern Western legal systems that insist on formal equality.

As absolute as the power of the emperor appeared to be in theory, it
was limited in practice by the thinness of the imperial resources available
to govern a country as immense as China. The Chinese state never pene-
trated Chinese society to the same degree as royal power did in England
and France, and much rule was exercised indirectly through local élites.
Limitations on the power of the state to administer justice have existed in
every society, and the Chinese response to the problem, which endured
for centuries, should be understood in contrast to the West. Before I dis-
cuss the operation of law in the Qing dynasty, China’s last (1644-1911),2a
brief excursus is necessary on the importance of the social structure of
China.?

In traditional China a great gulf divided state and society. The formal
apparatus of government extended downward from the emperor in Bei-

jing through provinces and smaller subdivisions to some 1,200 counties,
the lowest governmental subdivisions, each with between 100,000 and
250,000 inhabitants.”® A magistrate presided over each county, directing
and controlling all functions of government within his jurisdiction. Mag-
istrates, untrained in administration, joined the élite by passing literary ex-
aminations on the Confucian classics, which tested a candidate to deter-
mine if he “possessed the ways of thought suitable to a cultured man and
resulting from cultivation in literature.”® Over the centuries, magistrates
came to acquire a considerable number of clerks and other assistants, who
supplied the main d’oeuvre of government.3

Magistrates’ power was buttressed by the local gentry, who had passed
the same examinations as the magistrates although they held no office.?!
Gentry families commanded great respect among the commoners. They
also enjoyed privileges under the imperial codes such as reduced liability
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for taxes and immunity from certain kinds of punishment and obligations.

a entry acted as intermediaries between officialdom and the common
dwnwmw. Officials often needed their »mmwmnmbmn in m.o<on=.:.~m, and nra.m.onn
w often needed the magistrates to maintain their prestige. In u&&ﬂoz.
the gentry also had personal and Fn&.wnz“nm"m to protect and sometimes
resisted officials on such issues as taxation. .

A small but significant quantum of power over OTE: peasantry was
exercised by rural headmen and village leaders »Euo.::om by "Wo. B»m:m
trate. Other informal leaders were respected m.un their age, learning, an
reputation for probity or were feared for their aggressiveness and un-

usness. > o
%mﬂﬂwﬁﬁn unit of traditional Chinese society was not mvo E&ﬁmz&.
but the collectivity. Family, clan, village, gentry, and officials dominated
the individual. Most basic of all was the family, 4m<womo rules of customary
behavior emphasized the precedence and »z&wﬁ.% .om older over younger
generations. Families were themselves Onm»E.no& into clans, which in-
structed members on Confucian morality,> assisted poor »n.a aged mem-
bers, maintained schools and ancestral halls, and m..wnn_nm &mvcz.& among
members.>® Another collective grouping was the WEH.&. an organization of
merchants or artisans in the same trade or craft. Guilds controlled prices,
competition, training, and access to local markets. They also .nnm.»mnm in
some charitable ventures and represented common commercial interests
in dealing with government officials.* .

The society had a “vast substratum of rnnmnomnbnocm local communi-
ties based on a morally oriented social order and the informal primary
group”? in addition to a national bureaucratic apparatus that nﬂ%&m&nnm
centralization and an organized hierarchy of »EE.EQ. Confucian ideol-
ogy was one of the elements that held state »n.& society together. The state
had to rely on the gentry, family heads, and village elders to enforce local
customs, whereas in the West these tasks were transferred over the cen-
turies to courts applying rules of civil law.*®
It is striking that the Chinese tradition did not ».mmnnum .nwn problem .om
imperial or bureaucratic power in terms of individual Emwnw. Fw%nﬂ&
power was theoretically limited by certain important moQEba.m. The
emperor was obligated to carry out the requirements of the cosmic order,
which were set down in the classics, and he could be admonished by offi-
cials for violating traditional norms.* Intricate no&n.m mo<n.nnnm _uc.nmmc..
cratic behavior and prescribed punishments for violations, with .&n aim of
maintaining clarity and consistency in the laws and unnoc.bSUEQ of m.a.u
ficials; their incorrect decisions were punishable.*! In practice, though, “in
traditional China the limits of authority were not strictly defined, but the
»42

duty to obey authority was.



18 Approaching Chinese Law

The extent to which Chinese and Western political traditions differed
is illustrated by noting that since the beginning of the twentieth century,
every document of a constitutional nature proposed or adopted in China
has consistently treated rights as contingent. Common to all of them, An-
drew Nathan has observed, are the ideas that “rights are granted by the
state and can be changed by the state; rights are goals to be reached rather
than prerogatives of personhood; and government can limit rights by leg-
islation, and is not itself restrained by law.”#> He adds that the treatment of
rights in Chinese constitutions of the twentieth century expresses a “phi-
losophy of law as the state’s will and rights as the state’s creation” by em-
phasizing the following:

First, if rights are created by the state, it is reasonable for rights provisions to be
programmatic. . . . Second, it is reasonable for the state to grant rights only to
those who are friendly or loyal to it or who are its ‘members, and to deprive of
rights those who are hostile to its purposes. . . . Third, since the state creates
rights it is reasonable that it have full powers to restrict them, so long as it does so
in the same way that it grants them—by legislative enactment. . . . Fourth, since
the state acts legitimately when it restricts rights by law, no law can be invalid be-
cause it restricts rights, and no procedure is needed to determine whether partic-
ular laws do violate rights.*

Long-standing Chinese views on the relationship between the state and
the people reflected the subordination of the individual to the collective,
which can be seen also in the way economic and interpersonal conflicts
among Chinese, not involving the state and its representatives, were han-
dled. I explore this point below.

RIGHTS AND THEIR ANALOGUES
The West: Rights, Choice, and Facilitative Law

In England and Europe, rights-based theory maintained a sphere
within which individual activity was protected from the power of the sov-
ereign and rested on an individualism that is characteristic of the West. As
one scholar has said, “reduced to its essential elements, the modern state
rests on the authority of law, and law rests on the authority of personal
choice.”* Western culture exalts the personal autonomy of the individual,
emphasizing choice, consent, and contract. The relationship between
rights based on choice and legal rules established by the state becomes ap-
parent when law, in addition to limiting state power, is used to protect
economic activity. Law is a set of institutions for allocating rewards and
punishments, sometimes directly, but also indirectly, when it “sustains, de-
fines and limits the area in which the free market operates,”* as in facili-
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tating private arrangements such as contracts. In this way it functions as
w, living process of allocating rights and duties and thereby resolving

conflicts and creating channels of cooperation.”*’

The West: Modernity and Limitations on Rights

It is important to recall that although rights-based theory is at the core
of Western political and legal traditions and derives from Greek and Ro-
man philosophy, it arose late in Western history. It was, moreover, 50on
modified by notions of social duty,*® and law began moving nod.ﬁ_a the
limitation of private rights in contracts, property, and the relations be-
rween master and servant. In the late nineteenth century, all Western _nm.&
systems began to undergo fundamental changes that were accelerated in
the twentieth. Legislation proliferated over new areas of concern, and
statutes became the primary source of law as they had not previously U.onn
in the common law countries. Legislation became much more detailed
and specific than the general principles laid down in traditional codes.
Since the nineteenth century, administrative law has grown enormously
and has, in fact, become the source of the laws that most directly .um.onn or-
dinary people.* However, despite these transformations, &n notion of in-
dividual rights remains central in defining the relationship between the
citizen and the state.

China: Relationships Rather than Rights

If we look for rights in Chinese tradition, we encounter the most .ﬁ.wa-
ing difference between Chinese and Western thought and institutions.
Western thought makes the individual the bearer of rights and bases
rights on the fundamental dignity and equality of every being. ‘Ep.ann
were no such concepts in Chinese thought, and in the Confucian view
“identity constantly changes, varying with the context; duties and, corre-
spondingly, rights/rites are also constantly being redefined as o.nwnn actors
change””® In China, rights and duties are contextual, depending on the
relationship of individuals to each other, and each conflict must be ad-
dressed in terms of the alternative consequences with a view to finding a
basis for cooperation and harmony®' Negotiation and compromise are
preferable to insistence on one’s own rights. We should recall that the goal
of the penal law was to express rules that would uphold the moral values
embedded in relationships and the ideals toward which society should
aim, and would thereby preserve social harmony.* o

These philosophical concepts were reflected in the realities of daily life.
A paucity of rules in the law codes pertained to commerce, Uonummn. the
codes focused on punishment and governmental resources were limited.
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Economic transactions arose and were enforced largely in the context of
familial and other custom-governed relationships. There were, however,
many customary rules rich in detail that have largely been ignored by
‘Western students. Compilations of local customs were prepared by the
Japanese colonial government on Taiwan in the early twentieth century
and later by the Republican government on the mainland.® The body of
customs, full of detailed rules, was extensive, concerned with practicalities
and different from the abstraction associated with the German and French
reception of Roman law.5*

Research on the Chinese economy in the Qing dynasty has yielded ev-
idence of an extensive volume of commercial transactions that were made
within the framework of customary rules. For example, households con-
tracted with each other to lease or transfer land, or to pool assets in order
to start a business. Often the agreements were written, negotiated
through a middleman, and required eye-witnesses.’ Transactions were
also carried on not just within villages but also at longer range—between
Taiwan and the mainland, for instance—often involving merchant
guilds.3¢ Customary rules evolved to handle problems such as the risk of
loss after goods had been sold but before they were delivered, the rights of
third parties, the buyer’s duty to inspect, and other issues that are funda-
mental concerns of the conventional Western law of sales. The rules were
simple—risk passed with possession, payment was made at delivery, and a
strict right of inspection was enforced on buyers. Mechanisms of self-en-
forcement were employed, including reliance on receipts, adherence to es-
tablished forms, strict inspection requirements, partial performance by
payment of large deposits, and requirements of simultaneous performance.
In some contracts, particularly for loans of money, third-party guarantors
were used.

In traditional China, as in all traditional societies, commercial transac-
tions were frequently entwined with noncommercial relationships, and
both were distant from the mechanisms of the state. The transaction
known as dian, a transfer of land by the landowner in return for a cash
loan, is an illustration.’” The lender received the full possession and use of
the land, but not ownership, and the borrower reserved the right to re-
deem the land. Throughout most of Chinese history, dian transactions
were unregulated by law. Indeed, dian arose by custom, in response to a
long-standing prohibition against full alienation of land, which would
have violated the obligation to pass land on to the owner’s descendants.
The transaction was not a mortgage, because the land was not security for
the loan, there was no absolute obligation to repay, and the borrower did
not pay interest. For the first time, Qing law required registration of dian
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eransactions, imposed a ten-year maximum on the duration of the trans-
action, and provided for the right of redemption to _uwmn if not oxonn.auoa
within thirty years of the original transaction. Up until the Hﬂoms_urnun
period, the land could be redeemed, in practice, at any time. In mi: prac-
tice, as elsewhere, clan and customary rules were more influential than
legislative rules or governmental regulation. The _u.na could not be the
subject of the transaction without the consent of family n.poB_unnm. because
it was jointly owned. Certain family members also had rights to the _un.i.
further limiting its alienability. As a result, “transfers such as the dian
transaction greatly increased the difficulty of conducting property trans-
actions; instead of a simple, decisive business deal between seller and pur-
chaser, they were bound up in an ongoing arrangement which could con-

tinue for decades.’s®

Customary rules and family relations did not forbid commercial trans-
actions, of course, but—in the absence of the kinds of claims that in the
West are classified as rights—they did shape them. The Chinese ana-
logues might usefully be considered claims that were grounded in relation-
ships, whether familial, communal, or commercial. They were not defined
in objective rules promulgated by the state (despite the existence o.m &o
fragmentary legislation noted above), and they were not ordinarily vindi-
cated by agencies of the state. Rights in the West, in contrast to grounded
claims in China, were theoretically, but not always, more secure, and the
outcomes of disputes over rights arising out of commercial a.»nwunaonm.F
the West were, in theory, less dependent upon the personal relationships
among the disputants and the persons involved in settling the &mwsnn.m.

We move now to dispute resolution, and the contrast between Chinese
and Western institutions that has often impressed Western observers, espe-

cially lawyers.

STATE POWER AND INSTITUTIONS FOR DISPUTE
RESOLUTION: DELEGATION OF STATE AUTHORITY

The West: The Evolution of Courts as Instruments of Royal Power

The centralized legal systems that characterized post-feudal Europe
arose from the expansion of royal judicial systems, enlarged by kings eager
to expand royal power and increase royal revenues. England’s was the first
to develop. The unification of the English state in the tenth and eleventh
centuries created the political foundation for construction of the Common
Law,* but even before the Norman Conquest England’s territorial organi-
zation and national unity had been greater than that of any European
state.% England’s small size, then, was an important factor: “An active _nw.nm
could visit most parts of his realm with some regularity”® The expansion
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of royal jurisdiction also occurred before medieval Roman law had been
systematized and could exert a powerful influence. In the thirteenth cen-
tury, with the fusion of the Normans and English into one nation, the Com-
mon Law became truly English and, therefore, distinct from continental law,

The dispensing of royal justice was an extension of feudal ideas, but in
the hands of English kings it became a major means of expanding royal
power.® As the king’s courts began to supplant the popular assemblies,
they also regularized the customs that had been applied by them before.®
The earliest and most successful expansion of royal jurisdiction and royal
power took place during the reign of Henry II. Henry began both the
systematic visitation of localities by royal justices and the use of a central
court of justice.* He established judicial machinery that had never been
seen before, with hundreds of judges touring and sitting at Westminster.55
Faced with such an “overpowering display of central Jjustice” the old lo-
cal courts sank into insignificance.”” Law became a function of royal
power rather than of the power of local notables.

The expansion of royal courts in England is associated with an in-
creased reliance on the use of the jury as the preferred mode of proof.
From the assembly of local landholders called upon by the local lord to
apply local custom grew the conception of the jury as an inquest sum-
moned by royal judges; from this grew a legal system that ingeniously
combined proceedings before central courts with verdicts rendered by lo~
cal juries®; it became “probably the most centralized trial court system of
any major nation in history.”¢°

On the Continent, centralization of justice and the formation of na-
tion-states occurred later and more slowly than in England. Local and re-
gional custom “reigned supreme and even the central courts Judged ac-
cording to local custom in appeal cases.”” In France the central monarchy
emerged only slowly; no single jurisdiction was powerful enough to elab-
orate a common law. France remained a patchwork of different Jurisdic-
tions applying different bodies of law until the Code Civil was adopted in
1804.”! Germany did not become politically unified until the late nine-
teenth century, and lacked a single code until 1900.

From the towns came pressures that shaped Western law in important
ways. As commerce expanded from the twelfth century on, townsmen
sought principles of commercial law that would fit their transactions and
undertakings better than the law applied by local and royal courts, which
focused on land tenure and the exploitation of land. In response to these
pressures, commercial transactions came to be the subject of the jurisdiction
of specialized commercial courts, both on the Continent and in England.”

B
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China: Underdevelopment of State Institutions
for Resolution of Civil Disputes

Law in China was not formally differentiated from onron. forms of ex-
ercise of state power, in striking contrast with the Q\om.n. Chinese ._»&\ émw.
a form of what Roberto Unger has called vnn.ownnn.»sn law, nonzmﬂbm.mu
“explicit rules established and enforced by an aoncmmz.o .mo<o.8n.~o=ﬁ=
and distinguishable from the Western legal on.mo.a. which is ‘“institutionally
autonomous to the extent that its rules are applied by specialized institu-
tions whose main task is adjudication.””* It was »mmnomw.om. to Ommﬂm._m“. not
to the populace. No distinctions were made vogn.on n.m.EES_ »H.a _n% li-
ability, and law was always conceived of as operating “in a vertical direc-
tion from the state upon the individual, rather than on a woﬁ.no.usn plane
directly between two individuals.””® Ogown law was w&.EEmaonom by
magistrates, who had no special legal training, as part of their general &Mn
ties to govern on behalf of the emperor. As Max Weber commented,
“Chinese administration of justice constitutes a type of patriarchal oblit-
eration of the line between justice and administration.”’ .

Formal law and legal processes were principally concerned with pun-
ishment. Law was identified with retributive punishments .nw»ﬁ now.ﬁoa.m
order and also served as a deterrent to others. Traditional China had intri-
cate penal codes as early as the Tang U«B»wnw. A.?U. 61 ml.ooor EM most re-
cent was that of the Qing, compiled in definitive form in 1740. w/onon..mu
of past cases were preserved and compiled mb.no official and snommn.S_
commentaries; although past cases had no binding precedental wsn.rodg
they provided guidance to judges. At the county level, local magistrates
were assisted by legal secretaries with mvoﬁu_ﬁ.& gmé_ommm. while spe-
cialized legal officials in provincial capitals and in Beijing reviewed all se-
rious cases. . . . .

The obligations of lesser officials were written in mnﬁwn.om codes in-
tended to limit their discretion and to provide penalties for improper de-
cisions. Magistrates were required to discover the truth in each nwwnm
brought before them, which led to numerous »mvo»w at higher levels.
This system emphasized substantive justice, which meant that the out-
come of a case had to meet the requirements of both law »b.m Confucian
morality.” The concerns for procedural justice and for finality that have
come to mark Anglo-American law were absent. o

Litigation was time-consuming, degrading, and 8&%. Litigation also
meant dangerous involvement with magistrates and n.uob. wﬁ»mw.. .H,rw mag-
istrate’s yamen, or office, was usually far from the disputants mwmanbnn.
Because the magistrates were, at best, inexpert and, at worst, non.z.uvﬁ
cruel, and lazy,’® they relied heavily on their clerks and other underlings
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for assistance. The reputation of these “tigers or wolves”®! for corruption
and greed was “legendary and frequently well-deserved.”®2 The “custom-
ary fees” which had to be paid to the yamen employees imposed extraor-
dinarily heavy burdens on litigants.®> Extraordinary, too, were the delays
and “errors” that could beset a litigant hapless enough to fall afoul of a ya-
men employee.®* Trials could be humiliating for witnesses as well, occa-
sionally involving the use of torture to obtain evidence.® It was no won-
der that “to involve someone in a lawsuit was a way of ruining him,”86
and that, according to a Chinese saying, “to enter a court of justice is to
enter a tiger’s mouth.”¥ The perils of litigation, widely publicized in pop-
ular lore,* undoubtedly restrained many persons from bringing suit at the
magistrate’s yamen and impelled them to settle disputes through extra-ju-
dicial mediation closer to home.

Most civil disputes were settled extra-judicially rather than through lit-
igation in traditional China.® The official philosophy stressed the virtue of
yielding (rang) and the superiority of noncontentiousness, and produced
very strong social pressure against conflict and in favor of mediation and
compromise, especially if conflicts threatened to go beyond the families,
clans, villages, or guilds that were the basic social groupings of traditional
Chinese society.

The basic nuclei of traditional Chinese society—family, clan, village,
and guild—combined with the dominant ethic—the hazards of litigation
and widespread fear of involvement with government officials—to cause
disputes to be settled, as much as possible, within those nuclei. These so-
cial units exercised considerable independence from the yamen, particu-
larly in the settlement of disputes. If disputes could not be settled within
the unit, then relatives, friends, and local leaders outside the group, but
still closer to the disputants than the magistrate, would often resolve them
by mediation. The participation of government officials in settling quar-
rels was avoided.” Recourse to the magistrate without prior attempts to
settle disputes within groups was actively discouraged and sometimes, as
in the case of clans and guilds, prohibited by the group’s internal regula-
tions.” In sum, “the local group generally required the parties to exhaust
their remedies within the group before looking to the magistrate for re-
lief.”2

Disputes within families were settled by elders, no doubt with much
mediation by older relatives, friends, and clan leaders, while disputes be-
tween members of a clan were settled by clan leaders and sometimes by
other respected local leaders.”” Disputes within a village not coterminous
with one clan were mediated not only by relatives, friends, and neighbors,
but by official village headmen and unofficial leaders, whether gentry or
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other respected figures.” Within the guilds, &%E?.vngoas. Mwma_uaa
were settled if not by friends, witnesses of a transaction, or middlemen,
ild officers.”® .
nrn%%% %Mom used to resolve disputes B.amam. mA.VB w.noBv_oS_«* %ﬂe.»mﬂ
mediation at one end of the scale to public .»&:&nwn_o_.u at n.E.w other, M. _M
one shading into the other almost uﬁﬁRavﬂ.E% as public ov_s_onvipm e
be more strongly involved ”* Often, mediators had to shuttle .oawwnn
”Mn parties in an effort to reach a mutually m»ammu.nnoQ noawnoa_wm. In
the clans and guilds, if informal Bo&»ﬁﬁﬂ had ».B_MP procedures : :.ww to
arbitration and adjudication were sometimes cmom.. mmﬁoﬁown ow w_ _uT
pute by clan members might involve a formal hearing in the ¢ _wn a nH
fore a group of clan leaders and, vo@»ww. other no%nnnnm mem ﬂw »mmonw
bled for the occasion.”® Similarly, disputes vogoon. guild Bonwooomw were
sometimes heard in the guild hall by a group om.mEE o.mmnnnw. ; nw oc-
casions like these, parties and witnesses would mEn nomn.sdonﬁ an : M: a
decision would be reached. The :wn»nounw:.nnnm or WEE or &un. eaders
tried to bring the parties to compromise without imposing a decision on
nWo.%Wamn institutions for dispute settlement &m ot always function n“m
smoothly and evenhandedly as idealized descriptions suggest. Just as &o
magistrate was often not a model Confucian ma:annw»n. 50 the extra-judi-
cial mediator was not always an exemplar om.. Confucian virtue. Often Mp_wa
diators stirred up disputes in order to Ba&»n.a Q.HB .,5@ be nnipam mM
successful parties. Furthermore, the mpmo_,.s.pm._ justice ov.nupnnm at the han
of mediators was sometimes unfair. Favoritism and wn_w..wm were nonEJu.
as were other perversions of the Bo&»aomp process, especially when a rela-
tively wealthy and respected party was pitted against a much poorer owm
ponent or when members of wealthy and powerful clan branches nww_uomnm
less favored relatives.'®! Because conflict was frequently omuwﬁnumm:ﬂm an
disliked, parties anxious to end a dispute would moanEﬁw. agree to a
compromise that was unsatisfactory to both. As a namsF a.un &SWSMB.W.E
was merely driven below the surface uam. émwwn on simmering, an t ._w .M.?
uation was ripe for explosion or provocation.”!% Finally, it was nE.mQ.u t for
an unsuccessful disputant who thought he wum. been wronged by a %mma,
clan, or guild to obtain redress from nrn.B»maa.uno. MOH rn was cha M:mm
ing not merely his opponent, but the social group which initially nomomé
the dispute. Public opinion in i:»m.a. clan, or guild, and the threat om qun
tracism as punishment for ﬂmz&sm it, were often strong enough to de
* ? e magistrate. o
»w%ﬂuwpoﬂ““?. r%éoﬁn. extra-judicial dispute settlement g Bo&pa.on
offered considerable advantages to litigants and government alike. Media-
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tion allowed parties to avoid expensive and possibly disastrous litigation
while affording them “a method of terminating disputes that was socially
acceptable in the light of the Confucian ethic and group mores.”!%

Mediation also avoided rupturing the tightly woven web within which
many transactions took place. Ordinary social and commercial relation-
ships between persons unrelated to each other by family or common
membership in a group had a distinctive quality—different from friend-
ship—known as ganging.'® The existence of ganging between two persons
meant that they had regard for each other and could ask favors from each
other. In these relationships, persons did not want to lose “face”—their
reputation for integrity and dignity.!® Because prevailing social values
stressed the importance of saving face and reaching a compromise satis-
factory to both parties, disputants were better able to bargain with each
other during mediation than in more formal proceedings.

In addition, because mediation emphasized the necessity of avoiding
conflict, observing proper rules of behavior, and relying on the social
group to resolve differences, it provided auxiliary support for the dissemi-
nation of Confucian standards and values. Finally, extra-judicial mediation
eased the government’s burden of work and helped avoid friction between
magistrates and the persons and groups in their jurisdiction.

Considerable Western scholarship emphasizing the importance of me-
diation has tended to obscure the litigation that was carried out despite
popular reluctance. Recent archival research in both China and Taiwan

suggests that formal legal rules “made up the frame within which com-

promise took place”'?” and that litigation was more frequent than was pre-
viously supposed, even though commencement of a lawsuit often galva-
nized the parties to reach a compromise settlement. Magistrates some-
times became involved in resolving civil disputes. Huang has documented
the importance both of the magistrate as a catalyst who promoted settle-
ment and of the interaction between community leaders and the magis-
trates in a “semi-formal” realm of justice that lay between the formal and
the informal.'® The long-accepted view that litigation was shunned is
contradicted, at least in the eighteenth century, by the “often overwhelm-
ing burden local and provincial officials shouldered to resolve the civil lit-
igation cases they had accepted.”!® Even if litigation was used as a tactic
to provoke settlement, the volume of litigation suggests the need to qual-
ify the long-accepted view that Chinese shunned it. Moreover, a class of
“litigation brokers” that flourished in the late Qing assisted persons in-
volved in litigation by providing services to litigants, although such practi-
tioners were frequently denounced by Chinese officialdom.!'® These find-
ings in turn should prompt a more nuanced view of Chinese rights-con-
sciousness: Although notions of rights against the state were lacking and
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claims against persons were not characterized as “rights,” their mcnna%a%
analogues appear to have existed in some depth and were asserted by
i inst each other.

Oww.n%ommmm»wwzogw of dispute Hmwo_cao.b survived .nrm o<m.~.n:no<<r of Mvo
Qing dynasty, and chapters 3 and 8 will show their tenacity Gmn : unc Mn
Mao and today. Following an mbnnnmoma.EB of warlordism and civil stri M.
the Nationalists succeeded in establishing a central government in 1928.
Although they established organs om.HOn& government G..&oﬂ the n%cag
level,''! in the countryside “the :»n.mon& government failed to su stan-
tially alter the traditional, decentralized pattern of H.On& moﬁEHHuoan in
which the village political life operated r.:.m&% by its own local power
structure and was but weakly integrated into the system of nonz.m.H mcm
thority.”!'? A modern court system was on.m»ﬂw.om, but it never ?a.pn:onww

effectively.!!3 Traditional, informal, extra-judicial mediation aonuw:pmm. e
characteristic mode of dispute settlement throughout the years of Nation-

alist rule.!™*

LEGAL PROFESSIONALS
The West: The Dominance of Lawyers

In Western societies law is inseparably linked with a class of legal pro-
fessionals—the lawyers. Their importance arose out of the moﬂzmm auton-
omy of the law and the development of specialized legal reasoning that
was differentiated from other discourse. In mam_mbm..nro common Fﬂ.&o-
veloped around procedure centered on the gmnm. which were wnmbm»ﬁrn.m&
procedural commands from the king telling a judge .om a dispute p.am in-
structing him to settle it in court. Judicial wbnmnvnmn.»:on- of the writs, ».bm
the development of substantive law under the rubric of each writ, 55.0.:
ited the development of general legal rules and led to the common law’s
becoming a highly complex body of traditional practices understandable
only by adepts “steeped in the tradition!!® .

Under the Chancellor, the Court of Chancery and new doctrines were
developed to relieve the inflexibility of the common _»ﬂ.nocna. but n.rn
rules of equity became as rigid as those it had been designed to avoid.
The writ system, a system of special procedures rather than a body of sub-
stantive rules, was so complex that it could only be learned at the Inns of
Court, where the pleaders skilled in the system <<oznma.»=.m r«ﬁa. OE. of
the latter evolved a formal class of barristers who specialized in arguing
cases before the courts. Meanwhile, a large body of rules mmmrbm.gnw
contracts for the transfer of land, or noHvaSbnEW.. n.oow shape, and it too
was highly technical and complex. From the wwoﬂmrmmw who handled this
work evolved the solicitors. By the sixteenth century, judges had to come
from the ranks of the barristers and as such were “both officers of the
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crown and leaders of an independent profession that saw itself as the
maker and guardian of the law—a law so complex that no non-lawyer
could understand it.” !¢

On the continent of Europe, the emergence of a specialized class of
lawyers is linked with the “reception” of Roman law. Roman law, specifi-
cally the extensive body of rules that had been compiled under the reign
of Justinian in the sixth century, embodied and systematically organized
principles that justified the centralization of power in a decentralized Eu-
rope, while also supplying concepts that were welcome to the commerce
and industry that had begun to grow in Western Europe in the twelfth
century. Roman law was “received” into the laws of the Italian cities dur-
ing the eleventh and twelfth centuries, only later and to a considerably
lesser extent (varying greatly from region to region) in France, and exten-
sively in Germany in 1495."" It proved congenial to Church and kings
alike, given Roman law’s emphases on centralization, hierarchy, and ratio-
nalization from above.!!8

Roman law was taught at the universities, in what later came to be
called a cultural “renaissance.” Students came largely from the nobility and
the upper bourgeoisie, and after graduation joined the administration and
the professions. The law taught at the universities was a professors’ law,
theoretical, highly abstract, and remote from actual practice. Schools of le-
gal scholars interpreted the body of R oman law around which the princi-
pal legal systems of the continent came to be centered.!"® They produced a
“systematic conceptual legal structure that is still taught in the faculties of
law of the universities.”!?° It is this structure that influenced Chinese law
under the Republic and, more recently, when a partial civil law code was
adopted in 1986.

The increased dominance of courts in both the English and Continen-
tal systems transformed the basic sources of law and disputants’ access to
the courts. In the early Middle Ages most law had been oral and its prin-
cipal source had been custom.'! In England, custom had been assumed to
be the basis of law, but whether or not a practice was customary had to be
proven, and as society changed such proof became more difficult. As
courts asserted their functions more aggressively, they mounted an attack
on custom.'® On the Continent, there was movement away from popular
participation after the late Middle Ages.!? Custom was in some places re-
placed by Roman law, although in fifteenth-century France, by contrast,
customs were reduced to writing in official collections, which continued
in use until French law was unified after the Revolution. These changes
in the rules of both Roman and customary law also meant that law be-
came increasingly specialized and that popular participation in its applica-
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tion diminished. As procedure became more and B.on.n R omanist, it #.uou
came more difficult to understand. Common and .QSH law systems alike
became increasingly complex and specialized, leading to the rise of legal
vnomnm&ou&m on both sides of the English Channel.

China: Law Without Lawyers

Chinese legal institutions, for their part, lacked both the m:.unaos& spe-
cialization and the autonomy developed in the West. The nm.:u»w g&o ad-
ministered justice were generalists, chosen Uonmcwn of their success in n.?w
imperial examinations on the classics. Cultivated in the Oop?ﬁwn. n.meznm
and untrained in administration, they took office without legal training or
expertise. Legal specialists were generally officials in nnmc,.& agencies in
Beijing, while others were simply legal secretaries to magistrates mb&.vnmu
fects. Legal professionals did not develop the use of _mé. on vor&.m o.m indi-
viduals, and any tendency for legal specialists to act as intermediaries _.uon
tween the individuals and the state was actively &mnocn»mo.n. .H.Wn:DEm
code, for example, provided for punishment of “litigation tricksters” who
encouraged litigation,'* but they flourished nonetheless, as already noted.

LEGAL PLURALISM IN THE WEST AND CHINA

Western scholars of Chinese law have consistently remarked on the
Chinese preference for extra-judicial dispute settlement, to the extent that
it is often taken as the defining characteristic of Chinese law. By compar-
ison, the history of Western law is not exclusively nw.u»n of courts, mbm mwo
importance of extra-judicial dispute settlement in Western tradition
should be kept in mind.'?® The current-day importance of courts of law
in Western societies skews Western views of extra-judicial dispute resolu-
tion, whether in the West or abroad, illustrating a frequently encountered
problem in historical interpretation: “The past must be led up to a known
present, and in the journey one encounters very grave dangers Emn.nro
known present may get unhistorically projected backwards. In »m&.sob.
such parts of the past as did not make it into the known present are r»_u_.o
to get discarded.”'? The problem is compounded when Bomoﬁ.:.nom soci-
eties are compared with traditional ones, because then “the H-&Eon&. fea-
tures of the former either disappear from view or ‘are pictured as Hn.mac&
categories that have failed to yield, because om.. some .ww&mn.wonnw in the
historical process, to the imperatives of modernization’.”'? msmzx it may
be that the desire of foreign observers to “overcome their American biases
and attempt to understand alien legal practice as a native would”'?® has
increased their appreciation of Chinese culture and caused them to over-
look some characteristics of their own. The present ubiquitousness and
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dominance of courts in the West obscure the long historical process of this
evolution and the continued strong presence of extra-judicial means of
dealing with disputes.

The West: Slow Consolidation of National Legal Systems

In Europe, the centralization of royal justice was an incremental, slow,
and partial process. We should recall that “the practice of resolving dis-
putes through extra-judicial compromise—whether by direct negotiation,
mediation by third parties or arbitration—was widespread and common-
place throughout medieval Europe.”'® As the courts evolved, they dis-
placed the less formal, more compromise-oriented methods of dispute res-
olution. The growth of the jurisdiction of the king’s courts in England, for
example, meant not only the displacement of baronial courts but the
growth of principles of rights rather than compromise as the basis for the
resolution of disputes.

In England in the late Middle Ages most lawsuits were not ended by
judgments, and recent research suggests that arbitration was extensively
used by clergy who were nominated by city and borough courts in com-
mercial disputes and other matters. Arbitration was voluntary, its proce-
dure more flexible and faster than that of the ordinary courts, and arbitra-
tors could aim at achieving lasting settlement of a dispute rather than its
resolution in terms of limited issues of law."*® Merchants’ preference for
arbitration over litigation in the law courts grew during the nineteenth
century in England, a feature that has survived to the present day."*! In
France, long before the Revolution, merchants’ desire to avoid the law and
courts led them both to seek arbitration and to establish their own
courts.'* The law was insufficient and the courts inefficient, and after the
legal system was centralized much later, mediation and arbitration sur-
vived into the twentieth century. It was not only in China, therefore, that
the state lacked the resources to extend its power further into localities
and that intrusions of central power were strongly resisted. 33

The West: The Tenacity of Traditional,
Compromise-Based Dispute Settlement and Legal Pluralism

Although the entwined histories of the centralized nation-state and
unified legal systems of Europe are symbolized in the imposing buildings
in which Western nations conduct judicial proceedings, most disputes
never came to the attention of the judges and lawyers in those buildings.
Even though the decisions of the king’s courts supplanted customs in soci-
ety at large, most people in England lived according to customs and never
came before the courts at all. The world of the law courts was at the apex

r
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of a social pyramid, and most of the general population lived their lives
without contact with that world."* It is well to recall that

Not until relatively modern times in Western societies has 2 &:.m_o dominating
and comprehensive legal system, coterminous with the nomz.noﬂuﬂ reach .om the
state, come to appear typical. In earlier times systems o.m .Hnrmpocm law applied by
ecclesiastical courts, mercantile law of trading nonEEEamm..»a.m local or personal
law of particular regions or categories of people could co-exist in a complex array
of jurisdictions within particular territories.'®

Comparisons between China and the West must take into account that
extra-judicial settlement of disputes has continued to a substantial momnow.
silent, relatively uncelebrated, but persistent nonetheless. And &Eocmw it
is conventional in the West to assume a continuum of dispute no.wouscou
institutions from mediation through arbitration to »&:&.n»ﬁon. the
boundaries between them are not distinct, and informal mediation often
permeates into more formal processes.'*

China: Weak Courts and Continued Existence
of Compromise-Based Institutions

The contrast between Western and Chinese judicial systems was sharp-
ened in the late nineteenth and early twentieth centuries. While Western
nation-states became more centralized and their judiciaries grew more
powerful, the grasp of imperial rule over the vastness of OESw declined.
The deepening differences between judicial systems are &B.E.cnom. by the
fate of the efforts at law reform during the Republic of China’s brief rule
on the Mainland.

The legal history of the Republic from 1912 to 1949 was marked by
sporadic and inconsistent attempts to transplant legal institutions mon.a the
West and Japan, transplants that failed to flourish in their new Chinese
setting. Before China became nominally unified in 1928, civil war and
warlordism prevented any progress on law reform.'”” New codes based on
Western models were adopted in the 1930s but had little effect on Chi-
nese life, especially outside the cities. These codes were often too non.Hon
and irrelevant to Chinese conditions and were adopted and studied in an
abstract and mechanical spirit.'® The motives for hasty n.o&m.n»aoz were
in part political; China wanted to end the oxﬁmnan:mmoﬂwu rights o.m for-
eigners but could do so only if it assured the countries whose nationals
enjoyed those rights that China had a modern, w.o..on.mnonP legal system.
Legal education in Republican China illustrates the ﬁ.nn_we.»unn of Re-
publican law to Chinese conditions.'*® China did establish its first ?.omom.-
sional bar, but the lawyers’ training and qualifications were uneven, their
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standards of professional behavior were low, and the government failed ac-
tively to promote the growth of the bar.!'*

Although plans were made for a modern court system, the judicial sys-
tem never functioned effectively. New Western-type institutions were es-
tablished, but most counties had no courts and justice was handled by a
judicial section of the county government that was dominated by the
magistrate.'! China’s judges were both few and poorly educated, and ju-
dicial professionalism and independence were undercut by corruption and
favoritism.'*? The new Western-type legal institutions existed side-by-side
with other institutions, established by the authoritarian Nationalist Party,
which contradicted the spirit of the new legal reforms.

In civil and commercial matters the new laws were basically ignored,
especially in rural China, by the persons who might have used them
prospectively as guides for conduct. Disputes, of course, continued to oc-
cur. They were dealt with by the established institutions for mediation
that remained in place during Republican rule, sometimes augmented by
new governmental and communal institutions. One study of Republican-
era dispute resolution in a Sichuan municipality demonstrates continued
use of the kind of customary contractual practices that have been de-
scribed above, an aversion to litigation that prompted merchants to specify
in their contracts contingencies that might cause difficulty in perfor-
mance, and the evolution of the local chamber of commerce as a media-
tion institution.'* Another study of disputes in north China suggests that
the number of civil cases rose during the Republic, but that village-level
justice, with its characteristic emphasis on mediation, did not much
change from the late Qing until the end of the Republican period.!* The
operation of mediation after its incorporation into the institutions of CCP
control is discussed in chapter 3.

Devising Research Strategies for Studying
Contemporary Chinese Legal Development
THE CHALLENGE

This overview of salient differences between Chinese and Western le-
gal development suggests how different the two paths have been. In the
West, the past tendency to look for law primarily in courts has con-
tributed to a widespread view that traditional China lacked law. So, too,
has the tendency to use Western legal history as a defining standard,
which has led Western observers to emphasize characteristics of Western
history as criteria for fulfilling perceived lacks in other legal systems such
as a belief in divine law, differentiation of administrative commands from
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laws, a legal profession, a distinction between law and morals, and, of
course, a strong conception of rights.'* .

But practices not characterized as “legal” in a.Wn Ac.nmn. performed func-
vions similar to those of some Western “legal” institutions, even m&.ozm.w
they were not specialized or differentiated from other mo_.& of activity in
the same way as in the West. Furthermore, »Euomm.r the imperial regime
delegated to elements within Chinese society activities that a mo<onE.un=n
with more extensive resources might have conducted itself, the state’s re-
Jiance on those institutions did not mean that functions were bn%nnnnm._.&
Indeed, research into traditional custom and practice has yielded addi-
tional evidence that these informal institutions protected the mnosn.mnm
claims mentioned above that could be characterized as functional equiva-
lents of the rights created by Western jurisprudence.'¥’

The very different paths that legal development and legal theory E:Wn
followed in China and the West compound the difficulties of using Chi-
nese law as a medium for understanding China today. The literature of
what is conventionally called “comparative law” offers little to .w&w mo.?
eign observers avoid making uncritical assumptions, or otherwise to aid
them in comprehending foreign legal institutions in their social context.'?

Foreign observers who seek to understand contemporary Chinese law
are not only denied clear guideposts by the past, but are also n.wwconmom
by the incompleteness, novelty, and fragility of current wumaazom;. Un-
certainty about the operation and significance of legal institutions is .moovu
ened by the extent and rapidity of recent social change, omvn&w:x in a.un
countryside. Reform has dramatized the existence of many OEE&..E
which diverse institutional patterns of economic and governmental activ-
ity will affect and be affected by newly emergent legal rules. China’s dra-
matic economic growth and its “opening” to foreign investment have also
obscured for many in the West the influences of both Chinese tradition
and Maoism on contemporary institutions and practice, although attitudes
and practices shaped by both continue to weigh heavily. .

The difficulty of trying to understand how Chinese legal institutions
function is aggravated by the limits on accessibility to them by foreign
scholars. Although American lawyers and law professors have traveled to
the PRC to lecture and teach on American law and, sometimes, to discuss
proposed Chinese legislation, the continued overt links between law and
politics make legal research particularly sensitive and potentially controver-
sial. Americans have attended courses at Chinese law schools, but their ac-
cess to libraries has been obstructed, in part because many legal books and
journals are neibu—for internal use only. Reflecting a general no_cna»bmn. to
permit field research by foreign scholars,'¥® research outside universities,
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ously contend with the effects of ongoing economic and social changes
generated by the economic reforms, influences flowing from traditiona}
Chinese culture and the imprint of the Chinese revolution itself. The im-
pact of all of these on legal reform will be selectively noted in later chap.
ters. At this point, by way of beginning to consider legal reform, it is nec-
essary to examine the basic leadership policy that has moved law from ag
ornamental appurtenance of Party policy to a more authoritative body of
rules and doctrine.

China’s Legal Reforms: Policies Toward Law
THE BEGINNING

China’s law reforms formally began in early 1978. After a new Consti-
tution was adopted by the First Session of the Fifth National People’s
Congress, a harbinger of a new policy appeared in an article in the Peo-
ple’s Daily that urged “Smash Spiritual Shackles—Do Legal Work Well.”
The author, Han Youtong, was identified as the deputy director of a “Le-
gal Research Institute”—an organization that had not been heard of since
the beginning of the Cultural Revolution, more than a decade earlier. She
called for “reviving and establishing necessary legal organs and legal in-
stitutions” and drafting law codes—and even quoted the late Chairman
Mao on the need for law.!!! Other articles soon followed, linking orderly
economic development with the growth of a legal system and warning
that unless “explicit and standardized provisions” were enacted, progress
toward attainment of the Four Modernizations—newly announced as a
goal of the Party and nation—would be hampered.!*?

Han Youtong had directed the Institute of Law of the Chinese Acad-
emy of Sciences before it was abolished early in the Cultural Revolution.
Some months after her article appeared in 1978, the first delegation from
the American Bar Association to visit China since 1949 met with her one
summer afternoon. A frail and dignified elderly woman, she spoke sadly of
how her institute’s library had been dispersed at the beginning of the
Cultural Revolution. She and her husband, Zhang Youyu, were among a
small number of legal scholars, who, well educated before the Revolution,
had hoped that their professional talents and expertise would be used to
build a post-revolutionary society. Disappointed for twenty years, they
were then presented with an unexpected opportunity to help build a new
legal order. Some of their hopes have since been realized.

When China’s leadership, victorious after the overthrow of the Gang of
Four, decided to overcome the chaos of the Cultural Revolution and
restabilize Chinese society, they looked back to the relative stability of
China before the Great Leap Forward. China had already developed,
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Lowever invisible to most outsiders, a basic stratum of legal institutions
and rules. By 1979, however, they were like crude buildings gone to ruin,
put for which the architectural plans still remained. When the current le-
gal reforms began, the first impulse of some Chinese officials was to re-
construct the institutions of the 1950s. They were powerfully reinforced
in this idea by the planned economy that was still in place, and by the ab-
sence of any desire to engage in political reform.

The eatlier period to which they referred had left behind a vocabulary
of concepts and institutions that was easily accessible to the reformers.
Some progress toward the creation of a legal system had been made inter-
mittently between 1949 and 1966 under the influence of Stalinist and
post-Stalinist Russia. Chinese scholars and legal drafters, heeding the
Chinese leadership’s instruction to “learn from older brother,” had derived
most theory about the nature and functions of law from Soviet models.
Before the Cultural Revolution law had been regarded as a means to for-
malize discipline rather than to create rights. This, then, was the original
theoretical basis for the ancestors of the legal institutions that have been
emerging since the early 1980s.!"® Although legal reform has indeed
recreated and consolidated some institutions and rules on models that they
had been intended to follow decades ago, the reforms have since had to
go much further.

Even the terminology that was used to describe legal reform when it
began in the late 1970s suggests that it was plain to many at the outset
that more ambitious efforts were required. Published discussions spoke of
“reforming” economic institutions, but often described “constructing” le-
gal institutions, suggesting a perception of how underdeveloped legal in-
stitutions had been during the first three decades of CCP rule. Whatever
the views about legal reform might have been when the process began,
the scope and speed of economic reform have relentlessly pressed law re-
form far beyond reestablishing the incomplete systems of the 1950s. Pre—
Cultural Revolution institutions were inadequate to meet the challenge of
reform, and China’s law reformers have had to engage in considerable in-
novation to create institutions to fill legal vacuums. Not the least of these
challenges was to define the policy of the Party toward law.

THE POLICIES UNDERLYING LAW REFORM

Two conflicting principles have been bound together at the core of
Party policy since legal reform began. Party policy dictates that law must
serve the Party-state, but at the same time it declares that China must be
governed by law and aim to attain the rule of law. These two principles
have coexisted uncomfortably since the inception of legal reform.
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Endorsement of the Rule of Law as a Goal

In 1978, Deng Xiaoping declared that “democracy has to be instity-
tionalized and written into law, so as to make sure that institutions anq
laws do not change whenever the leadership changes or whenever the
leaders change their views.”!'* Other formulations by leaders have not
been much more specific than Deng’s. China’s leaders have invoked law a5
an alternative to the arbitrariness of the Cultural Revolution. They have,
however, expressed their aims only imprecisely. Their public references to
legal institutions are often exhortations to improve every major aspect of
the system—such as attacking criminal activity, administering justice in
economic disputes, and providing legal advice—and to eliminate major
problems such as local protectionism and the arbitrary misuse of power,!!s

Others, especially Chinese legal scholars, have ventured beyond the
leadership’s general pronouncements on law to advance more specific
ideas. They have argued, for example, that rights are universal rather than
class-based, although Marxist dogma on the class nature of law has not
been specifically disavowed.!!® The notion that all, including officials,
must obey the law is frequently endorsed in the press.''” Numerous schol-
ars have used general expressions by the leadership in support for legality
to endorse the supremacy of law over the CCP and the state both before
and after the tragic events of June 1989 ended the “democracy move-
ment’s” idealistic spring. A notable articulation of scholarly views ap-
peared just before the Tiananmen events. In late April of 1989 the jour-
nal of the Legal Research Institute of the Chinese Academy of Social
Sciences published a summary of discussions by leading legal scholars at a
conference earlier in the year. Their sentiments and proposals amount to
a clear call for establishment of the rule of law based on principles famil-
iar in the West:!!8

law is not a tool of class dictatorship, and legal institutions such as
the legislature, the Procuracy and the courts must be independent;

the state and the Party must be subject to law;

the Party may not supplant the state and policy may not supplant
the law;

the NPC must not be a “rubber stamp” and its members should be
elected in public campaigns;

political power must be divided by a system of checks and bal-
ances, and laws should be enacted to establish a system of constitu-
tional government that will define procedures for amending the
constitution;
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administrative agencies must be permitted to act only within their
legal competence, and an administrative court and administrative
procedure should be established to exercise control over official
arbitrariness;

legislation and implementation of law must be aimed at maximizing
citizens’ rights and freedoms and restricting government powers;

citizens’ rights and freedoms may not be restricted except through
the exercise of due process.

These views are not just the product of a transitory moment in Chinese
history. Since 1989 and down to the present day, Chinese scholarly legal
journals continue to be filled with discussions of legal institutions and le-
gal theory that are plainly consistent with the rule of law as that concept
is understood in the West today.!!?

Perhaps of more interest is impressionistic evidence that suggests that
many ordinary Chinese, not just legal scholars, endorse the ideal of the
rule of law. One study based on interviews and survey research in China
concludes that within the Chinese populace many persons believe that
justice is substantive fairness.'” The sentiments of the persons who partic-
ipated in the research are complex and mixed; popular views also value
personal ties and clientelist relationships but at the same time can criticize
economic and social injustice and the Party-state’s support of privileged
status for its élite.

These conclusions resonate strongly with my own personal impressions,
gathered in more than twenty-five years of travel and work in China.
Since the onset of reform, when Chinese have learned of my interest in
Chinese law they often spontaneously offer their opinions on law. No
body of research exists to document these attitudes, but the subject is too
important to avoid simply for that reason. Attitudes toward law that I have
gathered from passing encounters with Chinese, largely urban residents
not professionally involved with legal matters, are direct and expressive:

laws should convey adequate notice to citizens of the consequences
of their acts;

laws should be administered consistently over time and their appli-

cation should not be varied because of changes in policy or by the
arbitrary exercise of official discretion;

the acts of government and Party officials should be reviewable for
legality;
disputes should not be decided by Chinese judges, as they often are

today, on the basis of social connections, personal relationships, or
bribery.
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Many have exclaimed that China has no law at all, or, as one daughter
of a high official said to me, Chinese law is “like a baby that has ng,
grown up yet.” Chinese often express cynicism about the relationship be.
tween law and policy, and skepticism about the fairness of the courts, es.
pecially when cases involve persons with considerable power and influence
over the judges. Most interesting of all is the fact that the standard against
which they measure the performance of the Party-state in legal matters,
one that is entirely understandable to the West, embodies the essence of
the rule of law. Although that concept is often said to be a unique product
of Western civilization and many Chinese have learned of it as an im-
ported idea, it has roots in Chinese circumstances. The perception that
they have been ruled for decades by arbitrary and frequently hypocritica]
cadres has led many Chinese to believe that government should be based
on universally applicable rules, and that under such a government certain
rights ought to be recognized and protected by the uniform application of
rules. These sentiments about the rule of law suggest a heightened interest
in legal institutions, and Chinese seem to be increasingly willing to liti-
gate disputes. Recent research by Chinese legal scholars into attitudes
among the Chinese populace toward disputes and litigation, discussed fur-
ther in chapter g, as well as increases in the number of civil and economic
cases brought to the courts, suggest that some are increasingly more con-
scious of their rights under law and willing to consider the possibility of
using formal legal means to protect their rights.

Competing Notions of the Rule of Law

Despite general endorsements of the rule of law by the leaders and am-
plification of that theme by some Chinese scholars, Chinese policy also
looks in the opposite direction. Law and law reform are bounded, at least
formally, by outer limits that were succinctly expressed in the Four Car-
dinal Principles laid down by Deng Xiaoping. These are the adherence to
the socialist road, proletarian dictatorship, the leadership of the CCP, and
Marxism-Leninism-Mao Zedong Thought. Speaking prior to the Tianan-
men disturbances, Deng explained his rationale for these principles.'?' He
opposed the wholesale introduction of capitalism, cautioning that China
absorb only useful things. He condemned the copying of Western institu-
tions, such as elections and the separation of powers, because these bour-
geois institutions would nullify Party leadership and thereby bring disor-
der to China. Economic development was possible only in a stable politi-
cal environment, and the need for stability remained paramount.

In recent years, Jiang Zemin and other leaders have echoed Deng, as in
Jiang’s talk in 1992 to representatives attending a national meeting on “ju-
dicial and public security work.”!* The two emphases were not paired by
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accident; Jiang simultaneously emphasized the importance of strengthen-
ing the socialist legal system and “performing a good job in public secu-
rity work,” because political and social stability were needed while the
new economy was being built. The leitmotif of his talk was control. Thus
building a socialist market economy meant that .

we should strengthen the state’s macroeconomic regulation and control through
the necessary economic, legal, and other administrative means. Whether it is mar-
ket regulation or macroeconomic regulation and control by the state, we should
constantly sum up our experiences and gradually incorporate them into the law,
We cannot possibly foster good order in the socialist market economy in the ab-
sence of a sound socialist legal system.!2

The invocation of “control,” “regulation,” and “good order” in these three
sentences makes Jiang’s emphasis unmistakable. He also calls for strong at-
tacks on criminal activity and cautions Party committees and govern-
ments at all levels to “act exemplary in enforcing the constitution and the
law” and prevent arbitrary and illegal conduct by “people in authority.”
Jiang’s choice of words, at the same time banal and authoritarian, marks
the constraints on the rule of law under Deng, constraints that have not
been disavowed by his successors.

The leadership has tried unsuccessfully to find further philosophical
Justification for the continuation of one-party rule beyond simple affirma-
tion of the need for unity and stability. For a brief time before the
“democracy movement” of 1989 appeared, the doctrine of “neoauthori-
tarianism” seemed useful for the purpose. A number of intellectuals, in-
cluding some affiliated with institutes and think-tanks studying reform,
expressed concern about the difficulties generated by reform. These in-
clude a growing ideological vacuum; spreading corruption; the migration
of many peasants to the cities and the resulting growth of crime, disorder,
wma strain on resources; nationalism; and the need to address growing so-
Qo.onononmn disparities. Although they varied in their emphases and
points of view, they all espoused what one observer has called a “populist
authoritarianism,”'* which holds that reform can only be carried out un-
der a strong authoritarian government that can ensure the stability and
order required to protect society during a period of intense change. Some
of the writers were influenced by theories of Harvard political scientist
Samuel Huntington and by what they perceived to be the success of au-
thoritarian leadership in presiding over the economic development of the
“Four Dragons”—South Korea, Taiwan, Hong Kong, and Singapore. The
theory fell into disfavor after 1980, however, perhaps because it was linked
to the ousted Zhao Ziyang himself, It was also likely to have been unac-
ceptable to many leaders and officials who realized that at least some of
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its proponents intended it to serve as an ideological basis for transition g
democracy at some time in the future. Some of the overtones of neoay-
thoritarianism were heard again some years later, in attempts by the leagd.
ership to promote an especially Chinese “spiritual civilization.” Under thig
rubric, supposedly informed by the spirit of Confucius, the leadership hag
focused on restraining economic inequality, strengthening central politica]
control (particularly over the Chinese media), and resisting decaden:
‘Western moral values.!?

But while Deng and other leaders looked to Confucian authoritarian-
ism and cast their references to law in Marxist-Leninist jargon, other Chi-
nese are formulating more sophisticated and nuanced conceptions of the
possible role of law in China. Despite the boundaries set by the Four Car-
dinal Principles, legal scholars have debated issues that might seem to be
foreclosed by the principles themselves.

Both the range of possibilities that has been envisioned for giving the
rule of law new meaningfulness in China and the straitjacket that con-~
fines contemporary Chinese thinking about law are illustrated by a recent
Chinese law journal. In February 1996, Jiang Zemin spoke at a Party con-
ference at which the theme was “issues of theory and practice with regard
to administering the country according to law, and establishing a socialist
legal system in China.”'? In his talk, Jiang used a four-character slogan,
“govern the country according to law.” The journal of the Legal Research
Institute of the Chinese Academy of Social Sciences contained two
lengthy articles discussing the implications of Jiang’s words. However,
Jiang’s slogan was actually uttered as part of a sentence, in which his in-
vocation of law was offset by a longer phrase that urged “protect the na-
tion’s long-term peace and stability” Jiang also said that the idea of
“strengthening the legal system, governing the country according to law”
is part of Deng Xiaoping’s theory of building socialism with Chinese
characteristics. Under this policy, all aspects of work would become “le-
gal-systematized” (fazhihud) and “standardized” (guifanhua) in order to
“legal-systematize” (fazhihua) and “legalize” (faliihua) socialist democracy.

One of the articles published after Jiang’s talk summarizes a meeting at
which legal scholars discussed the implications of Jiang’s slogan. They
could only offer interpretations, because apparently Jiang had said nothing
else in that speech or in any other that added any detail to his slogan.
Several did remark on the difference between creating a *legal system” and
creating “legality,” and Jiang’s statement did seem to emphasize systemati-
zation and regularization as much as legality. Of more interest are the
scholars’ views on implementing the rule of law in China. In a separate
article in 1996, Liu Hainian, deputy director of the institute, expressed his
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nnuon& vision of the steps that had to be taken and the attitudes that had
to change in order to make meaningful progress toward attaining the rule
of law for China.'?

Liu’s article reviewed Deng’s call for laws and the steps taken to estab-
lish a legal system during the 1980s. He noted, though, that some “high
cadres” had interfered with justice, that the old habits of “substituting in-
structions for law” had reappeared, and that there was considerable official
disregard of the law. He called for establishing the legal system that is re-
quired by the “socialist market economy,” one that would guarantee the
equality of all participants in the economy, protect property rights, and
differentiate between the rights of the state as a legal entity and those of
property owners. He urged that in perfecting the legal system China
should look to the experience of Hong Kong and Taiwan as well as to
other countries. He called for further exercise of supervisory power by
the NPC and local national people’s congresses; adherence to procedure;
independence of the judiciary; a better-trained and professional judiciary;
the absolute superiority of the law over all political parties, organizations,
and individuals; and, finally, a transition from rule by administration (i.e.,
bureaucracy) to rule by law. Although Liu called for a moral society, “spir-
itual civilization” was conspicuously absent.

Liu’s themes, and those in the conference summary, closely resemble
views expressed at a similar conference in 1989 discussed above. In 1996,
much as in 1989, scholars urged controlling administrative discretion and
maximizing individual rights, emphasized procedural justice and an inde-
pendent judiciary, and affirmed the superiority of law over both state and
Party. These two sets of views also differ: In 1989 more specific proposals
for legal reform were advanced, including some calling for more transpar-
ent legislative and judicial processes and for an abundance of public infor-
mation on the activities of leaders so that citizens could form better ideas
about the latter’s fidelity to law (and about their finances!); Marxism was
assailed much more directly. The proposals advanced in 1996 were more
restrained, with less emphasis on the need to clarify the relationship be-
tween the Party and law, and more focus on the need to create a legal
framework for the developing socialist market economy. Since 1996, de-
bate among Chinese legal scholars has intensified, with some showing in-~
terest in pluralism as a basis of law to succeed the narrow emphasis on
class dictated by slavish following of Marxist theory.!28

Conspicuously absent from the speculations of the scholars in 1996 was
any attempt to counterbalance Jiang Zemin’s call for the rule of law with
the exhortation “protect long-term peace and stability,” as Jiang himself
had done.'” “Stability” is shorthand for continued Party control, and de-
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spite the Party’s continued endorsement of government by law it has co;_
tinued to use law as an instrument to maintain and carry out Party po;_
cies, as shown in the examples below.

The Primacy of Policy and the Instrumental Use of Law

A genuine CCP commitment to establish the rule of law would re.
quire the Party to depart from a principle it has followed since the PR
was established; policy, as defined and implemented by the CCP, must be
supreme over law. Flexible policies were more appropriate to China’s rev-
olutionary needs than laws, which were criticized under Mao as so rigid
that they could “bind the hands and feet of the revolution.” With the rule
of law a newly avowed goal of post-Maoist policy, Chinese officials and
intellectuals must try to define the relative roles of policy and law and, if
possible, to reconcile them.

The idea that all officials, organizations, and individuals must obey the
law has been expressed often in recent years, supported not only by legal
scholars but by certain leaders, notably Peng Zhen, who emphasized the
need to “systematize” (zhiduhua) and “legalize” (faliihua) democracy,!®
Peng also, however, noted the boundaries and limits of legalization. In a
speech in May 1987,'*! he noted that although the greater use of law is
necessary, new guidelines for the correct relationship between law and
policy were needed; this relationship he located in the four principles
enunciated by Deng Xiaoping in 1979, which would help prevent an un-
healthy drift toward “total westernization,” that is, bourgeois liberalization.

Although throughout the 1980s Chinese doctrine asserted that law
must still be subservient to policy,'>? reform has softened the terminology
that is used to express their relationship. Shen Zongling, a prominent le-
gal scholar, stresses their complementarity and mutual support. He notes
that the former practice of substituting policy for law has been con-
demned and argues that neither can substitute for the other, although he
is obviously reluctant to articulate the concept of law’s supremacy.’*® Old
habits die hard, he adds. The limits set by policy on law are further sug-
gested by the equivocating response of one judge to the question of what
to do when new policies contradict current laws:

In [my] opinion, the principle for handling such instances is to start from actual
realities and seek truth through facts. That is to say, on the one hand, that one
must observe the principle of handling matters in accordance with law, and on the
other, one must correctly apply the laws on the basis of the policies, the two must
be combined organically.'*

Still, there is no doubt that law must be subservient to policy. The judge
continues:
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For those laws and regulations which are not suited to reform and economic con-
seruction, one must promptly advise the national legislative organs to revise or
discard them through legal procedures and methods, [and] to establish new laws
that are suited to the new policies, so that the country’s laws and policies can de-
velop in harmony.

The subservience of law to policy further aggravates the tentativeness
with which Chinese policies are usually formulated and implemented.
Continuing a pre-reform style of administration, policies are often both
generally expressed and experimentally applied. We shall see below that
one Chinese writer has criticized the uncertainties created by the contin-
ued use of what he calls “policy law,” which contributes to an uncertainty
that law is not yet capable of dispelling. The assumption still seems to pre-
vail that the Party alone should decide how to apply general policies and
local experiments on a national scale. Reliance on Party authority to pre-
empt legislation by dictating variations in its application suggests, as one
Western scholar has observed, that many officials prefer that the legal sys-
tem derive its consistency and coherence from the dictates of policy made
ww a menaBa CCP.'* As a result, the boundaries of positive law become
blurred:

Chinese legislation is perpetually in half focus as it fades into its background con-
text of Party decisions and policy documents. It consequently fails to achieve a
separate identity as the formal source of Chinese law. The continued reliance of
Chinese decision makers on policy directives and makeshift regulations to intro-
duce reforms clearly compromises any movement towards a legislative model in
which the formal sources of law provide a coherent foundation for interpretation
and doctrinal elaboration. It also underscores the ambivalence of many Chinese
legislative officials towards such a model.!%

When policy is primary, law becomes only its instrument. The instru-
mental conception of law in current Chinese thought and practice has
been remarked on by a number of scholars, Western and Chinese. Of
course law is used to promote policies in every society and to some extent
is therefore a tool everywhere, but the manner in which it is used in
China, as William Alford has noted, reflects “the willingness of states or
F&.&mc&w to use legality as an instrument to achieve their policy objec-
tives but to depart from it when compliance with the law no longer serves
the attainment of such ends.”™®” Use of law in this manner marked Maoist
administration, which enlisted the courts in efforts to support a succession
of mass campaigns used to promote particular policies. Since Mao’s death,
the overt use of campaigns has certainly declined and public administra-
tion has become more regular and rational, but the echo of revolutionary
style is far from stilled.
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THE INSTRUMENTAL USE OF LAW IN PRACTICE
The Lingering Mobilizational Style

The Chinese populace has long been accustomed to hearing CCP callg
for urgent efforts to attain specific policy goals, and the CCP continues to
use propaganda and exhortation to promote support for legal institutions
and procedures and new policies toward laws. In the post-Mao era much
propaganda on legal matters has been restrained in tone, as in articles or
broadcasts seeking to inform citizens of their rights under the law. The
use of mobilizational campaigns was expressly eschewed at the beginning
of the reform period, but reliance on them has not been easy to abandon,

Popularization of the new legal institutions through the Party-led pro-
paganda apparatus—a standard administrative device since 1949—was
widespread during the early years of legal reform. Typically, after the Na-
tional People’s Congress adopted a cluster of new laws in 1979, the Anhui
Provincial Party Committee called for a campaign to observe “publicizing
the seven laws month” throughout the province for the thirty-day period
beginning the twentieth of August, and then held a telephone conference
“calling on all places to further whip up an upsurge of studying and pub-
licizing the seven laws to make them known to every household and per-
son.”'*® Similarly, Shandong province launched a campaign featuring spe-
cial classes for members of the three agencies administering the criminal
process to study the new laws, as well as propaganda materials prepared
specially for the campaign (e.g., an article entitled “Communist Party
Members Should Play an Exemplary Role in Enforcing and Upholding
the Law”), radio broadcasts, theatrical performances, and lectures. In this
case, as elsewhere, a goal for the campaign was announced that assumed
that rapid transformations were possible in the area of concern: “all cadres
in political and legal departments and all policemen must be trained by
the end of September.”!%

Since the earliest days of reform, campaigns to educate the populace
about law have been mounted, especially under the rubrics of two five-
year plans adopted in 1986 and 1991, respectively.!*® Aimed at the entire
population, the campaigns have also particularly targeted Party and cadre
schools, youth, and the military. For example, all schools at all levels were
instructed to formulate legal curricula, mass organizations and enterprises
were instructed to impart legal knowledge to their members, and the me-
dia and cultural activities were used to disseminate legal knowledge. Al-
though the term “campaign” has not been used to describe these and
other activities organized to carry out the two five-year plans and no ral-
lies have been held to inspire public enthusiasm, these efforts constitute a
considerable campaign-like attempt by the Party to disseminate legal
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knowledge and to promote “correct” thought about law. Moreover, while
pressing for greater regularity in administration and reducing cadre arbi-
trariness, these campaigns like their pre-reform predecessors have had a
political goal. Rather than aiming to promote development of an au-
tonomous legal order, the campaigns have instead emphasized the function
of law in perfecting Party policy and supporting Party leadership in pro-
moting China’s development.

In the exhortatory style of the Party-controlled media, propaganda has
long been used to emphasize the urgency of fulfilling a particular key
task. We may question, however, how appropriate it is to quantify targets
in the legal realm, such as in reporting the number of officials at certain
levels who completed their legal studies. Such mechanical efforts were not
necessarily successful in the past, when the objective was to raise more
pigs or manufacture more steel, and to Western eyes do not seem well
suited to raising popular awareness of the existence and significance of le-
gal institutions.

It might be hasty, however, to dismiss such attempts to support law re-
form. Is it possible to use propaganda to change the legal culture of the
populace? Some Chinese and Western scholars would argue that legal ed-
ucation campaigns are both necessary and consistent with Chinese politi-
cal culture. In conversation, the late Tong Rou, the Chinese law professor
in charge of the drafting of the General Principles of Civil Law that were
promulgated in 1986, asserted that popular behavior could be changed
faster in China than in other countries because the Chinese government
possessed the ability to persuade the populace. He expected, therefore, that
once the new civil law rules were disseminated, they would rapidly be-
come effective. One Western scholar of Chinese law has suggested that
China’s cultural tradition facilitates the acceptance of ideas “sown by an
authoritarian system of education.”'* The reports mentioned earlier of
peasants relying on their knowledge of laws and policies to protest cadre
arbitrariness, and the popular sentiments about law and Jjustice noted
above, suggest that campaigns to popularize not only new laws but the
idea of legality itself may help to raise the rights-consciousness of many
ordinary Chinese—though not necessarily in the manner intended by
Party propagandists.

Campaigns

The courts continue to be the focus of concerted efforts to mobilize
resources to maintain and improve public order and to advance other pol-
icy goals. Campaigns against crime in particular have at times recalled

similar Maoist drives. The persistence of the leadership’s willingness to
use mobilizational efforts to support law becomes clearest when the popu-
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lation is exhorted to join in a war on crime. At such times, the tone of
propaganda greatly resembles the heavy-handed and didactic tone that hag
marked Chinese propaganda since 1949. From the beginning of legal re-
form to the present day, explicit judicial priorities have been announced
for the criminal law. For example, the president of the Supreme People’s
Court in 1980 called on the courts to “severely punish active criminals”
by taking “sterner measures against such serious criminals who commit
murder, arson, robbery and rape.”'*? In the early 1980s, as the reforms
helped generate new types of criminal behavior, drives against economic
crimes were launched. Directives treated as having the force of law and
explanatory policy statements explicitly called for the courts to focus
upon economic crimes. In January 1981, for instance, the State Council
issued a circular attempting to define illegal speculation, “profiteering”
and trade in prohibited goods such as precious metals and foreign curren-
cies and called for a crackdown on smuggling.'*> Amidst ongoing propa-
ganda, provincial and local instructions followed.!* The leadership’s con-
cern was further signaled when the NPC Standing Committee amended
the criminal code by increasing penalties for certain crimes,!*® and the
Central Committee of the CCP and the State Council issued a decision
on “dealing blows at serious criminal activities in the economic sphere 146
Reports of judicial decisions punishing conduct of the type discussed in
the circular, not surprisingly, proliferated soon after it was promulgated.'#?

These special mobilizational efforts to deal with crime have continued
down to the present day. In 1992 a Central Committee for the Compre-
hensive Management of Public Security was formed, with Ren Jianxin,
president of China’s Supreme People’s Court, as director. The committee
was described as “the leading organ of the movement” and included rep-
resentatives of the judiciary, police, and other departments. Ren called for
focusing its activities on areas in which public security had been poor for a
long time.'*® Ren referred in his annual report on the work of the Supreme
People’s Court in 1993 to a three-year “anti-theft campaign” that had been
decided by that committee.!* Later that year he urged courts to launch
special anti-crime campaigns and to hand down severe sentences.!>® His
annual report to the NPC on the work of the Supreme People’s Court in
March 1995 heavily emphasized “intensify[ing] the struggle against seri-
ous criminal offenses to maintain social stability”’**! Later in 1995, in an
interview he emphasized that “courts at all levels should cooperate closely
with public security and procuratorial organs”!*2 to fight crime. More re-
cently, another nationwide campaign to “Strike Hard” at criminals was
begun in 1995 and carried out well into 1996,'5* and by October 1996 a
successor campaign was announced by the Ministry of Public Security.'*

The use of campaigns imparts an especially irregular quality to the

v
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work of all agencies of the central and local governments, including the
courts and police,'® and seems to force agencies to oscillate between
campaigns and inaction. As a result, “what is tolerated or even positively
approved by officials today may be subject to harsh penalties tomor-
row.”'*¢ Enforcement is made sporadic by the use of “policy laws,” noted
above, which announce general goals without specifying stable procedural
arrangements that should serve as the basis for official acts. Only when
cases multiply is action taken, and then by “putting together a group of
people to mount an intensive investigation,” which is usually followed by
punishment of offenders during a short period of time. This usually
means punishing a small number of major offenders while neglecting mi-
nor ones, and then ending the crackdown.!” The unevenness in adminis—
tering the criminal law that results from the frequent use of campaigns is
clear to many ordinary Chinese citizens, and part of a long pattern of
swings in policy since 1949. Moreover, the campaigns that have been con-
ducted as part of a “war on crime” have adversely affected the morale of
the police, who are discouraged by the ineffectiveness of the technique. '3
When the legal reforms were just being initiated, the leadership was
sensitive to questions about the significance of using campaigns to pro-
mote law-related goals. For example, in the midst of the crackdown on
economic crimes in early 1982 the Beijing Review stated that “no purge
will ever happen,”®® and a Xinhua article distinguished the drive against
economic criminals from the leftist “expansion of class struggle.”!®® The
boundary, however, between desirable mass action and inappropriate mass
violence is difficult to locate as long as the CCP looks back to its revolu-
tionary past. The April 1982 decision of the Central Committee of the
Chinese Communist Party and the State Council mentioned above said in
part:
In dealing blows at serious criminal activities in the economic sphere, we are res-
olutely against making the work a mass movement. . . . However, in dealing with
major and key cases which are relatively complicated and which involve more
people, we must completely follow the mass line; that is, we must, within a defi-
nite scope, mobilize the masses knowing about the cases to factually expose and
inform against those who have committed serious crimes. ¢!

By the 1990s, the leadership no longer felt it necessary to Jjustify its use of
campaigns to give the criminal law special force. Nevertheless, their use
demonstrates that the leadership remains committed to the instrumental
use of law and to techniques of mobilization associated with the mass
line.'> Although these Maoist techniques are much more muted now
than before reform, they continue to express adherence to an instrumental
notion of law that is subject to Party policy.
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Suppressing Dissidence

The Maoist legacy that burdens Chinese law most heavily is the treae.
ment of dissent. It has been noted in chapter 3 that Mao distinguisheq
between *“antagonistic” and “nonantagonistic” contradictions within Chj.
nese society, the former between the “people” and the “enemy,” the latter
within the “people.” Methods of “dictatorship” were appropriate for the
former, methods of “democracy” were to be used to solve the latter. Polit-
ical dissent was, of course, consistently treated as an antagonistic contra-
diction for which exercise of the heaviest measures of dictatorship was ap-
propriate.

The Maoist Party-state waged a relentless war against “counter-revaly-
tionaries,” “bad elements,” and “rightists,” using a politicized, Party-domi-
nated criminal process to punish persons suspected of disloyalty or of
vaguely denominated “counter-revolutionary” crimes.'®® Under Deng, al-
though the Codes of Criminal Law and Criminal Procedure that were
adopted in 1979 contained provisions protecting rights of persons accused
of crime and created safeguards against arbitrary detention, expressions of
dissent were severely punished. After workers began posting wall posters
on the “Democracy Wall” in Beijing in the fall of 1978 a crackdown fol-
lowed and the courageous Wei Jingsheng, who had written a wall poster
calling for democracy as the “fifth modernization,” was tried and sen-
tenced to fifteen years in prison for “counter-revolutionary propaganda”
and revealing military secrets. The determination of the leadership not to
tolerate expression of dissent was manifested in the severe punishment of
dissidents throughout the 1980s,'¢* and exhibited in all its repressive cru-
elty in the crushing of the “democracy movement” in June 1989 and the
trials and convictions of demonstrators thereafter,'®® and has continued in
the 1990s as well. The second conviction of Wei Jingsheng in 1996 further
expressed the leadership’s fear of dissent and its determination to crush it
with no concern for legality.!%

Dissent, inconceivable under Mao, became an issue in China only once
economic reforms began and political control over Chinese society started
to relax. The leadership’s view has been that for the sake of maintaining
social order, Chinese democracy must be a disciplined democracy in
which the centralized leadership of Party and State are upheld.'s’
“Democracy” could be used as a pretext by individuals to violate the basic
principles of organization and discipline in China. Thus, those who “un-
derstand freedom of speech as the freedom to say whatever they want to
say and to do whatever they care to do in disregard of the state and the
people’s interests exceed the limit of the law.”!®® Such persons were
warned in the early days of reform:“We will not adopt a laissez-faire atti-
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ude.”'%? Another newspaper article was more direct: “Opinions which are
anti-party and anti-socialist and which sabotage the unity of the mother-
land and the Nationalities must be prohibited.”!” Typically, in a lengthy
discussion, Red Flag, the theoretical journal of the Chinese Communist
Party, went to great lengths to criticize and reject the concept of “absolute
freedom of speech,” which it found to be a tool of enemies of socialism.!7!
More than a decade later, a British delegation visiting China in 1992 con-
cluded that “the expression of political dissent [is] not permitted.”!”2 Some
debate has occurred on the issues of the criminalization of free speech and
related freedoms, both before and since June 1989,!7 but there seemed no
prospect of any change in the Party-state’s willingness to use its power to
crush speech and conduct that are deemed threatening to Party rule.'’
This determination was underscored at the end of 1998 by the conviction,
in three separate trials, of four dissidents and the conviction in another
trial of an entrepreneur who had given the addresses of Chinese com-
puter users to a journal published in the United States by dissidents.!”s

From the inception of legal reform, its permitted scope has been limited,
as this review of Party policy shows. These limits, combined with forces
generated by economic reform and the burden of both distant and recent
history, seriously obstruct future legal development. Despite these hin-
drances, however, two decades of institution building have made a definite
beginning in the effort to bring legality to China. In the chapters that
follow, it will be seen that the initial efforts have initiated processes and
set institutions in place that could grow in vigor. Their promise merits an
effort to understand the aims and accomplishments of legal reform.



