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Handout #1 – 1/7/13

SYLLABUS 
This syllabus provides a detailed overview of the major topics we may cover in the course of the semester.  I will assign material to be read for each class as we go through the semester.  Please note that this syllabus may be amended or changed as the semester progresses. D&K refers to Dukeminier, Krier, Alexander and Schill Property (7th ed. 2010).  Other materials are indicated in bold as located (a) in the course reader; (b) on the class website; (c) through Lexis or Westlaw; (d) through Hein On-line; (e) through JSTOR; (f) other Berkeley library electronic databases; (g) cali.org; or (h) the casebook website.  For information about how to access the materials on Hein On-line, JSTOR, other Berkeley library electronic databases, cali.org, or the casebook website, please see the Introduction handout (Handout #2). 
SUMMARY OF MAJOR TOPICS

I.
BASIC TYPES OF PROPERTY

II.
TRANSFER OF PERSONAL PROPERTY

III.
PROPERTY IN LAND: THE SYSTEM OF ESTATES

A. ESTATES IN LAND

B. COMMON OWNERSHIP

C. LANDLORD-TENANT LAW

IV.
VOLUNTARY LAND TRANSFERS

V.
INVOLUNTARY LAND TRANSFERS: ADVERSE POSSESSION

VI.
MAINTAINING A PROPERTY SYSTEM: TITLE RECORDING

VII
CONTROLLING THE USE OF LAND

DETAILED OUTLINE

I.
BASICS OF PROPERTY: TYPES, ACQUISITION, THEORIES


A.
FUGITIVE RESOURCES AND CAPTURE

1. Wild Animals

· Rule of capture

· Certainty vs. fairness

· Importance of custom

· Promotion of efficiency

· Legal labels vs. rationales

· Relativity of title

· Animus revertendi

· Ratione soli

· Read D&K 18-22 (Pierson v. Post), 21-26, D&K 26-28 (Ghen v. Rich), 28-29, 30-31 (Keeble v. Hickeringill), 31-33, 33-35.

2. Oil and Gas, Water

· Oil and Gas as property:  Rule of capture

· Water as property

· Groundwater:  English rule vs. reasonable use

· Surface water:  Reasonable use vs. prior appropriation

· Conservation and scarcity of resources: Regulatory systems

· Discussion Problem #1: Barry Bonds Home Run Ball
· Read Barnard v. Monongahela Natural Gas, 65 A. 801 (Pa. 1907) (Lexis/Westlaw).

· Read D&K 36-37 (note 1 on oil and gas).

· Read Cline v. American Aggregates, 474 N.E. 2d 324 (Ohio 1984) (Lexis/Westlaw).

· Read Harris v. Brooks, 283 S.W.2d 129 (Ark. 1955) (Lexis/Westlaw).

· Read D&K 37-38 (note 2 on water).

· Read Popov v. Hayashi (facts only) (course website).


B.
LAND AND DISCOVERY/CONQUEST
· Right of conquest/discovery

· Property systems as power, political systems

· Property as product of economics, society, ecology

· Limitations of courts

· Theories of property: First-in-time, labor
· Read D&K 3-10 (Johnson v. M’Intosh), 10-18.

· Read note on Native American property systems (course website).

C.
ECONOMIC THEORIES OF PROPERTY
· Law and economics theory of property

· Collective action failures (holdouts, freeriding) and externalities

· Common resources vs. private property

· Efficiency vs. distribution/equity

· Coase theorem
· Read D&K 38-39 note 3.

· Read D&K 39-55.

· Review the slideshows on Tragedy of the Commons and Demsetz’s theory at http://www.dukeminier-property.com/part1/economic.html (casebook website)
· Read excerpt from Garrett Hardin, The Tragedy of the Commons, 162 Science 1243 (1968) (course website).

· Read note on James Acheson, The Lobster Gangs of Maine, (course website).

· Optional Reading:  R.H. Coase, The Problem of Social Cost, 3 Journal of Law and Economics 1 (1960) (JSTOR); Carol M. Rose, Property as Storytelling: Perspectives from Game Theory, Narrative Theory, Feminist Theory, 2 Yale J. L. & Human. 37 (1990) (Hein).
D. INTELLECTUAL PROPERTY AND CREATION OF PROPERTY
· Incentives to innovate vs. monopoly and allowing further creativity

· Patents:  What can you patent?  Nature vs. invention

· Copyrights:  Ideas vs. expressions

· Trademarks:  Avoiding consumer confusion

· Excludability of resources

· Change in technology and changes in property systems
· Read D&K 56, 56-60 (INS v. AP), 61-62 (Cheney Bros. v. Doris Silk Corp.), 62-65.

· Read excerpts from Nichols v. Universal Pictures and Diamond v. Chakrabarty (course website).

· Read D&K 65-66, 66-70 (White v. Samsung Electronics), 70.

· Read excerpts from Metro-Goldwyn-Mayer Studios v. Grokster (course website)

E. PERSONHOOD
· Property interests in body parts

· Property as bundle of sticks and inalienability

· Dignity interests

· Discussion Problem #2: Legal Sale of Body Parts
· Read D&K 70-83 (Moore v. Regents of the Univ. of Cal.), 83-88.

· Read Margaret Jane Radin, Property and Personhood, 34 Stan. L. Rev. 957 (1981) (Parts I, II.B) (Hein).

· Read Margaret Jane Radin, Market-Inalienability, 100 Harvard L. Rev. 1849 (1987) (Part III.B) (Hein).

F.
EXCLUSION, TRANSFER, USE

· Right to exclude, right to transfer, right to use

· Trespass

· Reliance interest in property

· Read D&K 88-96

II.
TRANSFER OF PERSONAL PROPERTY


A.
FINDERS

· Finders keepers

· Relativity of title (again)

· Why protect finders?

· Importance of possession

· Bailment

· Lost goods vs. misplaced goods vs. abandoned goods

· Returning lost items vs. rewarding finders vs. protecting landowners

· Discussion Problem #3: Finders Law Reform
· Read D&K 97, 98 (Armory v. Delamirie), 98-99 (notes 1-2), 99-101 (notes 3-5), 101-106 (Hannah v. Peel), 106-107, 107-08 (McAvoy v. Medina), 108-116.

B. GIFTS
· Requirements:  Intent, Delivery, Acceptance

· Why require delivery?

· Delivery:  Actual, Construtive, Symbolic

· Inter vivos gifts vs. gifts causa mortis

· Class, gender, morality issues in judicial decisions
· Read D&K 164-67 (skip prob. 2 on p. 166-67), 167-73 (Newman v. Bost), 173-74 (skip probs. 4-5 on p. 174), 174-80 (Gruen v. Gruen), 180-81.

· Handout on gift problems.

III.
PROPERTY IN LAND: THE SYSTEM OF ESTATES


A.
PRESENT POSSESSORY ESTATES


1.
History, Fee Simple, Fee Tail

· Brief history of Anglo-American property law

· Importance of history in property law

· Characteristics of fee simple

· Inheritance rules

· Trusts

· Fee tail

· Skim D&K 183-91.

· Read D&K 191-95 (skip probs. 1&2 on p. 194-95)

· Skim D&K 195-201 (skip probs. 1-3 on p. 196-97).

2.
Life Estate

· Characteristics of life estates

· Introduction to Future Estates: Remainders

· Interpreting language of grants: Intent of grantor

· Lay knowledge of law vs. professional knowledge of law

· Restraints on alienability (disabling vs. forfeiture vs. promissory)

· Managing conflicts between present and future owners

· Waste:  Affirmative vs. permissive

· Judicial sale or partition of life estates and remainders

· Problems with life estates

· Land as economic asset vs. land as special asset

· Read D&K 202, 202-207 (White v. Brown), 208-210, 210-14 (Baker v. Wheedon), 215-18, 218-20 (Woodrick v. Wood), 220-21.

3. Defeasible Estates

· Characteristics of defeasible estates

· Fee simple determinable

· Fee simple subject to a condition subsequent

· Interpreting language of grants (again)

· Discussion Problem # 4: problem 2, p. 233.
· When conditions on fee simple are improper restraints on alienability

· Upholding intent of grantor vs. allowing free sale of land

· Read D&K 222-25, 226-31 (Mahrenholz v. County Board of School Trustees), 231-36, 236-41 (Mountain Brow Lodge No. 82 v. Toscano), 241-42.


B.
FUTURE ESTATES

1. Background

· Future interests:  remainders and executory interests

· Read D&K 253-264 (skip prob. on p. 259).

· Read D&K 268-270 (excluding review problems on p. 271) (skip prob. 2 on p. 270).

· Read D&K 273-75.

· Practice materials on future interests on cali.org (module on Future Interests: Lesson 8: Kinds of Vested and Contingent Remainders).

· Handout on future interests.

· Optional: Future interest builder at http://www.dukeminier-property.com/part5/index.html (coursebook website)
· Optional:  Practice materials on future interests on cali.org (modules on Future Interests: Lesson 1: The Concept of Future Interests; Lesson 2: The Defeasible Estates and Their Future Interests)
2. Rule Against Perpetuities
· Mechanics of Rule Against Perpetuities

· Policy behind RAP:  Protect alienability of land

· Importance of alienability of land

· Application of RAP to commercial transactions

· Reform of RAP: USRAP, wait-and-see, dynasty trusts

· Discussion Problem #5: RAP Reform
· Read D&K 280-81, 285-92.

· Practice materials on future interests on cali.org (module on Rule Against Perpetuities 1: Common Law Rule Against Perpetuities, do only the following sections: The Common Law Rule and Its Elements; Analytical Approach to the Common Law Rule; Determining “When the Creation of the Interest Occurred”; Identifying the “Lives In Being”; Defining and Identifying “Vesting” Under the Rule (except for problem 5)).

· Read D&K 292-303 (Symphony Space v. Pergola Properties), 303-305, 305-317.

· Practice materials on future interests on cali.org (module on Rule Against Perpetuities 2: Reforms -- Cy Pres and Wait-and-See Doctrines, do only the Wait and See Doctrine section).

· Handout on RAP.
· Optional: Future interest builder at http://www.dukeminier-property.com/part5/index.html (coursebook website)
C.
JOINT OWNERSHIP
1. Intro

· Types of joint estates: tenancy in common, joint tenancy, tenancy by the entirety

· Joint tenancy: four unities

· Why joint tenancy is used

· Read D&K 319-24 (skip problem 2 and notes 4-5 on p. 322)

2. Severance

· Unilateral severance of joint tenancies

· Mortgaging or leasing of joint tenancies

· Read D&K 324-28 (Riddle v. Harmon), 329.
· Read hypothetical based on Harms v. Sprague (course website).

· Handout on co-ownership problems.
3. Relations Between Joint Owners

· Partition:  In sale or in-kind

· Exclusive possession of property by co-owner: Ouster

· Ability of co-owners to lease property

· Accounting

· Discussion Problem #6: Swartzburgh v. Sampson
· Discussion Problem #7: Partitioning of Black-Owned Farmland.
· Read D&K 337, 338-43 (Delfino v. Vealencis), 343-347 (skip q. 8 on p. 347), 348-50 (Spiller v. Mackereth), 350-51, 351-55 (Swartzburgh v. Sampson), 355-58.

· Read newspaper article about partitioning of black-owned farmland in the South (“Torn from the Land”) (link on course website).

· Practice materials on co-ownership at http://www.dukeminier-property.com/part6/co-ownership_problems.html (casebook website)
· Handout on co-ownership management and partition problems.
D.
MARITAL OWNERSHIP
· Tenancy by the entirety:  Unilateral severance or alienability

· Community property systems

· Read D&K 359-61, 361-66 (Sawada v. Endo), 366-67 (note 1), 387-92.

· Handout on community property problems.


E.
LEASEHOLDS

1. Intro

· Types:  Term of years, periodic tenancy, tenancy at will

· Numerus clausus principle

· Tenancy at sufferance:  Landlord remedies for holdovers

· Read D&K 421-23, 423-25 (Garner v. Gerrish), D&K 197-98 (note 4), D&K 425-28.

2. Leases

· Why landlord/tenant law differs from other property law

· Property vs. contract principles

· Read D&K 428-31.

3. Subleases

· Assignment vs. sublease:  Common law vs. modern distinction

· Privity of estate and privity of contract

· Rights and duties of landlords and tenants after assignment or sublease

· Enforceability of restrictions on assignments and subleases

· Read D&K 442-47 (Ernst v. Conditt), 447-49, 450-55 (Kendall v. Ernest Pestana), 456-57 (notes and questions only, skip the problems on pages 457-58).

· Handout on assignment and sublease problems.

4. Default

· Eviction:  Self-help vs. judicial remedies

· Landlord’s remedies after tenant’s default on lease

· Acceptance of surrender, re-lease on tenant’s behalf, or do nothing

· Landlord duty to mitigate damages (common law vs. modern rule)

· Landlord suit for damages

· Security deposits

· Read D&K 459-65 (Berg v. Wiley), 465-69, 469-75 (Sommer v. Kridel), 476-81.

· Handout on tenant breach damage problems.

5. Duties

· Caveat lessee

· Tenant remedies for landlord’s breach of lease

· Covenant of quiet enjoyment and constructive eviction

· Judicial expansion of covenant of quiet enjoyment

· Mutual dependence of lease provisions (property vs. contract again)

· Implied warranty of habitability

· Tenant remedies for breach of warranty

· Retaliatory eviction

· Read D&K 482, 482-89 (Reste Realty Corp. v. Cooper), 489-491, 491-92 (skip prob. 1 on p. 491 and probs. 2(c) and 3 on p. 492).

· Read D&K 493-99 (Hilder v. St. Peter), 499-503 (skip probs. 4(a), (b) and (c) and 5 on p. 502-03), (Skip the note on landlord’s tort liability).

· Read D&K 505-08.

· Read Berkeley landlord rental property inspection sheet (course website).
6. Affordable Housing

· Rent control and tenant rights: Pros and cons

· Discussion Problem # 8: Rent control and tenant protection policy.
· Read D&K 508-11 (Chicago Bd. of Realtors v. City of Chicago), 511-15.
· Read summary of Oakland rent control ordinance and tenant eviction protection (course website).
· Handout with practice landlord-tenant problems.
· Optional Reading:  Lior Jacob Strahilevitz, Don’t Try This at Home: Posner as Political Economist, 74 U. Chi. L. Rev. 1873 (2007).

8.
Housing Discrimination

· Federal Fair Housing Act and Civil Rights Acts

· Discussion Problem # 9: Fair housing laws and roommates.
· Read D&K 431-38.

· Read NY Times op-ed piece re roommates and housing discrimination (“Fair Housing, Free Speech, and Choosy Roommates”) (link on course website through Berkeley electronic database).

IV.
VOLUNTARY LAND TRANSFERS

A.
INTRODUCTION

· Mechanics of a land transaction

· Important contract provisions

· Discussion Problem # 10: Analysis of Standard Real Estate Contract
· Read D&K 517-520, 529 (note 1 only).

· Read Multiboard Residential Real Estate Contract (skip paragraphs 14, 29-32, 36) (course website).

· Read D&K notes 1, 2 and 4 pp. 533-38.


B.
CONTRACT OF SALE

1.
Marketability of Title

· Marketable title: meaning and application

· Problems arising from gap between contract and closing

· Legal efforts to address title uncertainty

· Read D&K 547-48, 548-50 (Lohmeyer v. Brown).

2. Duty to Disclose Defects

· Caveat emptor and duty to disclose

· Read D&K 553-57 (Stambovsky v. Ackley), 557-59 (Johnson v. Davis), 559-61 (notes 1-3).

· Read California Real Estate Transaction Disclosure Form (pp. 3-6 in the Department of Real Estate brochure – Real Estate Transfer Disclosure Statement, pp. 10-14 in the Department of Real Estate brochure – Natural Hazards Disclosure) (course website).

C.
DEED

· Deed covenants

· Future covenants vs. present covenants

· Mineral interests

· Read D&K 585-87, 590 (material on warranties in deeds), 591-93 (Brown v. Lober).

· Optional:  Handout on land transaction concepts for the bar exam.


D.
MORTGAGE

· Mechanics of secured land transactions

· History of mortgage law

· Multiple mortgages

· Foreclosure:  Procedural protections

· Lenders’ duties in foreclosure sale (due diligence and good faith)

· Sub-prime mortgage crisis and predatory lending.

· Discussion Problem # 11: Foreclosure policy.
· Read D&K 616-21, 621-27 (Murphy v. Financial Development Corp.), 627-29, 

· Handout on mortgage practice problems.

· Read D&K 629-30, 630-36 (Commonwealth v. Fremont Investment & Loan), 636-39.

· Read Congressional Oversight Panel, November Oversight Report: Examining the Consequences of Mortgage Irregularities for Financial Stability and Foreclosure Mitigation (Nov. 16, 2010), Section One, Parts A through D (up to page 29) (skip Part D.1.a.iv on MERS). (course website)

· Read US Bank National Association v. Ibanez, 941 N.E.2d 40 (Mass. 2011) (Westlaw/Lexis)
· Read LA Times and NY Times articles re mortgage crisis (“Blight moves in after foreclosures” and “More Home Foreclosures Loom as Owners Face Mortgage Maze”) (link on course website through Berkeley electronic database).

· Optional Reading:  Adam Levitin & Tara Twomey, Mortgage Servicing, 28 Yale J. on Reg. (2011); Anna Gelpern & Adam J. Levitin, Rewriting Frankenstein Contracts: Workout Prohibitions in Residential Mortgage-Backed Securities, 82 S. Cal. L. Rev. 1075 (2009).  (Hein)
V.
INVOLUNTARY LAND TRANSFERS: ADVERSE POSSESSION

· Elements of adverse possession

· Entry and exclusive possession

· Open and notorious

· Adverse, hostile, claim of title or of right

· Continuous possession

· Three standards for adversity: objective, good faith, aggressive trespass

· Rationales for adverse possession: clearing title, protecting possessors, punishing owners

· Standards for exclusivity and continuity: average use in community

· Color of title

· Mistake, boundary disputes.

· Accidental improvements and remedies.

· Discussion Problem # 12: Adverse Possession.
· Read D&K 116-122, 122-31 (Van Valkenbergh v. Lutz), 131-34, 134-36 (skip probs 1-2 on p. 135).

· Practice materials on cali.org (Adverse Possession: Color of Title and Constructive Adverse Possession (skip the essay questions)).

· Read D&K 136-40 (Mannillo v. Gorski), 140-41.

· Slideshow at on Manillo v. Gorski facts at http://www.dukeminier-property.com/part1/mannillo_gorski.html (casebook website).  

· Discussion materials on Boulder adverse possession dispute.

· Optional Reading: Carol M. Rose, Possession as the Origin of Property, 52 U. Chi. L. Rev. 73 (1985) (Hein).
VI.
MAINTAINING A PROPERTY SYSTEM: TITLE RECORDING

A.
RECORDING SYSTEMS

· Need for a recording system

· Mechanics of recording system

· Title searches, chain of title, and root of title

· Grantor-grantee index vs. tract index

· Common law rule: First in time

· Constructive notice

· Read D&K 645-51.

· Skim excerpts East Bay Express article about land-recording fraud (“Dirty Deeds”) (reader).


B.
RECORDING ACTS


1.
 Basics

· Incentives to record vs. clarity/simplicity vs. fairness

· Race, notice, and race-notice recording acts

· Shelter rule

· Land recording and the subprime mortgage crisis

· Read D&K 667-70 (skip probs. 1 and 3 on pp. 669-70), 677 (discussion of chain of title problems and example 7).

· Handout of practice land recording problems.

· Read Christopher L. Peterson, Foreclosure, Subprime Mortgage Lending, and the Mortgage Electronic Registration System, 78 U. Cin. L. Rev. 1359 (2010) (Parts II, IV.D) (Hein)

· Handout with practice land records search problems.
2.
Inquiry Notice

· Inquiry notice

· Reforms: Marketable title acts and title registration

· Read D&K 693 (intro paragraph on inquiry notice).

· Read hypothetical based on Waldorff Insurance case) (course website).

· Read D&K 701-02, 702-08, 714-15.

· Practice materials on cali.org (Recording Acts (do only the following sections: Introduction, Types of Recording Acts, Classifying Recording Acts, Priority Problems)).
VII:
CONTROLLING THE USE OF LAND


A.
NUISANCE AND ENVIRONMENTAL LAW
· Liability for nuisance: threshold vs. balancing vs. hybrid Restatement tests

· Efficiency vs. distribution concerns (again):  What are we balancing?

· Overly sensitive uses

· Trespass vs. nuisance

· What harms count for nuisance?

· Remedies: damages vs. injunctions

· Deciding whether to grant injunctions: threshold vs. balancing

· Role of courts in environmental problems

· Discussion Problem # 13: Nuisance
· Public nuisance

· Coming to the nuisance

· Property vs. liability rules

· Problems with nuisance

· Environmental regulatory statutes

· Types of environmental regulation: Command-and-control vs. market

· Read D&K 729-31, 731-34 (Morgan v. High Penn Oil Co.), 734-38 (skip note on lateral and subjacent support on pp. 738-39)
· Read D&K 739-41 (Estancias Dallas Corp. v. Schultz), 741-42, 743-46 (Boomer v. Atlantic Cement), 747-49, 750-55 (Spur Industries, Inc. v. Del E. Webb Development Co.), 755-59.
· Read Guido Calabresi and A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 Harv. L. Rev. 1089 (1972) (Parts I, III.A, IV) (Hein).

· Read D&K 759-61.
· Read Richard J. Lazarus, The Greening of America and the Graying of United States Environmental Law: Reflections on Environmental Law’s First Three Decades in the United States, 20 Va. Envtl. L.J. 75 (2000) (Parts I and II) (Lexis/Westlaw/Hein)
· Read Robert W. Hahn and Robert N. Stavins, Incentive-Based Environmental Regulation: A New Era from an Old Idea? 18 Ecology L.Q. 1 (1991) (Intro. and Pt. I) (Hein).

B.
EASEMENTS

1.
Intro

· History of private restrictions on land-use

· Easements distinguished from covenants

· Affirmative vs. negative easements

· Appurtenant easements vs. easements in gross

· Profits

· Alienability vs. protecting reliance and coordinating land-uses

· Read D&K 763-68.

· Practice materials on cali.org (Easements Defined)
2. Creation

· Licenses

· Easements by estoppel

· Easements by implication and quasi-easements

· Implied grants vs. implied reservations, notice

· Easements by necessity

· Rationales: Intent or public policy?  Efficiency?  Compensation?

· Easements by prescription

· Exclusivity, adversity

· Public prescriptive easements

· Discussion Problem # 14: Easements by Necessity and Prescription
· Read D&K 773-74 (note on Licenses), 774-77 (Holbrook v. Taylor), 777-79.

· Practice materials on cali.org (Easements Implied from Prior Existing Use)
· Read D&K 779-85 (Van Sandt v. Royster), 785-86

· Slideshow on Van Sandt v. Royster facts at http://www.dukeminier-property.com/part2/vandsant_royster.html (casebook website).  
· Practice materials on cali.org (Implied Easements from Necessity)
· Read D&K 786-92 (Othen v. Rosier), 792-99.

· Slideshow on Othen v. Rosier facts at http://www.dukeminier-property.com/part2/othen_rosier.html (casebook website). 
· Practice materials on cali.org (Prescriptive Easements)
3. Scope

· Service of non-dominant properties

· Importance of remedies (again)

· Reasonableness test

Read D&K 820-25 (Brown v. Voss), 826-30.

4. Termination

· Termination of easements

· Read D&K n.3 on 841-42.

· Read hypothetical based on Preseault v. United States (course website).

· Handout of practice problems for easements.

5. Easements and Conservation

· Negative easements

· Conservation easements

· Read D&K 842-47.


C.
COVENANTS



1.
Intro

· History of covenants restricting land-use

· Real covenants:  Characteristics

· Horizontal and Vertical Privity

· Running of Burdens and Benefits

· Other requirements (intent, touch and concern)

· Read D&K 847-53.  

2. Equitable Servitudes: Creation

· Equitable servitudes:  Characteristics

· Requirements: Intent, touch and concern, notice, privity(?)

· Implied equitable servitudes

· Common scheme or plan:  Notice problems

· Read D&K 854-56 (Tulk v. Moxhay), 856-59, 859-62 (Sanborn v. McLean), 862-64.

· Handout with practice problems on covenants.

3. Equitable Servitudes: Enforcement and Validity

· Equitable servitudes requiring payment of funds

· Running of benefits for affirmative covenants

· Standing to sue for landowner associations

· Interpretation of covenants

· Public policy constraints on covenants

· Read D&K 864-71 (Neponsit Property Owners’ Ass’n v. Emigrant Industrial Savings Bank), 871-76.

· Read D&K 876-79 (Shelley v. Kraemer), 880-81.

4. Equitable Servitudes: Termination

· Termination of covenants due to changed conditions

· Scope of analysis for change in conditions

· Read D&K 882, 882-87 (Western Land Co. v. Truskolaski), 887-88 (Rick v. West).


D.
CONDOMINIUMS

· Condominiums, suburban developments, and covenants

· Judicial review of homeowner association decisions

· Reasonableness tests

· The problem(?) of gated communities

· Discussion Problem # 15: Problems 1-8, p. 913
· Discussion Problem # 16: Condominium Policy.
· Read D&K 896-899, 900-10 (Narnstedt v. Lakeside Village Condominium Association), 910-13, 918 (note 1 only); 921-24.

E.
ZONING

· History, constitutionality

· Comparison to nuisance, covenants

· Policy implications (sprawl, urban vibrancy, discrimination, housing cost)

· General zoning standards and procedures

· Discussion Problem # 17: Zoning
· Aesthetic zoning
· Skim D&K 925-29.

· Read D&K 930-38 (Village of Euclid v. Ambler Realty), 938-45, 968-69, 969-76 (State ex rel. Stoyanoff v. Berkeley), 976-78, 978-85 (Anderson v. City of Issaquah), 985-88 (notes 1 and 2).

· Optional Reading: Michael Lewyn, “How Government Regulation Forces Americans Into Their Cars, A Case Study,” 16 Widener L.J. 839 (2007)  (Lexis/Westlaw/Hein).
F. TAKINGS

1. Eminent Domain and Public Use

· Government regulation of land-use: zoning

· Eminent domain

· What is public use?

· Judicial deference to political decisions

· Measuring compensation

· Discussion Problem # 18: Kelo
· Read D&K 1061-1065, 1065-1072 (Kelo v. City of New London), 1073-80 (skip note 4 on 1077, skip notes 2 and 3 on pages 1079-80).

2. Regulatory Takings

· Regulatory takings:  What are they?

· Efficiency, equity arguments for and against takings

· Nuisance regulation

· Balancing tests and distinct investment-backed expectations

· Total wipe-outs of property values from regulation

· Courts vs. legislatures in decision-making

· Discussion Problem # 19: California Property Rights Initiatives
· Read D&K 1081, 1096-1100 (Hadacheck v. Sebastian), 1100-1103, 1103-1110 (Pennsylvania Coal Co. v. Mahon), 1111-1113.

· Read D&K 1113-1128 (Penn Central Transportation Co. v. City of New York), 1128-1131, 1131-1148 (Lucas v. South Carolina Coastal Commission), 1148-1151 (through note 5).

· Slideshow on Othen v. Rosier facts at http://www.dukeminier-property.com/part4/lucas_south_carolina.html (casebook website). 
· Read California property rights propositions (course website).
PAGE  
17

