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Law 215.5:  Foundations of Political Philosophy
Prof. Sarah Song

ssong@law.berkeley.edu; 510-643-5637
Course time:  Mondays 2:10-5:00
Course location: JSP Seminar Room (on the ground floor of 2240 Piedmont Ave)
Office Hours:
Wednesdays 3:00-4:30 (please email in advance so I know to expect you) or by appt.
Course description:  

This seminar is intended to acquaint students with some of the main currents in contemporary political philosophy with an eye toward their implications for normative analysis of law and legal institutions. 
The focus will be on theories of justice and democracy, but we will also discuss the concepts of freedom, equality, and rights in our exploration of justice and democracy.  Some of the questions we will pursue include:  How do contemporary theories of distributive justice attempt to reconcile the values of freedom and equality?  What is the relationship between distributive justice and identity politics, between a “politics of redistribution” and a “politics of recognition”?  What does equality across racial, gender, and religious differences require?  What is the relationship between democracy and rights?  Why should you accept majority decisions with which you disagree?  Is judicial review compatible with democracy? 

Course requirements:  

· Prepared and thoughtful engagement in seminar discussion.  Complete each week’s required readings and come to each seminar meeting with at least one question for discussion.  At the beginning of every seminar meeting, I will ask a few of you to share your question(s) with the class to get a sense of your initial thoughts about the readings.
· Two reflection papers (no longer than 1-2 pages) to be posted on bspace by 5pm on the Sunday prior to the class meeting at which we’ll discuss the readings you’re writing on.  Please upload your paper to the “Reflection Papers” folder under the “Assignments” tab.  Each week, everyone in the class should at least skim all of the reflection papers before class. (No reflection papers for the first class meeting on Jan 9th.)
· Each week, after Prof. Song makes some introductory remarks, one or two students will lead off the discussion with a short 10-minute presentation.  The presentations should not summarize the readings. Instead, give us a sense of your reactions to the readings.  You might focus on one particular idea or argument from the readings and critically assess it, or you might offer your own interpretation on the week’s topic based on the readings as a whole.  You may provide a brief outline of your remarks in a handout to the rest of the class, but this is not required.
· Seminar paper (no more than 35 double-spaced pages in 12 point font), due May 10, 2012, by 5pm.

Course books (available for purchase at the Law School bookstore, Goldberg Room in Simon Hall):
Robert Dahl, Democracy and Its Critics (Yale, 1989)

Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority Rights (Oxford, 1995)

Robert Nozick, Anarchy, State, Utopia (Basic Books, 1977)

John Rawls, Justice as Fairness: A Restatement, 2nd ed., ed. Erin Kelly (Harvard, 2001) 

Rousseau, The Basic Political Writings (Hackett, 1987)

Michael Walzer, Spheres of Justice: A Defense of Pluralism and Equality (Basic Books, 1983)
All other required readings will be made available at https://bspace.berkeley.edu/ under the “Resources” tab.  The required readings for each week are listed directly below the weekly heading.  I have also listed suggested readings for each week.  I encourage you to read some of them, especially if you plan to write your seminar paper on the topic.
SCHEDULE and READINGS
Jan 9. Introductions, what the course is about, & what is political philosophy?  Please read:
L. Strauss, “What is Political Philosophy,” in What is Political Philosophy? (1959), only pp. 9-27 is required.

S. Wolin, “Political Theory as a Vocation,” American Political Science Review 63 (1969), focus on parts I, II, IV, and V.
Isaiah Berlin, “Does Political Theory Still Exist?” in Concepts and Categories, ed. H. Hardy (1979).
Jan 16.  No class – Martin Luther King, Jr. Holiday

JUSTICE
Jan 23. Rawls’s theory of justice

John Rawls, Justice as Fairness: A Restatement, ed. Erin Kelly (2001), Preface & pp. 1-179.
Suggested Readings: 

Normal Daniels ed., Reading Rawls (1975).

Michael Sandel, Liberalism and the Limits of Justice (1982).

Stephen Mulhall and Adam Swift, Liberals and Communitarians (2nd ed. 1996).

Samuel Freeman ed., The Cambridge Companion to Rawls (2003).
Jan 30. Continuing the discussion of Rawls through considerations of class, gender, and race
G.A. Cohen, Rescuing Justice & Equality (2008), Intro (pp. 1-14) and ch. 1 (pp. 27-86).
Susan Okin, Justice, Gender, and the Family (1989), chs. 1, 5, 8.
Tommie Shelby, “Justice, Deviance, & the Dark Ghetto,” Philosophy & Public Affairs, vol. 35, no. 2 (2007).


Suggested Readings:

Martha Nussbaum, Women and Human Development: The Capabilities Approach (2000).
G.A. Cohen, If You’re an Egalitarian, Why Are You So Rich? (2001).
Susan Okin, “Justice and Gender: An Unfinished Debate,” Fordham Law Review 72 (2004), pp. 1537-67.
Tommie Shelby, “Race and Social Justice: Rawlsian Considerations,” Fordham Law Review 72 (2004): 1697-1714.
Carole Pateman and Charles Mills, Contract and Domination (2007).

Feb 6. A libertarian conception of justice

Robert Nozick, Anarchy, State, Utopia (Basic Books, 1977), Preface, chs. 1-5, ch. 7 (focus on pp.149-164, 167-182), ch. 8 (focus on pp. 232-250).
John Locke, Second Treatise on Government, Ch. 5 (“Of Property”).

Suggested Readings:


F.A. Hayek, The Road to Serfdom ([1944] 2005)


F.A. Hayek, The Constitution of Liberty (1960)

Milton Freedom, Capitalism and Freedom ([1962] 2002)


Liam Murphy and Thomas Nagel, The Myth of Ownership: Taxes and Justice (2004)
Feb 13. Justice for religious and cultural minority groups
Will Kymlicka, Multicultural Citizenship (1995), chs. 1-2, 5-6, 8 (pp. 1-33, 75-130, 152-172).
Sarah Song, “Majority Norms, Multiculturalism, and Gender Equality,” American Political Science Review, vol. 99, no. 4 (2005): 473-89.

Suggested Readings:

Jeremy Waldron, “Minority Cultures and the Cosmopolitan Alternative,” University of Michigan Journal of Law Reform, vol. 25 (1992): 751-93 (also in The Rights of Minority Cultures, ed. Will Kymlicka)
Susan Okin, Is Multiculturalism Bad for Women? (1999).

Brian Barry, Culture and Equality: An Egalitarian Critique of Multiculturalism (2001).
Wendy Brown, Regulating Aversion: Tolerance in the Age of Identity and Empire (2006).
Christopher Eisgruber and Lawrence Sager, Religious Freedom and the Constitution (2007).
Martha Nussbaum, Liberty of Conscience: In Defense of America’s Tradition of Religious Equality (2008).
Sarah Song, “Multiculturalism,” Stanford Encyclopedia of Philosophy (2010).
Feb 20. No class – President’s Day Holiday

Feb 27. A pluralistic approach to justice:  complex equality and justice as anti-domination  

Michael Walzer, Spheres of Justice (1983), chs. 1-4, 6, 8-9, 11-13.

Suggested Readings:

Alasdair MacIntyre, After Virtue: A Study in Moral Theory (1981).

Ronald Dworkin, “To Each His Own,” New York Review of Books (Apr 14, 1983).

Joshua Cohen, “Review of Spheres of Justice,” Journal of Philosophy (1986).

David Miller and Michael Walzer eds., Pluralism, Justice, and Equality (1995).

David Miller, Principles of Social Justice (1999).

Mar 5. Justice beyond state borders

Thomas Pogge, “Moral Universalism and Global Economic Justice,” in World Poverty & Human Rights (2002).
Thomas Nagel, “The Problem of Global Justice,” Philosophy & Public Affairs, vol. 33 (2005): 113-47.

Iris Marion Young, “Responsibility and Global Labor Justice,” Journal of Political Philosophy, vol. 12, no. 4 (2004): 365-88.

Suggested Readings:

Charles R. Beitz, Political Theory and International Relations (1979), pp. 127-69.

Rawls, The Law of Peoples (1999).

Michael Blake, “Distributive Justice, State Coercion, and Autonomy,” Philosophy and Public Affairs v. 30, no. 3 (2002): 257-96.

Kok-Chor Tan, Justice without Borders (2004)
DEMOCRACY
Mar 12. Democracy as political autonomy or elite competition?

Rousseau, Social Contract, Bk 1, ch. 5-8; Bk 2, ch. 1-6; Bk 3, ch. 1, 12-17; Bk 4, ch. 1-3.

Joseph Schumpeter, Capitalism, Socialism, and Democracy (1942), ch. 21-22.

Suggested Readings:

Benjamin Barber, Strong Democracy: Participatory Politics for a New Age (1984).

Adam Przeworksi, “Minimalist Conception of Democracy: A Defense,” in Democracy’s Value, ed. Ian Shapiro and Casiano Hacker-Cordón (1999).

Ian Shapiro, The State of Democratic Theory (2003).

Richard Posner, Law, Pragmatism, and Democracy (2003), chs. 4-6.

Joshua Cohen, Rousseau: A Free Community of Equals (2010).

Mar 19. Democracy as a fair procedure of aggregation 

Robert Dahl, Democracy and Its Critics (1991), pp. 1-5, ch. 6-8, 10, 12-13, 15, 20-21.

Jeremy Waldron, Law and Disagreement (1999), ch. 5 (esp. pp. 101-118).

Suggested Readings:

Charles Beitz, Political Equality (1989), ch. 4.

Tom Christiano, Rule of the Many: Fundamental Issues in Democratic Theory (1996), ch 2.

Sidney Verba, Kay Schlozman, Henry Brady, Voice and Equality: Civic Voluntarism in the U.S. (1995), “Introduction.” 
Mar 26. No class – spring break

Apr 2. Democracy as public reason / deliberative democracy
Joshua Cohen, “Deliberation and Democratic Legitimacy,” in The Good Polity: Normative Analysis of the State (1989), 17-34.
John Rawls, “The Idea of Public Reason,” in Political Liberalism ([1993] 2005), 212-54.

Jürgen Habermas, “Deliberative Politics: A Procedural Concept of Democracy,” Between Facts and Norms (1996), 287-328.

Suggested Readings:
Rawls, “The Idea of Public Reason Revisited,” in The Law of Peoples.

Amy Gutmann and Dennis Thompson, Democracy and Disagreement: Why Moral Conflict Cannot Be Avoided in Politics, and What Should Be Done about It (1996).

Iris Marion Young, “Communication and the Other: Beyond Deliberative Democracy,” in Democracy and Difference: Changing Boundaries of the Political (1996).

Lynn Sanders, “Against Deliberation,” Political Theory 25/3 (1997): 362-73.

Bruce Ackerman and James Fishkin, “Deliberation Day,” Journal of Political Philosophy 10/2 (2002): 129-52.

Cass Sunstein, “The Law of Group Polarization,” Journal of Political Philosophy, 10/2 (2002): 175-95.

Apr 9. Democracy, rights, and judicial review
(Review Dahl, Democracy and Its Critics, chs. 12-13, 15, 20-21.)
Alexander M. Bickel, “The Counter-Majoritarian Difficulty,” in The Least Dangerous Branch (1962), pp. 16-28.

John Hart Ely, “Discovering Fundamental Values,” in Democracy & Distrust: A Theory of Judicial Review (1980), pp. 43-72.

Michael Walzer, “Philosophy and Democracy,” Political Theory v. 9, no. 3 (1981): 379-99.

Suggested Readings:

Rousseau, Social Contract, Book 2, chs. 1-4.
Jürgen Habermas, Between Facts and Norms (1996), chs. 3-4.

Joshua Cohen, “Procedure and Substance in Deliberative Democracy,” in Democracy and Difference, ed. Seyla Benhabib (1996), pp. 95-119.
Apr 16. Democracy, rights, and judicial review continued
Ronald Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (1996), Introduction (pp. 1-35).

Jeremy Waldron, Law and Disagreement, chs. 11-13 (esp. ch. 13).
Suggested Readings:

Frank Michelman, Brennan and Democracy (1999).
Jeremy Waldron, “The Core of the Case against Judicial Review,” Yale Law Journal (2006).

Richard Fallon, “The Core of an Uneasy Case for Judicial Review,” Harvard Law Review (2008).

Apr 23. Global democracy

David Held, Democracy and the Global Order: From the Modern State to Cosmopolitan Governance (1995), ch. 10, 12.

Robert Dahl, “Can International Organizations Be Democratic? A Skeptic’s View,” in Democracy’s Edges (1999), pp. 19-36.

Sarah Song, “The Boundary Problem in Democratic Theory: Why the Demos Should Be Bounded by the State,” International Theory (2011).
Suggested Readings:

Mary Kaldor, Global Civil Society: An Answer to War (2003).

Kate Macdonald & Terry Macdonald, “Democracy in a Pluralist Global Order: Corporate Power and Stakeholder Representation,” Ethics & International Affairs 21/1 (2010): 19-43.

Mathias Koenig-Archibugi, “Is Global Democracy Possible?” European Journal of International Relations (2010).

Apr 24 (Tuesday):  Pope Gregory Day Make-up:  Discussion of seminar papers
(The Law School semester both begins and ends one week ahead of the Main Campus semester. April 24 is the last day of instruction at the Law School.  To make up for missed classes due to holidays falling on Monday, the Law School has scheduled Tuesday, Apr 24, as a make-up day for Monday classes.  I hope we can meet on this day to discuss the seminar papers you are working on, at whatever stage they are at.)
May 10 (Thursday):  Seminar papers due by 5:00pm
(I prefer that you submit a hard copy to my mailbox at 2240 Piedmont Ave., but if you are out of town or otherwise unable to submit a hard copy, an electronic copy is fine.)
