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SYLLABUS
GOALS

The goals for the class are for students to be able to:

· Apply the major provisions of U.S. law that protect biodiversity (with a particular focus on the federal Endangered Species Act) to circumstances that are likely to be relevant for clients or to important policy scenarios,
· Apply the basic relevant science (conservation biology) to legal and administrative practice in biodiversity law and (where appropriate) critically examine the use of science in legal and administrative practice,
· Read, interpret, analyze, and critique administrative and legislative materials commonly used in environmental law,
· Prepare administrative and legislative materials commonly used by practitioners in environmental law (e.g., comments on proposed rules, legislative testimony)

· Debate and explore major policy issues in the protection of biodiversity and to develop their own perspectives on those issues

· Understand client goals and how to ethically advance those goals within the relevant legal framework

· Work together as a class to accomplish all of the above goals, consistent with the law school’s honor code
MATERIALS


The casebook for this course is David D. Goble, et al., Wildlife Law: Cases and Materials (3rd ed.) (abbreviated as WL on the syllabus).  This syllabus is tentative, and may be revised as the semester proceeds.


There is also supplemental reading that will be available on the Web.  Some of this material will be compiled in a Supplemental Reader that I will distribute electronically through the course website.  Other will be available through the following sources:

(a) Lexis or Westlaw

(b) Hein on-line (available at http://heinonline.org/HOL/Welcome or at http://www.law.berkeley.edu/library/dynamic/online.php?node=online#indexH)

(c) JSTOR (available at http://www.jstor.org/ or at http://www.law.berkeley.edu/library/dynamic/online.php?node=online#indexJ)
(d) course website (available at https://calcentral.berkeley.edu/ or at https://ucberkeley.instructure.com/).
Both Hein and JSTOR can be accessed for free from computers on the UCB campus.  The syllabus indicates which supplemental reading is available from which source in bold.  If you have any problems or difficulties accessing the materials please do not hesitate to let me know.

I may also hand out other supplementary material in the form of handouts. These Handouts are numbered and dated. I suggest that you keep these with your class notes or in a separate folder so that by the end of the semester you will have all of them. I also distribute handouts and other announcements through the course website. Please check our web page frequently.

I do frequently use powerpoint slides as an aid for course instruction.  Where I do use slides, I will post them in advance on the course website.  You should feel free to use those slides as part of any notes that you take during class.

SCHEDULE OF CLASSES

Generally we will meet on Mondays and Tuesdays in Room 244 at the scheduled time of 2:10-3:25 p.m.  We will have a make-up class on Friday, September 6 from 1 to 2:30 p.m.
OFFICE HOURS

My office is 436 North Addition and my telephone number is 643-5647. My e-mail is ebiber@law.berkeley.edu.  I am available to talk with you after every class as needed.  Regular office hours will be held on Wednesdays, 2:30-5 PM.  If you are unable to make those office hours, please contact me and we’ll try to find another time frame to meet.

GRADING
Your grade in this class will be determined as follows: Final examination 75%. Skills assignments 15%.  Class participation 10%.

FINAL EXAMINATION

There will be a take-home final examination during the law school final exam period. It will be 6 hours in length.  The exam is open book, meaning that you may use your casebook, reader, class handouts and any other material that you have prepared. No commercial outlines or other materials are allowed. My practice is to give you a lot of practice and feedback on how to analyze exam-type questions. There will be a review session focused on the exam at the end of the semester. 

SKILLS ASSIGNMENTS
Over the course of the semester each student will complete two skills assignments.  The skills assignments will require you to read primary materials (e.g., environmental review documents; proposed agency regulations) and complete a written and oral assignment based on those materials.  The written and oral assignments will be (simple) versions of the kinds of work-product that lawyers who work in this area produce on a regular basis, such as comments on administrative proposals, and legislative testimony.  There are five different skills assignments scheduled throughout the semester.  Each student will be assigned to one of the assignments; each student will be able to select which assignment they wish to complete for the second of the two assignments.  Assignments will be graded on a no-credit, check-minus, check, check-plus basis.  Grading will be based on an evaluation of: the student’s understanding, analysis, and application of the relevant law and facts; creativity and effectiveness in developing arguments and making strategic choices; compliance with the assignment instructions and the format and structure of the relevant work-product; clarity and organization in the written work-product and oral presentations.  Oral presentations for each skills assignment will be in class.  The five skills assignments are included in the outline below.  The materials for the skills assignments are available on the course website.
CLASS PARTICIPATION

I expect everyone to participate in class.  I will divide the class into groups of approximately 3-5 students.  Each group will be responsible for preparing for a specific class, and each member of the group can expect to be called on during that class.  I may assign specific roles or specific material for members of the group to prepare for that class.  While I will focus on calling on the students in the group that is on-call for that class, I reserve the right to call on any student in class at any time.  Your class participation grade will be based on your participation when your group is on-call or when I call on you at random.  Student participation based on volunteering in class or questions asked in class will not affect your class participation grade.  I strongly encourage volunteers and questions. There may come a time in the class when I need to move the discussion forward and not all questions can be answered. But I encourage you then to bring those questions to my office hours where we can discuss them fully.

On occasion I have provided additional discussion questions to help guide our classroom conversation on various topics.  You should review those questions in advance of our class discussion, and expect that I might ask you to respond to those questions in class.  These questions are listed in the syllabus and are available in the Supplemental Reader.
Students will also be expected to participate constructively in a discussion of oral presentations by their classmates as part of the skills assignments; all students are expected to read the materials assigned for each skills assignment unless otherwise indicated.  In advance of the skills assignment, I will ask specific students to ask at least one question or provide one comment for the presenters about their presentation.
The bCourses website has a discussion board feature.  I encourage you to contribute to that discussion board as part of continuing our conversations outside of the classroom.
PAPER


A limited number of students may choose, in lieu of the final examination, to write a paper in the class.  You must schedule an appointment with me to talk about this possibility within the first 3 weeks of class.  You must have my approval to choose this option.  If you do choose this option, I will require a paper topic proposal by Wednesday, September 25, six weeks into the semester, a detailed outline by Wednesday, October 16, 9 weeks into the semester, and a rough draft for my initial review by Monday, November 25.  All papers must be submitted in final form by the end of the exam period.  Papers must be at least 30 pages in length.  Papers of appropriate length and quality can be used to satisfy the Option 2 writing requirement for JD students, and for the certificate requirements for JD and LLM students.

CROSS-ENROLLMENT


I encourage graduate students from other departments (e.g., ESPM, urban planning) to cross-enroll in this class.  Cross-enrollment requires the permission of the instructor – please talk to me after class during the first week of classes if you wish to cross-enroll.  We will discuss your prior background and experience in order to determine whether this class is suitable.

INTERNET USAGE IN CLASS

Both laptop computers and the Internet can be a valuable component of the learning experience in the classroom, and I encourage you to use them where appropriate.  However, in using both your laptop and Internet access during class, I ask that you be respectful of your classmates, the class, and me.  Please limit your use of the computer and the Internet to class-related activities, and please do not use your computer and the Internet in a way that detracts from your or your classmates’ ability to contribute to the discussion in the classroom.

I. INTRODUCTION

· Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services, Summary for Policymakers of the global assessment report, Paragraphs A.4 to A.6 (pages 11 to 13) (course website)
II.
Legal Background: Wildlife Law. 

A.
Common law rule of capture. Landowner rights to wildlife.
· WL 30-34 (through n.3) (Pierson v. Post), WL 122-23 (starting with n.2 and going through the perspectives)
· WL 128-130 (Fisher v. Steward) (skip the notes after the case)
· WL 130-134 (read the Perspectives through n.4)
· WL 25-30, 34-38 (read  notes 1 & 3).
· WL 141-147 (Jones v. Metcalf).

· WL 156-159
B.
State ownership of wildlife.  Rise of government regulation.  Commerce clause limits on discriminatory state regulation.
· WL 286-98 (Geer v. Connecticut)

· Discussion Questions for Geer v. Connecticut (Supplemental Reader)

· WL 318-335 (Hughes v. Oklahoma, State v. Fetterer)

C.
State regulatory systems. How hunting regulations work.  Structure of state wildlife agencies.  Government power to regulate hunting on private property.  Government liability for wildlife damage. Hunting as a conservation tool and animal rights.
· WL 630-35 (through n.2) (Arkansas Game & Fish Comm’n v. Murders)

· WL 641-42 (intro paragraphs only).
· WL 646-47 (n.4).

· WL 607-17 (Humane Society v. N.J. State Fish & Game Council).
· WL 204-207 (Cawsey v. Brickey), WL 211-213 (n.1)
· WL 215-219 (Barrett v. State).
· Note on Pigs in Hawaii (Supplemental Reader)
· NY Times, Australia is Deadly Serious About Killing Millions of Cats, Apr. 25, 2019 (available at https://www.nytimes.com/2019/04/25/magazine/australia-cat-killing.html) and on course website

· Discussion Questions for readings on nonindigenous species, hunting, conservation, and animal rights (Supplemental Reader)
· WL 69-72, 82-85 (through n. 1), 94-102 (through n.1 on p. 102), 105-110 (n.3 through n.5)
D.
Shift to federal regulation of wildlife. Migratory Bird Treaty Act.

· WL 689-97.

· WL 358-364 (through n.1) (Missouri v. Holland).

III.
SCIENCE AND PHILOSOPHY OF BIODIVERSITY


A.  
Definitions of biodiversity.  Rationales for protecting it.

· WL 851-67
· WL 22-25 (n.2)

· Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services, Summary for Policymakers of the global assessment report, Paragraphs A.1 to A.3, A. 9 (pages 9-11, 15) (course website)

· WL 893-95
B.  
What are threats?  What are primary ways to protect biodiversity? Ecosystem Management
· WL 867-886, 891-92
· Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services, Summary for Policymakers of the global assessment report, Paragraphs A.8, B.10 to B.17 (pages 15 to 18) (course website)

· WL 895-914.

IV. Endangered Species Act.
A.
Background, History, Overview.

· WL 915-920.

B.
Listing of endangered species.  Species, subspecies, and distinct population segments.  Captive breeding, hybridization and genetic diversity.  Use of science in agency decisionmaking (“best available science”).  Assessing the risk of extinction.  Scope of analysis for species endangerment (“significant portion of range”).  Voluntary conservation efforts.

· WL 920-938 (Maine v. Norton).
· Discussion Questions for Maine v. Norton (Supplemental Reader)

· WL 938-950 (Trout Unlimited v. Lohn)
· Discussion Questions for Trout Unlimited v. Lohn (Supplemental Reader)
· WL 951-961 (Defenders of Wildlife v. Norton)

· WL 961-972

· WL 973-979 (Home Builders Ass’n of Northern California v. USFWS)
· WL 979-998 (ONRC v. Daley)
· Discussion Questions for ONRC v. Daley (Supplemental Reader)
· Optional Reading: Holly Doremus, Listing Decisions Under the Endangered Species Act: Why  Better Science Isn’t Always Better Policy, 75 Wash. U.L.Q. 1029 (1997) (Parts I, IV, V & VI) (for science and listing decisions) (Hein)
· Skills Assignment #1:  Comments on proposed listing rule for the Coral Pink Sand Dunes Tiger Beetle.
C.
Critical habitat designation.

· WL 1000-1002
· WL 1002-1011 (Conservation Council of Hawaii v. Babbitt)
· WL 1016-1022 (FWS policy on excluding areas from critical habitat)
· Excerpts from proposals to revise FWS rules on critical habitat designation (Supplemental Reader)

· Discussion Questions on critical habitat designation (Supplemental Reader)
· Skills Assignment #2:  Comments on proposed critical habitat designation for the Coral Pink Sand Dunes Tiger Beetle.

D.
Section 7 consultation: Regulation of federal activities.  Jeopardy standard.  The “God Squad.”  Costs and benefits of endangered species protection.  Formal consultation.  Damage to critical habitat.  Scope of analysis of impacts.  Nondiscretionary federal duties.  Does consultation really matter?
· WL 1023 (note 1(a) only) 

· WL 1024-1037 (TVA v. Hill)

· Discussion Questions for TVA v. Hill (Supplemental Reader)
· WL 1147-49 (nn. 1-2).
· WL 1037-1049 (Forest Guardians v. Johanns)
· WL 1050-1062 (National Ass’n of Home Builders v. Defenders of Wildlife)
· WL 1063-1065 (notes 2 and 3)
· WL 1065-1077 (National Wildlife Fed’n v. NMFS).
· WL 1077-1082 (Sierra Club v. U.S. Fish & Wildlife Serv.)
· WL 1082-84 (nn. 1-2)
· Proposed Revisions to Adverse Modification Regulations (Supplemental Reader)
· Optional Reading:  Daniel J. Rohlf, Jeopardy Under the Endangered Species Act: Playing a Game Endangered Species Can’t Win, 41 Washburn L.J. 114 (2001) (Hein)
· Skills Assignment #3:  Strategy memos analyzing a biological opinion for an endangered freshwater mussel species.
E.
Section 9 prohibition on take: Regulation of private activities.  Habitat destruction.  Incidental take statements.  Difficulty of proving causation.  Habitat conservation plans under Section 10.  Conflict between assurances to private parties and adaptive management (“No Surprises”).  
· WL 1086-1102 (Babbitt v. Sweet Home Chapter).
· WL 1102-1105 (Palila v. Hawaii Dep’t of Land and Natural Resources)
· WL 1105-1110 (Marbeled Murrelet v. Babbitt)
· WL 1110-1117 (Defenders of Wildlife v. Bernal)
· WL 1119-1139 (National Wildlife Fed’n v. Babbitt).
· Audubon HCP Article (course website)
· FWS HCP brochure (pp. 1-5 ,14-19) (course website)
· Discussion Questions about HCPs (Supplemental Reader)
· Optional Reading:  Elaine K. Harding et al., The Scientific Foundations of Habitat Conservation Plans: a Quantitative Assessment, 15 Conservation Biology 488 (2001) (JSTOR)
· Skills Assignment #4:  Comments and strategy memos on proposed HCP.

F.
Assessment.  Has the ESA been successful?  Recovery.  Incentives for private landowners.  Safe Harbors and Candidate Conservation Agreements.  Role of Litigation.
· WL 1160-61, 1170-73
· Note on recovery plan caselaw (Supplemental Reader).
· Note on recovery implementation (Supplemental Reader).  
· WL 1209-1221 
· Note on Incentives for Landowners to Protect and Restore Endangered Species (Supplemental Reader).
· Optional Reading:  Federico Cheever, The Road to Recovery: A New Way of Thinking About the Endangered Species Act, 23 Ecology L.Q. 1 (1996) (Hein)
· Skills Assignment #5: Legislative testimony on draft ESA reform bill.
V.
Habitat Protection.

A.
Wetlands protection under Section 404 of the Clean Water Act.  Permitting process.  EPA veto.

· WL 1295-1300 (provisions of the Clean Water Act) 

· WL 1316-1324 (United States v. Riverside Bayview Homes)
· WL 1300-1316 (Avoyelles Sportsmen’s League v. Marsh, National Mining Ass’n v. U.S. Army Corps of Engineers)
· WL 1325-1332 (NWF v. Whistler)
VI. Constitutional limits on the protection of biodiversity.

A.
Federalism and the Commerce Clause.  The problem of intrastate species and wetlands habitat.

· WL 1332-1354 (National Ass’n of Home Builders v. Babbitt)
· WL 1354-1366 (Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers).
· WL 1366-1378 (Rapanos v. United States)
· WL 1379-1387 (EPA/Corps rule defining “waters of the United States,” )
· Excerpts from proposed revision of 2019 WOTUS rule (Supplemental Reader)
B.
Takings.  Why biodiversity protection collides with takings restrictions.  Complete wipeouts and background principles.

· WL 1388-1409 (Lucas v. South Carolina Coastal Commission)
· WL 335-341 (Andrus v. Allard).
· Optional Reading:  Joseph L. Sax, Property Rights and the Economy of Nature: Understanding Lucas v. South Carolina Coastal Council, 45 Stan. L. Rev. 1433 (1993) (Hein)
VII. Into the Oceans: Marine Conservation.

A.
Magnuson-Stevens Act.  Protection of fishing stocks.  Science and the law, again.  Private property rights in wildlife as conservation tool (ITQs).

· WL 793-815 (skip n.2 on pp. 809-810; read up through note 2 on p. 815) (Blue Water Fisherman’s Ass’n v. Mineta)
· WL 750-752

· WL 815-817 (note 3), 817-32 (Natural Resources Defense Council v. NMFS)
· WL 832-845 (Sea Watch Int’l v. Mosbacher).

· Discussion Questions about ITQs (Supplemental Reader)

VIII. International Law

A.
International law.  Treaties.  International trade regimes and biodiversity protection.  CITES.  Property rights in wildlife again.  Commercial trade bans.  Case study: elephants.

· Optional Reading: WL 498-509 (introduction to international law)

· WL 513-521 (background principles)

· WL 551-569 (CITES)
· Newspaper articles on elephants and CITES (available on course website). 
· Discussion Questions about elephants and CITES (Supplemental Reader)
IX.
Climate Change
· WL 886-890.

· FWS decision listing polar bears as a threatened species, 73 Fed. Reg. 28211 (May 15, 2008) (edited version available in Supplemental Reader)
· WL 1139-1147 (In re Polar Bear)
· J.B. Ruhl, Climate Change and the Endangered Species Act: Building Bridges to the No-Analog Future, 88 B.U. L.Rev. 1 (2008) (edited version available in Supplemental Reader)
· Discussion Questions about climate change and the ESA (Supplemental Reader)
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