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JUSTICE FRANKFURTER delivered the opinion of the Court. 

On March 18, 1938, the FCC undertook a comprehensive investigation to 
determine whether special regulations applicable to radio stations engaged in chain 
broadcasting were required in the “public interest, convenience, or necessity.” The 
Commission’s order directed that inquiry be made, inter alia, in the following specific 
matters: the number of stations licensed to or affiliated with networks, and the amount of 
station time used or controlled by networks; the contractual rights and obligations of 
stations under their agreements with networks; the scope of network agreements 
containing exclusive affiliation provisions and restricting the network from affiliating with 
other stations in the same area; the rights and obligations of stations with respect to 
network advertisers; the nature of the program service rendered by stations licensed to 
networks; the policies of networks with respect to character of programs, diversification, 
and accommodation to the particular requirements of the areas served by the affiliated 
stations; the extent to which affiliated stations exercise control over programs, advertising 
contracts, and related matters; the nature and extent of network program duplication by 
stations serving the same area; the extent to which particular networks have exclusive 
coverage in some areas; the competitive practices of stations engaged in chain 
broadcasting; the effect of chain broadcasting upon stations not licensed to or affiliated 
with networks; practices or agreements in restraint of trade, or in furtherance of 
monopoly, in connection with chain broadcasting; and the scope of concentration of 
control over stations, locally, regionally, or nationally, through contracts, common 
ownership, or other means. 

On April 6, 1938, a committee of three Commissioners was designated to hold 
hearings and make recommendations to the full Commission. This committee held public 
hearings for 73 days over a period of six months, from November 14, 1938, to May 19, 
1939. Station licensees, national and regional networks, and transcription and recording 
companies were invited to appear and give evidence. Other persons who sought to appear 
were afforded an opportunity to testify. 96 witnesses were heard by the committee, 45 of 
whom were called by the national networks. The evidence covers 27 volumes, including 
over 8,000 pages of transcript and more than 700 exhibits. The testimony of the witnesses 
called by the national networks fills more than 6,000 pages, the equivalent of 46 hearing 
days. 

On May 2, 1941, the Commission issued its Report on Chain Broadcasting, setting 
forth its findings and conclusions upon the matters explored in the investigation, together 
with an order adopting the Regulations here assailed. Two members of the Commission 
dissented from this action. Since October 30, 1941, when the present suits were filed, the 
enforcement of the Regulations has been stayed either voluntarily by the Commission or 
by order of court. 
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We turn now to the Regulations themselves, illumined by the practices in the 
radio industry disclosed by the Commission’s investigation. The Regulations, which the 
Commission characterized in its Report as ‘the expression of the general policy we will 
follow in exercising our licensing power,’ are addressed in terms to station licensees and 
applicants for station licenses. They provide, in general, that no licenses shall be granted 
to stations or applicants having specified relationships with networks. Each Regulation is 
directed at a particular practice found by the Commission to be detrimental to the ‘public 
interest’, and we shall consider them seriatim. In doing so, however, we do not overlook 
the admonition of the Commission that the Regulations as well as the network practices at 
which they are aimed are interrelated: ‘In considering above the network practices which 
necessitate the regulations we are adopting, we have taken each practice singly, and have 
shown that even in isolation each warrants the regulation addressed to it. But the various 
practices we have considered do not operate in isolation; they form a compact bundle or 
pattern, and the effect of their joint impact upon licensees necessitates the regulations 
even more urgently than the effect of each taken singly.’ 

The Commission found that at the end of 1938 there were 660 commercial 
stations in the United States, and that 341 of these were affiliated with national networks. 
135 stations were affiliated exclusively with the National Broadcasting Company, Inc., 
known in the industry as NBC. NBC was also the licensee of 10 stations, including 7 
which operated on so-called clear channels with the maximum power available, 50 
kilowatts; in addition, NBC operated 5 other stations, 4 of which had power of 50 
kilowatts, under management contracts with their licensees. 102 stations were affiliated 
exclusively with the Columbia Broadcasting System, Inc., which was also the licensee of 8 
stations, 7 of which were clear-channel stations operating with power of 50 kilowatts. 74 
stations were under exclusive affiliation with the Mutual Broadcasting System, Inc. In 
addition, 25 stations were affiliated with both NBC and Mutual, and 5 with both CBS and 
Mutual. These figures, the Commission noted, did not accurately reflect the relative 
prominence of the three companies, since the stations affiliated with Mutual were, 
generally speaking, less desirable in frequency, power, and coverage. It pointed out that 
the stations affiliated with the national networks utilized more than 97% of the total night-
time broadcasting power of all the stations in the country. NBC and CBS together 
controlled more than 85% of the total night-time wattage, and the broadcast business of 
the three national network companies amounted to almost half of the total business of all 
stations in the United States. 

The Commission recognized that network broadcasting had played and was 
continuing to play an important part in the development of radio. ‘The growth and 
development of chain broadcasting’, it stated, ‘found its impetus in the desire to give 
widespread coverage to programs which otherwise would not be heard beyond the 
reception area of a single station.’ Chain broadcasting makes possible a wider reception 
for expensive entertainment and cultural programs and also for programs of national or 
regional significance which would otherwise have coverage only in the locality of origin. 
Furthermore, the access to greatly enlarged audiences made possible by chain 
broadcasting has been a strong incentive to advertisers to finance the production of 
expensive programs. But the fact that the chain broadcasting method brings benefits and 
advantages to both the listening public and to broadcast station licensees does not mean 
that the prevailing practices and policies of the networks and their outlets are sound in all 
respects, or that they should not be altered. The Commission’s duty under the 
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Communications Act of 1934 is not only to see that the public receives the advantages 
and benefits of chain broadcasting, but also, so far as its powers enable it, to see that 
practices which adversely affect the ability of licensees to operate in the public interest are 
eliminated. 

The Commission found that several network abuses were amenable to correction 
within the powers granted it by Congress: 

Regulation 3.101—Exclusive affiliation of station. The Commission found that 
the network affiliation agreements of NBC and CBS customarily contained a provision 
which prevented the station from broadcasting the programs of any other network. The 
effect of this provision was to hinder the growth of new networks, to deprive the listening 
public in many areas of service to which they were entitled, and to prevent station 
licensees from exercising their statutory duty of determining which programs would best 
serve the needs of their community. ‘Restraints having this effect’, the Commission 
observed, ‘are to be condemned as contrary to the public interest … A licensee station 
does not operate in the public interest when it enters into exclusive arrangements which 
prevent it from giving the public the best service of which it is capable, and which, by 
closing the door of opportunity in the network field, adversely affect the program 
structure of the entire industry.’ 

Accordingly, the Commission adopted Regulation 3.101, providing as follows: 
‘No license shall be granted to a standard broadcast station having any contract, 
arrangement, or understanding, express or implied, with a network organization under 
which the station is prevented or hindered from, or penalized for, broadcasting the 
programs of any other network organization.’ 

Regulation 3.102—Territorial exclusivity. The Commission found another type 
of ‘exclusivity’ provision in network affiliation agreements whereby the network bound 
itself not to sell programs to any other station in the same area. The effect of this 
provision, designed to protect the affiliate from the competition of other stations serving 
the same territory, was to deprive the listening public of many programs that might 
otherwise be available. If an affiliated station rejected a network program, the ‘territorial 
exclusivity’ clause of its affiliation agreement prevented the network from offering the 
program to other stations in the area. The Commission concluded that ‘It is not in the 
public interest for the listening audience in an area to be deprived of network programs 
not carried by one station where other stations in that area are ready and willing to 
broadcast the programs. It is as much against the public interest for a network affiliate to 
enter into a contractual arrangement which prevents another station from carrying a 
network program as it would be for it to drown out that program by electrical 
interference.’  

Recognizing that the ‘territorial exclusivity’ clause was unobjectionable in so far 
as it sought to prevent duplication of programs in the same area, the Commission limited 
itself to the situations in which the clause impaired the ability of the licensee to broadcast 
available programs. Regulation 3.102, promulgated to remedy this particular evil, 
provides as follows: ‘No license shall be granted to a standard broadcast station having 
any contract, arrangement, or understanding, express or implied, with a network 
organization which prevents or hinders another station serving substantially the same area 
from broadcasting the network’s programs not taken by the former station, or which 
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prevents or hinders another station serving a substantially different area from 
broadcasting any program of the network organization. This regulation shall not be 
construed to prohibit any contract, arrangement, or understanding between a station and 
a network organization pursuant to which the station is granted the first call in its primary 
service area upon the programs of the network organization 

* * * 

Regulation 3.104—Option time. The Commission found that network affiliation 
contracts usually contained so-called network optional time clauses. Under these 
provisions the network could call upon its affiliates to carry a commercial program during 
any of the hours specified in the agreement as ‘network optional time’. For CBS affiliates 
‘network optional time’ meant the entire broadcast day. For 29 outlets of NBC on the 
Pacific Coast, it also covered the entire broadcast day; for substantially all of the other 
NBC affiliates, it included 8 1/2 hours on weekdays and 8 hours on Sundays. Mutual’s 
contracts with about half of its affiliates contained such a provision, giving the network 
optional time for 3 or 4 hours on weekdays and 6 hours on Sundays. 

In the Commission’s judgment these optional time provisions, in addition to 
imposing serious obstacles in the path of new networks, hindered stations in developing a 
local program service. The exercise by the networks of their options over the station’s 
time tended to prevent regular scheduling of local programs at desirable hours. The 
Commission found that ‘shifting a local commercial program may seriously interfere with 
the efforts of a (local) sponsor to build up a regular listening audience at a definite hour, 
and the longterm advertising contract becomes a highly dubious project. This hampers 
the efforts of the station to develop local commercial programs and affects adversely its 
ability to give the public good program service. A station licensee must retain sufficient 
freedom of action to supply the program and advertising needs of the local community. 
Local program service is a vital part of community life. A station should be ready, able, 
and willing to serve the needs of the local community by broadcasting such outstanding 
local events as community concerts, civic meetings, local sports events, and other 
programs of local consumer and social interest. We conclude that national network time 
options have restricted the freedom of station licensees and hampered their efforts to 
broadcast local commercial programs, the programs of other national networks, and 
national spot transcriptions. We believe that these considerations far outweigh any 
supposed advantages from ‘stability’ of network operations under time options. We find 
that the optioning of time by licensee stations has operated against the public interest.’  

Regulation 3.104 called for the modification of the option-time provision in three 
respects: the minimum notice period for exercise of the option could not be less than 56 
days; the number of hours which could be optioned was limited; and specific restrictions 
were placed upon exercise of the option to the disadvantage of other networks. The text 
of the Regulation follows: ‘No license shall be granted to a standard broadcast station 
which options for network programs any time subject to call on less than 56 days’ notice, 
or more time than a total of three hours within each of four segments of the broadcast day, 
as herein described. The broadcast day is divided into 4 segments, as follows: 8:00 a.m. to 
1:00 p.m.; 1:00 p.m. to 6:00 p.m.; 6:00 p.m. to 11:00 p.m.; 11:00 p.m. to 8:00 a.m. Such 
options may not be exclusive as against other network organizations and may not prevent 
or hinder the station from optioning or selling any or all of the time covered by the option, 
or other time, to other network organizations.’ 
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* * * 

 Regulation 3.106—Network ownership of stations. The Commission found that 
NBC, in addition to its network operations, was the licensee of 10 stations, 2 each in New 
York, Chicago, Washington, and San Francisco, 1 in Denver, and 1 in Cleveland. CBS 
was the licensee of 8 stations, 1 in each of these cities: New York, Chicago, Washington, 
Boston, Minneapolis, St. Louis, Charlotte, and Los Angeles. These 18 stations owned by 
NBC and CBS, the Commission observed, were among the most powerful and desirable 
in the country, and were permanently inaccessible to competing networks. “Competition 
among networks for these facilities is nonexistent, as they are completely removed from 
the network-station market. It gives the network complete control over its policies. This 
‘bottling-up’ of the best facilities has undoubtedly had a discouraging effect upon the 
creation and growth of new networks. Furthermore, common ownership of network and 
station places the network in a position where its interest as the owner of certain stations 
may conflict with its interest as a network organization serving affiliated stations. In 
dealings with advertisers, the network represents its own stations in a proprietary capacity 
and the affiliated stations in something akin to an agency capacity. The danger is present 
that the network organization will give preference to its own stations at the expense of its 
affiliates.” 

The Commission stated that if the question had arisen as an original matter, it 
might well have concluded that the public interest required severance of the business of 
station ownership from that of network operation. But since substantial business interests 
have been formed on the basis of the Commission’s continued tolerance of the situation, 
it was found inadvisable to take such a drastic step. The Commission concluded, 
however, that ‘the licensing of two stations in the same area to a single network 
organization is basically unsound and contrary to the public interest’, and that it was also 
against the ‘public interest’ for network organizations to own stations in areas where the 
available facilities were so few or of such unequal coverage that competition would 
thereby be substantially restricted. Regulation 3.106 reads as follows: ‘No license shall be 
granted to a network organization, or to any person directly or indirectly controlled by or 
under common control with a network organization, for more than one standard 
broadcast station where one of the stations covers substantially the service area of the 
other station, or for any standard broadcast station in any locality where the existing 
standard broadcast stations are so few or of such unequal desirability (in terms of 
coverage, power, frequency, or other related matters) that competition would be 
substantially restrained by such licensing.’ 

* * * 

 The appellants attack the validity of these Regulations along many fronts. They 
contend that the Commission went beyond the regulatory powers conferred upon it by 
the Communications Act of 1934; that even if the Commission were authorized by the 
Act to deal with the matters comprehended by the Regulations, its action is nevertheless 
invalid because the Commission misconceived the scope of the Act, particularly §313 
which deals with the application of the antitrust laws to the radio industry; that the 
Regulations are arbitrary and capricious; that if the Communications Act of 1934 were 
construed to authorize the promulgation of the Regulations, it would be an 
unconstitutional delegation of legislative power; and that, in any event, the Regulations 
abridge the appellants’ right of free speech in violation of the First Amendment. We are 
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thus called upon to determine whether Congress has authorized the Commission to 
exercise the power asserted by the Chain Broadcasting Regulations, and if it has, whether 
the Constitution forbids the exercise of such authority. 

Prior to the World War, questions of radio interference arose only rarely because 
there were more than enough frequencies for all the stations then in existence. The war 
accelerated the development of the art, however, and in 1921 the first standard broadcast 
stations were established. They grew rapidly in number, and by 1923 there were several 
hundred such stations throughout the country. The number of stations increased so 
rapidly and the situation became so chaotic, that the Secretary of Commerce, upon the 
recommendation of the National Radio Conferences which met in Washington in 1923 
and 1924, established a policy of assigning specified frequencies to particular stations. 
The entire radio spectrum was divided into numerous bands, each allocated to a 
particular kind of service. The frequencies ranging from 550 to 1500 kilocycles (96 
channels in all, since the channels were separated from each other by 10 kilocycles) were 
assigned to the standard broadcast stations. But the problems created by the enormously 
rapid development of radio were far from solved. The increase in the number of channels 
was not enough to take care of the constantly growing number of stations. Since there 
were more stations than available frequencies, the Secretary of Commerce attempted to 
find room for everybody by limiting the power and hours of operation of stations in order 
that several stations might use the same channel. The number of stations multiplied so 
rapidly, however, that by November 1925, there were almost 600 stations in the country, 
and there were 175 applications for new stations. Every channel in the standard broadcast 
band was, by that time, already occupied by at least one station, and many by several. The 
new stations could be accommodated only by extending the standard broadcast band, at 
the expense of the other types of services, or by imposing still greater limitations upon 
time and power. The National Radio Conference which met in November 1925, opposed 
both of these methods and called upon Congress to remedy the situation through 
legislation. 

The Secretary of Commerce was powerless to deal with the situation. It had been 
held that he could not deny a license to an otherwise legally qualified applicant on the 
ground that the proposed station would interfere with existing private or Government 
stations. On April 16, 1926, an Illinois district court held that the Secretary had no power 
to impose restrictions as to frequency, power, and hours of operation. This was followed 
on July 8, 1926, by an opinion of Acting Attorney General Donovan that the Secretary of 
Commerce had no power, under the Radio Act of 1912, to regulate the power, frequency 
or hours of operation of stations. The next day the Secretary of Commerce issued a 
statement abandoning all his efforts to regulate radio and urging that the stations 
undertake self-regulation. 

But the plea of the Secretary went unheeded until February 23, 1927, when 
Congress enacted the Radio Act of 1927. In enacting the Radio Act of 1927, the first 
comprehensive scheme of control over radio communication, Congress acted upon the 
knowledge that if the potentialities of radio were not to be wasted, regulation was 
essential. 

The Radio Act of 1927 created the Federal Radio Commission, composed of five 
members, and endowed the Commission with wide licensing and regulatory powers. And 
in its essentials the Communications Act of 1934 (so far as its provisions relating to radio 
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are concerned) derives from the Federal Radio Act of 192. The objectives of the 
legislation have remained substantially unaltered since 1927. 

Section 1 of the Communications Act states its ‘purpose of regulating interstate 
and foreign commerce in communication by wire and radio so as to make available, so far 
as possible, to all the people of the United States a rapid, efficient, Nationwide, and 
world-wide wire and radio communication service with adequate facilities at reasonable 
charges’. Section 301 particularizes this general purpose with respect to radio: ‘It is the 
purpose of this Act, among other things, to maintain the control of the United States over 
all the channels of interstate and foreign radio transmission; and to provide for the use of 
such channels, but not the ownership thereof, by persons for limited periods of time, 
under licenses granted by Federal authority, and no such license shall be construed to 
create any right, beyond the terms, conditions, and periods of the license.’ To that end 
the Federal Communications Commission was created, with broad licensing and 
regulatory powers. 

The criterion governing the exercise of the Commission’s licensing power is the 
‘public interest, convenience, or necessity’. In addition, §307(b) directs the Commission 
that ‘In considering applications for licenses, and modifications and renewals thereof, 
when and insofar as there is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, and of power among the several 
States and communities as to provide a fair, efficient, and equitable distribution of radio 
service to each of the same.’ 

The Act itself establishes that the Commission’s powers are not limited to the 
engineering and technical aspects of regulation of radio communication. Yet we are asked 
to regard the Commission as a kind of traffic officer, policing the wave lengths to prevent 
stations from interfering with each other. But the Act does not restrict the Commission 
merely to supervision of the traffic. It puts upon the Commission the burden of 
determining the composition of that traffic. The facilities of radio are not large enough to 
accommodate all who wish to use them. Methods must be devised for choosing from 
among the many who apply. And since Congress itself could not do this, it committed the 
task to the Commission. 

The Commission was, however, not left at large in performing this duty. The 
touchstone provided by Congress was the ‘public interest, convenience, or necessity’, a 
criterion which ‘is as concrete as the complicated factors for judgment in such a field of 
delegated authority permit.’ ‘This criterion is not to be interpreted as setting up a 
standard so indefinite as to confer an unlimited power. The requirement is to be 
interpreted by its context, by the nature of radio transmission and reception, by the scope, 
character, and quality of services.’  

The ‘public interest’ to be served under the Communications Act is thus the 
interest of the listening public in ‘the larger and more effective use of radio’. The facilities 
of radio are limited and therefore precious; they cannot be left to wasteful use without 
detriment to the public interest. ‘An important element of public interest and 
convenience affecting the issue of a license is the ability of the licensee to render the best 
practicable service to the community reached by his broadcasts.’ The Commission’s 
licensing function cannot be discharged, therefore, merely by finding that there are no 
technological objections to the granting of a license. If the criterion of ‘public interest’ 
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were limited to such matters, how could the Commission choose between two applicants 
for the same facilities, each of whom is financially and technically qualified to operate a 
station? Since the very inception of federal regulation by radio, comparative 
considerations as to the services to be rendered have governed the application of the 
standard of ‘public interest, convenience, or necessity.’  

The avowed aim of the Communications Act of 1934 was to secure the maximum 
benefits of radio to all the people of the United States. To that end Congress endowed the 
Communications Commission with comprehensive powers to promote and realize the 
vast potentialities of radio. Section 303(g) provides that the Commission shall ‘generally 
encourage the larger and more effective use of radio in the public interest’; subsection (i) 
gives the Commission specific ‘authority to make special regulations applicable to radio 
stations engaged in chain broadcasting’; and subsection (r) empowers it to adopt ‘such 
rules and regulations and prescribe such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions of this Act’. 

These provisions, individually and in the aggregate, preclude the notion that the 
Commission is empowered to deal only with technical and engineering impediments to 
the ‘larger and more effective use of radio in the public interest’. We cannot find in the 
Act any such restriction of the Commission’s authority. Suppose, for example, that a 
community can, because of physical limitations, be assigned only two stations. That 
community might be deprived of effective service in any one of several ways. More 
powerful stations in nearby cities might blanket out the signals of the local stations so that 
they could not be heard at all. The stations might interfere with each other so that neither 
could be clearly heard. One station might dominate the other with the power of its signal. 
But the community could be deprived of good radio service in ways less crude. One man, 
financially and technically qualified, might apply for and obtain the licenses of both 
stations and present a single service over the two stations, thus wasting a frequency 
otherwise available to the area. The language of the Act does not withdraw such a 
situation from the licensing and regulatory powers of the Commission, and there is no 
evidence that Congress did not mean its broad language to carry the authority it 
expresses. 

In essence, the Chain Broadcasting Regulations represent a particularization of 
the Commission’s conception of the ‘public interest’ sought to be safeguarded by 
Congress in enacting the Communications Act of 1934. The basic consideration of policy 
underlying the Regulations is succinctly stated in its Report: ‘With the number of radio 
channels limited by natural factors, the public interest demands that those who are 
entrusted with the available channels shall make the fullest and most effective use of 
them. If a licensee enters into a contract with a network organization which limits his 
ability to make the best use of the radio facility assigned him, he is not serving the public 
interest. The net effect (of the practices disclosed by the investigation) has been that 
broadcasting service has been maintained at a level below that possible under a system of 
free competition. Having so found, we would be remiss in our statutory duty of 
encouraging ‘the larger and more effective use of radio in the public interest’ if we were 
to grant licenses to persons who persist in these practices.’ 

We would be asserting our personal views regarding the effective utilization of 
radio were we to deny that the Commission was entitled to find that the large public aims 
of the Communications Act of 1934 comprehend the considerations which moved the 
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Commission in promulgating the Chain Broadcasting Regulations. True enough, the Act 
does not explicitly say that the Commission shall have power to deal with network 
practices found inimical to the public interest. But Congress was acting in a field of 
regulation which was both new and dynamic. ‘Congress moved under the spur of a 
widespread fear that in the absence of governmental control the public interest might be 
subordinated to monopolistic domination in the broadcasting field.’ In the context of the 
developing problems to which it was directed, the Act gave the Commission expansive 
powers. It was given a comprehensive mandate to ‘encourage the larger and more 
effective use of radio in the public interest.’  

Generalities unrelated to the living problems of radio communication of course 
cannot justify exercises of power by the Commission. Equally so, generalities empty of all 
concrete considerations of the actual bearing of regulations promulgated by the 
Commission to the subject-matter entrusted to it, cannot strike down exercises of power 
by the Commission. While Congress did not give the Commission unfettered discretion 
to regulate all phases of the radio industry, it did not frustrate the purposes for which the 
Communications Act of 1934 was brought into being by attempting an itemized catalogue 
of the specific manifestations of the general problems for the solution of which it was 
establishing a regulatory agency. That would have stereotyped the powers of the 
Commission to specific details in regulating a field of enterprise the dominant 
characteristic of which was the rapid pace of its unfolding. And so Congress did what 
experience had taught it in similar attempts at regulation, even in fields where the subject-
matter of regulation was far less fluid and dynamic than radio. The essence of that 
experience was to define broad areas for regulation and to establish standards for 
judgment adequately related in their application to the problems to be solved. 

A totally different source of attack upon the Regulations if found in §311 of the 
Act, which authorizes the Commission to withhold licenses from persons convicted of 
having violated the antitrust laws. Two contentions are made—first, that this provision 
puts considerations relating to competition outside the Commission’s concern before an 
applicant has been convicted of monopoly or other restraints of trade, and second, that in 
any event, the Commission misconceived the scope of its powers under §311 in issuing 
the Regulations. Both of these contentions are unfounded. Section 311 derives from §13 
of the Radio Act of 1927, which expressly commanded, rather than merely authorized, 
the Commission to refuse a license to any person judicially found guilty of having violated 
the antitrust laws. The change in the 1934 Act was made, in the words of Senator Dill, the 
manager of the legislation in the Senate, because ‘it seemed fair to the committee to do 
that.’ 8825. The Commission was thus permitted to exercise its judgment as to whether 
violation of the antitrust laws disqualified an applicant from operating a station in the 
‘public interest.’  

That the Commission may refuse to grant a license to persons adjudged guilty in a 
court of law of conduct in violation of the antitrust laws certainly does not render 
irrelevant consideration by the Commission of the effect of such conduct upon the ‘public 
interest, convenience, or necessity.’ A licensee charged with practices in contravention of 
this standard cannot continue to hold his license merely because his conduct is also in 
violation of the antitrust laws and he has not yet been proceeded against and convicted. 
By clarifying in §311 the scope of the Commission’s authority in dealing with persons 
convicted of violating the antitrust laws, Congress can hardly be deemed to have limited 
the concept of ‘public interest’ so as to exclude all considerations relating to monopoly 
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and unreasonable restraints upon commerce. Nothing in the provisions or history of the 
Act lends support to the inference that the Commission was denied the power to refuse a 
license to a station not operating in the ‘public interest,’ merely because its misconduct 
happened to be an unconvicted violation of the antitrust laws. 

Alternatively, it is urged that the Regulations constitute an ultra vires attempt by 
the Commission to enforce the antitrust laws, and that the enforcement of the antitrust 
laws is the province not of the Commission but of the Attorney General and the courts. 
This contention misconceives the basis of the Commission’s action. The Commission’s 
Report indicates plainly enough that the Commission was not attempting to administer 
the antitrust laws: 

This Commission, although not charged with the duty of enforcing that law, 
should administer its regulatory powers with respect to broadcasting in the light of the 
purposes which the Sherman Act was designed to achieve. While many of the network 
practices raise serious questions under the antitrust laws, our jurisdiction does not 
depend on a showing that they do in fact constitute a violation of the antitrust laws. It is 
not our function to apply the antitrust laws as such. It is our duty, however, to refuse 
licenses or renewals to any person who engages or proposes to engage in practices which 
will prevent either himself or other licensees or both from making the fullest use of radio 
facilities. This is the standard of public interest, convenience or necessity which we must 
apply to all applications for licenses and renewals. We do not predicate our jurisdiction to 
issue the regulations on the ground that the network practices violate the antitrust laws. 
We are issuing these regulations because we have found that the network practices 
prevent the maximum utilization of radio facilities in the public interest.’  

We conclude, therefore, that the Communications Act of 1934 authorized the 
Commission to promulgate regulations designed to correct the abuses disclosed by its 
investigation of chain broadcasting. There remains for consideration the claim that the 
Commission’s exercise of such authority was unlawful. 

The Regulations are assailed as ‘arbitrary and capricious’. If this contention 
means that the Regulations are unwise, that they are not likely to succeed in 
accomplishing what the Commission intended, we can say only that the appellants have 
selected the wrong forum for such a plea. What was said in Board of Trade v. United 
States, 314 U.S. 534, 548 (1942), is relevant here: ‘We certainly have neither technical 
competence nor legal authority to pronounce upon the wisdom of the course taken by the 
Commission.’ Our duty is at an end when we find that the action of the Commission was 
based upon findings supported by evidence, and was made pursuant to authority granted 
by Congress. It is not for us to say that the ‘public interest’ will be furthered or retarded 
by the Chain Broadcasting Regulations. The responsibility belongs to the Congress for the 
grant of valid legislative authority and to the Commission for its exercise. 

It would be sheer dogmatism to say that the Commission made out no case for its 
allowable discretion in formulating these Regulations. Its long investigation disclosed the 
existences of practices which it regarded as contrary to the ‘public interest’. The 
Commission knew that the wisdom of any action it took would have to be tested by 
experience. If time and changing circumstances reveal that the ‘public interest’ is not 
served by application of the Regulations, it must be assumed that the Commission will act 
in accordance with its statutory obligations. 
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Since there is no basis for any claim that the Commission failed to observe 
procedural safeguards required by law, we reach the contention that the Regulations 
should be denied enforcement on constitutional grounds. The claim is made that the 
standard of ‘public interest’ governing the exercise of the powers delegated to the 
Commission by Congress is so vague and indefinite that, if it be construed as 
comprehensively as the words alone permit, the delegation of legislative authority is 
unconstitutional. But, it is a mistaken assumption that this is a mere general reference to 
public welfare without any standard to guide determinations. The purpose of the Act, the 
requirements it imposes, and the context of the provision in question show the contrary. 

We come, finally, to an appeal to the First Amendment. The Regulations, even if 
valid in all other respects, must fall because they abridge, say the appellants, their right of 
free speech. If that be so, it would follow that every person whose application for a license 
to operate a station is denied by the Commission is thereby denied his constitutional right 
of free speech. Freedom of utterance is abridged to many who wish to use the limited 
facilities of radio. Unlike other modes of expression, radio inherently is not available to all. 
That is its unique characteristic, and that is why, unlike other modes of expression, it is 
subject to governmental regulation. Because it cannot be used by all, some who wish to 
use it must be denied. But Congress did not authorize the Commission to choose among 
applicants upon the basis of their political, economic or social views, or upon any other 
capricious basis. If it did, or if the Commission by these Regulations proposed a choice 
among applicants upon some such basis, the issue before us would be wholly different. 
The question here is simply whether the Commission, by announcing that it will refuse 
licenses to persons who engage in specified network practices (a basis for choice which we 
hold is comprehended within the statutory criterion of ‘public interest’), is thereby 
denying such persons the constitutional right of free speech. The right of free speech does 
not include, however, the right to use the facilities of radio without a license. The 
licensing system established by Congress in the Communications Act of 1934 was a 
proper exercise of its power over commerce. The standard it provided for the licensing of 
stations was the ‘public interest, convenience, or necessity.’ Denial of a station license on 
that ground, if valid under the Act, is not a denial of free speech. 

Affirmed. 

JUSTICE BLACK and JUSTICE RUTLEDGE took no part in the consideration or 
decision of these cases. 

JUSTICE MURPHY, with whom JUSTICE ROBERTS joins, dissenting. 

I do not question the objectives of the proposed regulations, and it is not my 
desire by narrow statutory interpretation to weaken the authority of government agencies 
to deal efficiently with matters committed to their jurisdiction by the Congress. Statutes 
of this kind should be construed so that the agency concerned may be able to cope 
effectively with problems which the Congress intended to correct, or may otherwise 
perform the functions given to it. But we exceed our competence when we gratuitously 
bestow upon an agency power which the Congress has not granted. Since that is what the 
Court in substance does today, I dissent. 

In the present case we are dealing with a subject of extreme importance in the life 
of the nation. Although radio broadcasting, like the press, is generally conducted on a 
commercial basis, it is not an ordinary business activity, like the selling of securities or the 
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marketing of electrical power. In the dissemination of information and opinion radio has 
assumed a position of commanding importance, rivalling the press and the pulpit. Owing 
to its physical characteristics radio, unlike the other methods of conveying information, 
must be regulated and rationed by the government. Otherwise there would be chaos, and 
radio’s usefulness would be largely destroyed. But because of its vast potentialities as a 
medium of communication, discussion and propaganda, the character and extent of 
control that should be exercised over it by the government is a matter of deep and vital 
concern. Events in Europe show that radio may readily be a weapon of authority and 
misrepresentation, instead of a means of entertainment and enlightenment. It may even 
be an instrument of oppression. In pointing out these possibilities I do not mean to 
intimate in the slightest that they are imminent or probable in this country, but they do 
suggest that the construction of the instant statute should be approached with more than 
ordinary restraint and caution, to avoid an interpretation that is not clearly justified by the 
conditions that brought about its enactment, or that would give the Commission greater 
powers than the Congress intended to confer. 

The Communications Act of 1934 does not give the Commission power to 
regulate the contractual relations between the stations and the networks. It is only as an 
incident of the power to grant or withhold licenses to individual stations. But nowhere is 
there to be found by reasonable construction or necessary inference, authority to regulate 
the broadcasting industry as such, or to control the complex operations of the national 
networks. 

The power to control network contracts and affiliations by means of the 
Commission’s licensing powers cannot be derived from implication out of the standard of 
‘public convenience, interest, or necessity’. We have held that the Act does not essay to 
regulate the business of the licensee. The Commission is given no supervisory control of 
the programs, of business management or of policy. In short, the broadcasting field is 
open to anyone, provided there be an available frequency over which he can broadcast 
without interference to others, if he shows his competency, the adequacy of his 
equipment, and financial ability to make good use of the assigned channel. If it had been 
the intention of the Congress to invest the Commission with the responsibility, through 
its licensing authority, of exercising far-reaching control—as exemplified by the proposed 
regulations—over the business operations of chain broadcasting and radio networks as 
they were then or are now organized and established, it is not likely that the Congress 
would have left it to mere inference or implication from the test of ‘public convenience, 
interest, or necessity.’  

It is quite possible, of course, that maximum utilization of the radio as an 
instrument of culture, entertainment, and the diffusion of ideas is inhibited by existing 
network arrangements. Some of the conditions imposed by the broadcasting chains are 
possibly not conducive to a freer use of radio facilities, however essential they may be to 
the maintenance of sustaining programs and the operation of the chain broadcasting 
business as it is now conducted. But I am unable to agree that it is within the present 
authority of the Commission to prescribe the remedy for such conditions. It is evident 
that a correction of these conditions in the manner proposed by the regulations will 
involve drastic changes in the business of radio broadcasting which the Congress has not 
clearly and definitely empowered the Commission to undertake. 
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Again I do not question the need of regulation in this field, or the authority of the 
Congress to enact legislation that would vest in the Commission such power as it requires 
to deal with the problem, which it has defined and analyzed in its report with admirable 
lucidity. It is possible that the remedy indicated by the proposed regulations is the 
appropriate one, whatever its effect may be on the sustaining programs, advertising 
contracts, and other characteristics of chain broadcasting as it is now conducted in this 
country. I do not believe, however, that the Commission was justified in claiming the 
responsibility and authority it has assumed to exercise without a clear mandate from the 
Congress. 

To the extent that existing network practices may have run counter to the 
antitrust laws, the Congress has expressly provided the means of dealing with the 
problem. The enforcement of those laws has been committed to the courts and other law 
enforcement agencies. In addition to the usual penalties prescribed by statute for their 
violation, however, the Commission has been expressly authorized by §311 to refuse a 
station license to any person ‘finally adjudged guilty by a Federal court’ of attempting 
unlawfully to monopolize radio communication. Anyone under the control of such a 
person may also be refused a license. And whenever a court has ordered the revocation of 
an existing license, as expressly provided in §313, a new license may not be granted by the 
Commission to the guilty party or to any person under his control.  

Insofar as the Congress deemed it necessary in this legislation to safeguard radio 
broadcasting against arrangements that are offensive to the antitrust laws or monopolistic 
in nature, it made specific provision in §§311 and 313. If the existing network contracts 
are deemed objectionable because of monopolistic or other features, and no remedy is 
presently available under these provisions, the proper course is to seek amendatory 
legislation from the Congress, not to fabricate authority by ingenious reasoning based 
upon provisions that have no true relation to the specific problem.  

 
★ ★ ★ 

 
Notes and Questions. 

1. One case can say a lot about the history, purpose, and effect of telecommunications regulation. 
NBC details the path from the Federal Radio Act to the Federal Communications Commission. 
But why even have a Federal Radio Act? What policy problem is Congress trying to solve? 

2. Looking beyond the Federal Radio Act, the regulations challenged in NBC were promulgated for 
some reason. What is it? What are the problems that this sort of regulation aims to address?  

3. What are NBC’s primary grounds for attacking the regulation? What limits does NBC perceive on 
the permissible scope of regulation? Does the Supreme Court agree? 

4. The questions in Notes 1–3 are just that: Questions. At this stage, we’re only beginning to frame 
the questions that we will address over the course of the semester. NBC thus gives us a useful 
framework to think about the regulation of digital industries (and a course on such regulation, 
too!). First, what is the history of telecommunications regulation, and how does that history 
continue to inform our regulatory approach? Second, what problems, if any, deserve regulatory 
attention? And which of those problems does the FCC in particular have the power and expertise 
to address? Third, what other constraints operate on such regulation? What limits are imposed by, 
say, the Constitution or the Administrative Procedure Act? How do the more general antitrust 
laws and telecommunications-specific rules work together? 


