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The Constitution of the United States (originally ratified 1789) 

 

 

* * * 

 

Article III. Section. 1. 

The judicial Power of the United States shall be vested in one supreme Court, and in such 

inferior Courts as the Congress may from time to time ordain and establish. The Judges, both 

of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, 

at stated Times, receive for their Services a Compensation, which shall not be diminished 

during their Continuance in Office. 

 

Section. 2. 

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, 

the Laws of the United States, and Treaties made, or which shall be made, under their 

Authority;--to all Cases affecting Ambassadors, other public Ministers and Consuls;--to all 

Cases of admiralty and maritime Jurisdiction;--to Controversies to which the United States shall 

be a Party;--to Controversies between two or more States;--between a State and Citizens of 

another State – between Citizens of different States,--between Citizens of the same State 

claiming Lands under Grants of different States, and between a State, or the Citizens thereof, 

and foreign States, Citizens or Subjects. 

 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a 

State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases 

before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, 

with such Exceptions, and under such Regulations as the Congress shall make. 

 

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall 

be held in the State where the said Crimes shall have been committed; but when not committed 

within any State, the Trial shall be at such Place or Places as the Congress may by Law have 

directed. 

 

Section. 3. 

Treason against the United States, shall consist only in levying war against them, or in adhering 

to their enemies, giving them aid and comfort. No person shall be convicted of treason unless 

on the testimony of two witnesses to the same overt act, or on confession in open court. 

 

The Congress shall have power to declare the punishment of treason, but no attainder of 

treason shall work corruption of blood, or forfeiture except during the life of the person 

attainted. 

 

* * * 

 

  



Planned Parenthood of Southeastern Pennsylvania v. Casey,  

505 U.S. 833 (1992) 

 

Justice O’CONNOR, Justice KENNEDY, and Justice SOUTER announced the judgment of the 

Court and delivered the opinion of the Court with respect to Parts I, II, III, V–A, V–C, and VI, an 

opinion with respect to Part V–E, in which Justice STEVENS joins, and an opinion with respect 

to Parts IV, V–B, and V–D. 

 

I 

 

Liberty finds no refuge in a jurisprudence of doubt. Yet 19 years after our holding that the 

Constitution protects a woman’s right to terminate her pregnancy in its early stages, Roe v. Wade, 

410 U.S. 113 (1973), that definition of liberty is still questioned. Joining the respondents as amicus 

curiae, the United States, as it has done in five other cases in the last decade, again asks us to 

overrule Roe.  

  

At issue in these cases are five provisions of the Pennsylvania Abortion Control Act of 1982, as 

amended in 1988 and 1989. 18 Pa. Cons.Stat. §§ 3203–3220 (1990). The Act requires that a woman 

seeking an abortion give her informed consent prior to the abortion procedure, and specifies that 

she be provided with certain information at least 24 hours before the abortion is performed. § 3205. 

For a minor to obtain an abortion, the Act requires the informed consent of one of her parents, but 

provides for a judicial bypass option if the minor does not wish to or cannot obtain a parent’s 

consent. § 3206. Another provision of the Act requires that, unless certain exceptions apply, a 

married woman seeking an abortion must sign a statement indicating that she has notified her 

husband of her intended abortion. § 3209. The Act exempts compliance with these three 

requirements in the event of a “medical emergency,” which is defined in § 3203 of the Act. See §§ 

3203, 3205(a), 3206(a), 3209(c). In addition to the above provisions regulating the performance 

of abortions, the Act imposes certain reporting requirements on facilities that provide abortion 

services. §§ 3207(b), 3214(a), 3214(f). 

  

Before any of these provisions took effect, the petitioners, who are five abortion clinics and one 

physician representing himself as well as a class of physicians who provide abortion services, 

brought this suit seeking declaratory and injunctive relief. Each provision was challenged as 

unconstitutional on its face.  

  

*** [A]t oral argument in this Court, the attorney for the parties challenging the statute took the 

position that none of the enactments can be upheld without overruling Roe v. Wade. We disagree 

with that analysis; but we acknowledge that our decisions after Roe cast doubt upon the meaning 

and reach of its holding. Further, THE CHIEF JUSTICE admits that he would overrule the central 

holding of Roe and adopt the rational relationship test as the sole criterion of constitutionality. 

State and federal courts as well as legislatures throughout the Union must have guidance as they 

seek to address this subject in conformance with the Constitution. Given these premises, we find 

it imperative to review once more the principles that define the rights of the woman and the 

legitimate authority of the State respecting the termination of pregnancies by abortion procedures. 

  

After considering the fundamental constitutional questions resolved by Roe, principles of 
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institutional integrity, and the rule of stare decisis, we are led to conclude this: the essential holding 

of Roe v. Wade should be retained and once again reaffirmed. 

  

It must be stated at the outset and with clarity that Roe’s essential holding, the holding we reaffirm, 

has three parts. First is a recognition of the right of the woman to choose to have an abortion before 

viability and to obtain it without undue interference from the State. Before viability, the State’s 

interests are not strong enough to support a prohibition of abortion or the imposition of a substantial 

obstacle to the woman’s effective right to elect the procedure. Second is a confirmation of the 

State’s power to restrict abortions after fetal viability, if the law contains exceptions for 

pregnancies which endanger the woman’s life or health. And third is the principle that the State 

has legitimate interests from the outset of the pregnancy in protecting the health of the woman and 

the life of the fetus that may become a child. These principles do not contradict one another; and 

we adhere to each. 

  

II 

 

Constitutional protection of the woman’s decision to terminate her pregnancy derives from the 

Due Process Clause of the Fourteenth Amendment. It declares that no State shall “deprive any 

person of life, liberty, or property, without due process of law.” The controlling word in the cases 

before us is “liberty.” Although a literal reading of the Clause might suggest that it governs only 

the procedures by which a State may deprive persons of liberty, for at least 105 years, since Mugler 

v. Kansas, 123 U.S. 623, 660–661 (1887), the Clause has been understood to contain a substantive 

component as well, one “barring certain government actions regardless of the fairness of the 

procedures used to implement them.” Daniels v. Williams, 474 U.S. 327 (1986). As Justice 

Brandeis (joined by Justice Holmes) observed, “[d]espite arguments to the contrary which had 

seemed to me persuasive, it is settled that the due process clause of the Fourteenth Amendment 

applies to matters of substantive law as well as to matters of procedure. Thus all fundamental rights 

comprised within the term liberty are protected by the Federal Constitution from invasion by the 

States.” Whitney v. California, 274 U.S. 357, 373 (1927) (concurring opinion). *** 

  

It is tempting, as a means of curbing the discretion of federal judges, to suppose that liberty 

encompasses no more than those rights already guaranteed to the individual against federal 

interference by the express provisions of the first eight Amendments to the Constitution. See 

Adamson v. California, 332 U.S. 46, 68–92 (1947) (Black, J., dissenting). But of course this Court 

has never accepted that view. 

  

It is also tempting, for the same reason, to suppose that the Due Process Clause protects only those 

practices, defined at the most specific level, that were protected against government interference 

by other rules of law when the Fourteenth Amendment was ratified. See Michael H. v. Gerald D., 

491 U.S. 110, 127–128, n. 6 (1989) (opinion of SCALIA, J.). But such a view would be 

inconsistent with our law. It is a promise of the Constitution that there is a realm of personal liberty 

which the government may not enter. We have vindicated this principle before. Marriage is 

mentioned nowhere in the Bill of Rights and interracial marriage was illegal in most States in the 

19th century, but the Court was no doubt correct in finding it to be an aspect of liberty protected 

against state interference by the substantive component of the Due Process Clause in Loving v. 

Virginia, 388 U.S. 1, 12 1010 (1967) (relying, in an opinion for eight Justices, on the Due Process 
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Clause). *** 

  

Neither the Bill of Rights nor the specific practices of States at the time of the adoption of the 

Fourteenth Amendment marks the outer limits of the substantive sphere of liberty which the 

Fourteenth Amendment protects. See U.S. Const., Amdt. 9. As the second Justice Harlan 

recognized: 

 

“[T]he full scope of the liberty guaranteed by the Due Process Clause cannot be 

found in or limited by the precise terms of the specific guarantees elsewhere 

provided in the Constitution. This ‘liberty’ is not a series of isolated points pricked 

out in terms of the taking of property; the freedom of speech, press, and religion; 

the right to keep and bear arms; the freedom from unreasonable searches and 

seizures; and so on. It is a rational continuum which, broadly speaking, includes a 

freedom from all substantial arbitrary impositions and purposeless restraints, ... and 

which also recognizes, what a reasonable and sensitive judgment must, that certain 

interests require particularly careful scrutiny of the state needs asserted to justify 

their abridgment.” Poe v. Ullman, supra, 367 U.S., at 543 (opinion dissenting from 

dismissal on jurisdictional grounds). 

 

Justice Harlan wrote these words in addressing an issue the full Court did not reach in Poe v. 

Ullman, but the Court adopted his position four Terms later in Griswold v. Connecticut, supra. In 

Griswold, we held that the Constitution does not permit a State to forbid a married couple to use 

contraceptives. *** 

  

The inescapable fact is that adjudication of substantive due process claims may call upon the Court 

in interpreting the Constitution to exercise that same capacity which by tradition courts always 

have exercised: reasoned judgment. Its boundaries are not susceptible of expression as a simple 

rule. That does not mean we are free to invalidate state policy choices with which we disagree; yet 

neither does it permit us to shrink from the duties of our office. As Justice Harlan observed: 

 

“Due process has not been reduced to any formula; its content cannot be determined 

by reference to any code. The best that can be said is that through the course of this 

Court’s decisions it has represented the balance which our Nation, built upon 

postulates of respect for the liberty of the individual, has struck between that liberty 

and the demands of organized society. If the supplying of content to this 

Constitutional concept has of necessity been a rational process, it certainly has not 

been one where judges have felt free to roam where unguided speculation might 

take them. The balance of which I speak is the balance struck by this country, 

having regard to what history teaches are the traditions from which it developed as 

well as the traditions from which it broke. That tradition is a living thing. A decision 

of this Court which radically departs from it could not long survive, while a decision 

which builds on what has survived is likely to be sound. No formula could serve as 

a substitute, in this area, for judgment and restraint.” Poe v. Ullman, 367 U.S., at 

542 (opinion dissenting from dismissal on jurisdictional grounds).   

  

Men and women of good conscience can disagree, and we suppose some always shall disagree, 
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about the profound moral and spiritual implications of terminating a pregnancy, even in its earliest 

stage. Some of us as individuals find abortion offensive to our most basic principles of morality, 

but that cannot control our decision. Our obligation is to define the liberty of all, not to mandate 

our own moral code. The underlying constitutional issue is whether the State can resolve these 

philosophic questions in such a definitive way that a woman lacks all choice in the matter, except 

perhaps in those rare circumstances in which the pregnancy is itself a danger to her own life or 

health, or is the result of rape or incest. *** 

  

Our law affords constitutional protection to personal decisions relating to marriage, procreation, 

contraception, family relationships, child rearing, and education. Our cases recognize “the right of 

the individual, married or single, to be free from unwarranted governmental intrusion into matters 

so fundamentally affecting a person as the decision whether to bear or beget a child.” Eisenstadt 

v. Baird, supra, 405 U.S., at 453 (emphasis in original). Our precedents “have respected the private 

realm of family life which the state cannot enter.” Prince v. Massachusetts, 321 U.S. 158, 166 

(1944). These matters, involving the most intimate and personal choices a person may make in a 

lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by 

the Fourteenth Amendment. At the heart of liberty is the right to define one’s own concept of 

existence, of meaning, of the universe, and of the mystery of human life. Beliefs about these 

matters could not define the attributes of personhood were they formed under compulsion of the 

State. 

  

These considerations begin our analysis of the woman’s interest in terminating her pregnancy but 

cannot end it, for this reason: though the abortion decision may originate within the zone of 

conscience and belief, it is more than a philosophic exercise. Abortion is a unique act. It is an act 

fraught with consequences for others: for the woman who must live with the implications of her 

decision; for the persons who perform and assist in the procedure; for the spouse, family, and 

society which must confront the knowledge that these procedures exist, procedures some deem 

nothing short of an act of violence against innocent human life; and, depending on one’s beliefs, 

for the life or potential life that is aborted. Though abortion is conduct, it does not follow that the 

State is entitled to proscribe it in all instances. That is because the liberty of the woman is at stake 

in a sense unique to the human condition and so unique to the law. The mother who carries a child 

to full term is subject to anxieties, to physical constraints, to pain that only she must bear. That 

these sacrifices have from the beginning of the human race been endured by woman with a pride 

that ennobles her in the eyes of others and gives to the infant a bond of love cannot alone be 

grounds for the State to insist she make the sacrifice. Her suffering is too intimate and personal for 

the State to insist, without more, upon its own vision of the woman’s role, however dominant that 

vision has been in the course of our history and our culture. The destiny of the woman must be 

shaped to a large extent on her own conception of her spiritual imperatives and her place in society. 

  

It should be recognized, moreover, that in some critical respects the abortion decision is of the 

same character as the decision to use contraception, to which Griswold v. Connecticut, Eisenstadt 

v. Baird, and Carey v. Population Services International afford constitutional protection. We have 

no doubt as to the correctness of those decisions. They support the reasoning in Roe relating to the 

woman’s liberty because they involve personal decisions concerning not only the meaning of 

procreation but also human responsibility and respect for it. As with abortion, reasonable people 

will have differences of opinion about these matters. One view is based on such reverence for the 
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wonder of creation that any pregnancy ought to be welcomed and carried to full term no matter 

how difficult it will be to provide for the child and ensure its well-being. Another is that the 

inability to provide for the nurture and care of the infant is a cruelty to the child and an anguish to 

the parent. These are intimate views with infinite variations, and their deep, personal character 

underlay our decisions in Griswold, Eisenstadt, and Carey. The same concerns are present when 

the woman confronts the reality that, perhaps despite her attempts to avoid it, she has become 

pregnant. *** 

  

While we appreciate the weight of the arguments made on behalf of the State in the cases before 

us, arguments which in their ultimate formulation conclude that Roe should be overruled, the 

reservations any of us may have in reaffirming the central holding of Roe are outweighed by the 

explication of individual liberty we have given combined with the force of stare decisis. We turn 

now to that doctrine. 

  

III 

 

A 

 

The obligation to follow precedent begins with necessity, and a contrary necessity marks its outer 

limit. With Cardozo, we recognize that no judicial system could do society’s work if it eyed each 

issue afresh in every case that raised it. See B. Cardozo, The Nature of the Judicial Process 149 

(1921). Indeed, the very concept of the rule of law underlying our own Constitution requires such 

continuity over time that a respect for precedent is, by definition, indispensable. See Powell, Stare 

Decisis and Judicial Restraint, 1991 Journal of Supreme Court History 13, 16. At the other 

extreme, a different necessity would make itself felt if a prior judicial ruling should come to be 

seen so clearly as error that its enforcement was for that very reason doomed. 

  

Even when the decision to overrule a prior case is not, as in the rare, latter instance, virtually 

foreordained, it is common wisdom that the rule of stare decisis is not an “inexorable command,” 

and certainly it is not such in every constitutional case. . . . Rather, when this Court reexamines a 

prior holding, its judgment is customarily informed by a series of prudential and pragmatic 

considerations designed to test the consistency of overruling a prior decision with the ideal of the 

rule of law, and to gauge the respective costs of reaffirming and overruling a prior case. Thus, for 

example, we may ask whether the rule has proven to be intolerable simply in defying practical 

workability, Swift & Co. v. Wickham, 382 U.S. 111 (1965); whether the rule is subject to a kind of 

reliance that would lend a special hardship to the consequences of overruling and add inequity to 

the cost of repudiation, e.g., United States v. Title Ins. & Trust Co., 265 U.S. 472, 486 (1924); 

whether related principles of law have so far developed as to have left the old rule no more than a 

remnant of abandoned doctrine, see Patterson v. McLean Credit Union, 491 U.S. 164, 173–174 

(1989); or whether facts have so changed, or come to be seen so differently, as to have robbed the 

old rule of significant application or justification, e.g., Burnet v. Coronado Oil & Gas Co., 285 

U.S. 393, 412 (1932) (Brandeis, J., dissenting). * * *  

 

1 
 

Although Roe has engendered opposition, it has in no sense proven “unworkable,” see Garcia v. 
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San Antonio Metropolitan Transit Authority, 469 U.S. 528, 546 (1985), representing as it does a 

simple limitation beyond which a state law is unenforceable. While Roe has, of course, required 

judicial assessment of state laws affecting the exercise of the choice guaranteed against 

government infringement, and although the need for such review will remain as a consequence of 

today’s decision, the required determinations fall within judicial competence. 

 

2 
 

The inquiry into reliance counts the cost of a rule’s repudiation as it would fall on those who have 

relied reasonably on the rule’s continued application. * * * 

  

While neither respondents nor their amici in so many words deny that the abortion right invites 

some reliance prior to its actual exercise, one can readily imagine an argument stressing the 

dissimilarity of this case to one involving property or contract. Abortion is customarily chosen as 

an unplanned response to the consequence of unplanned activity or to the failure of conventional 

birth control, and except on the assumption that no intercourse would have occurred but for Roe’s 

holding, such behavior may appear to justify no reliance claim. Even if reliance could be claimed 

on that unrealistic assumption, the argument might run, any reliance interest would be de minimis. 

This argument would be premised on the hypothesis that reproductive planning could take virtually 

immediate account of any sudden restoration of state authority to ban abortions. 

  

To eliminate the issue of reliance that easily, however, one would need to limit cognizable reliance 

to specific instances of sexual activity. But to do this would be simply to refuse to face the fact 

that for two decades of economic and social developments, people have organized intimate 

relationships and made choices that define their views of themselves and their places in society, in 

reliance on the availability of abortion in the event that contraception should fail. The ability of 

women to participate equally in the economic and social life of the Nation has been facilitated by 

their ability to control their reproductive lives. See, e.g., R. Petchesky, Abortion and Woman’s 

Choice 109, 133, n. 7 (rev. ed. 1990). The Constitution serves human values, and while the effect 

of reliance on Roe cannot be exactly measured, neither can the certain cost of overruling Roe for 

people who have ordered their thinking and living around that case be dismissed. 

  

3 

 

No evolution of legal principle has left Roe’s doctrinal footings weaker than they were in 1973. 

No development of constitutional law since the case was decided has implicitly or explicitly left 

Roe behind as a mere survivor of obsolete constitutional thinking. 

  

It will be recognized, of course, that Roe stands at an intersection of two lines of decisions, but in 

whichever doctrinal category one reads the case, the result for present purposes will be the same. 

The Roe Court itself placed its holding in the succession of cases most prominently exemplified 

by Griswold v. Connecticut, 381 U.S. 479 (1965). See Roe, 410 U.S., at 152–153. When it is so 

seen, Roe is clearly in no jeopardy, since subsequent constitutional developments have neither 

disturbed, nor do they threaten to diminish, the scope of recognized protection accorded to the 

liberty relating to intimate relationships, the family, and decisions about whether or not to beget 

or bear a child. See, e.g., Carey v. Population Services International, 431 U.S. 678 (1977); Moore 
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v. East Cleveland, 431 U.S. 494 (1977). 

  

Roe, however, may be seen not only as an exemplar of Griswold liberty but as a rule (whether or 

not mistaken) of personal autonomy and bodily integrity, with doctrinal affinity to cases 

recognizing limits on governmental power to mandate medical treatment or to bar its rejection. If 

so, our cases since Roe accord with Roe’s view that a State’s interest in the protection of life falls 

short of justifying any plenary override of individual liberty claims. Cruzan v. Director, Mo. Dept. 

of Health, 497 U.S. 261, 278 (1990) . . . . 

  

Finally, one could classify Roe as sui generis. If the case is so viewed, then there clearly has been 

no erosion of its central determination. The original holding resting on the concurrence of seven 

Members of the Court in 1973 was expressly affirmed by a majority of six in 1983, see Akron v. 

Akron Center for Reproductive Health, Inc., 462 U.S. 416 (Akron I), and by a majority of five in 

1986, see Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S. 747, 

expressing adherence to the constitutional ruling despite legislative efforts in some States to test 

its limits. More recently, in Webster v. Reproductive Health Services, 492 U.S. 490 (1989), 

although two of the present authors questioned the trimester framework in a way consistent with 

our judgment today, a majority of the Court either decided to reaffirm or declined to address the 

constitutional validity of the central holding of Roe. 

  

Nor will courts building upon Roe be likely to hand down erroneous decisions as a consequence. 

Even on the assumption that the central holding of Roe was in error, that error would go only to 

the strength of the state interest in fetal protection, not to the recognition afforded by the 

Constitution to the woman’s liberty. The latter aspect of the decision fits comfortably within the 

framework of the Court’s prior decisions, including Skinner v. Oklahoma ex rel. Williamson, 316 

U.S. 535 (1942); Griswold, supra; Loving v. Virginia, 388 U.S. 1 (1967); and Eisenstadt v. Baird, 

405 U.S. 438 (1972), the holdings of which are “not a series of isolated points,” but mark a 

“rational continuum.” Poe v. Ullman, 367 U.S., at 543 (Harlan, J., dissenting). As we described in 

Carey v. Population Services International, supra, the liberty which encompasses those decisions 

 

“includes ‘the interest in independence in making certain kinds of important 

decisions.’ While the outer limits of this aspect of [protected liberty] have not been 

marked by the Court, it is clear that among the decisions that an individual may 

make without unjustified government interference are personal decisions ‘relating 

to marriage, procreation, contraception, family relationships, and child rearing and 

education.’” 

  

The soundness of this prong of the Roe analysis is apparent from a consideration of the alternative. 

If indeed the woman’s interest in deciding whether to bear and beget a child had not been 

recognized as in Roe, the State might as readily restrict a woman’s right to choose to carry a 

pregnancy to term as to terminate it, to further asserted state interests in population control, or 

eugenics, for example. Yet Roe has been sensibly relied upon to counter any such suggestions. 

E.g., Arnold v. Board of Education of Escambia County, Ala., 880 F.2d 305, 311 (CA11 1989) 

(relying upon Roe and concluding that government officials violate the Constitution by coercing a 

minor to have an abortion); Avery v. County of Burke, 660 F.2d 111, 115 (CA4 1981) (county 

agency inducing teenage girl to undergo unwanted sterilization on the basis of misrepresentation 
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that she had sickle cell trait). In any event, because Roe’s scope is confined by the fact of its 

concern with postconception potential life, a concern otherwise likely to be implicated only by 

some forms of contraception protected independently under Griswold and later cases, any error in 

Roe is unlikely to have serious ramifications in future cases. 

  

4 
 

We have seen how time has overtaken some of Roe’s factual assumptions: advances in maternal 

health care allow for abortions safe to the mother later in pregnancy than was true in 1973, and 

advances in neonatal care have advanced viability to a point somewhat earlier. But these facts go 

only to the scheme of time limits on the realization of competing interests, and the divergences 

from the factual premises of 1973 have no bearing on the validity of Roe’s central holding, that 

viability marks the earliest point at which the State’s interest in fetal life is constitutionally 

adequate to justify a legislative ban on nontherapeutic abortions.  The soundness or unsoundness 

of that constitutional judgment in no sense turns on whether viability occurs at approximately 28 

weeks, as was usual at the time of Roe, at 23 to 24 weeks, as it sometimes does today, or at some 

moment even slightly earlier in pregnancy, as it may if fetal respiratory capacity can somehow be 

enhanced in the future. Whenever it may occur, the attainment of viability may continue to serve 

as the critical fact, just as it has done since Roe was decided; which is to say that no change in 

Roe’s factual underpinning has left its central holding obsolete, and none supports an argument for 

overruling it. 

 

5 

 

* * * An entire generation has come of age free to assume Roe’s concept of liberty in defining the 

capacity of women to act in society, and to make reproductive decisions; no erosion of principle 

going to liberty or personal autonomy has left Roe’s central holding a doctrinal remnant; Roe 

portends no developments at odds with other precedent for the analysis of personal liberty; and no 

changes of fact have rendered viability more or less appropriate as the point at which the balance 

of interests tips. Within the bounds of normal stare decisis analysis, then, and subject to the 

considerations on which it customarily turns, the stronger argument is for affirming Roe’s central 

holding, with whatever degree of personal reluctance any of us may have, not for overruling it. 

  

B 

 

In a less significant case, stare decisis analysis could, and would, stop at the point we have reached. 

But the sustained and widespread debate Roe has provoked calls for some comparison between 

that case and others of comparable dimension that have responded to national controversies and 

taken on the impress of the controversies addressed. Only two such decisional lines from the past 

century present themselves for examination, and in each instance the result reached by the Court 

accorded with the principles we apply today. 

  

The first example is that line of cases identified with Lochner v. New York, 198 U.S. 45 (1905), 

which imposed substantive limitations on legislation limiting economic autonomy in favor of 

health and welfare regulation, adopting, in Justice Holmes’s  [dissenting] view, the theory of 

laissez-faire. The Lochner decisions were exemplified by Adkins v. Children’s Hospital of District 
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of Columbia, 261 U.S. 525 (1923), in which this Court held it to be an infringement of 

constitutionally protected liberty of contract to require the employers of adult women to satisfy 

minimum wage standards. Fourteen years later, West Coast Hotel Co. v. Parrish, 300 U.S. 379 

(1937), signaled the demise of Lochner by overruling Adkins. In the meantime, the Depression had 

come and, with it, the lesson that seemed unmistakable to most people by 1937, that the 

interpretation of contractual freedom protected in Adkins rested on fundamentally false factual 

assumptions about the capacity of a relatively unregulated market to satisfy minimal levels of 

human welfare. * * * The facts upon which the earlier case had premised a constitutional resolution 

of social controversy had proven to be untrue, and history’s demonstration of their untruth not only 

justified but required the new choice of constitutional principle that West Coast Hotel announced. 

Of course, it was true that the Court lost something by its misperception, or its lack of prescience, 

and the Court-packing crisis only magnified the loss; but the clear demonstration that the facts of 

economic life were different from those previously assumed warranted the repudiation of the old 

law. 

  

The second comparison that 20th century history invites is with the cases employing the separate-

but-equal rule for applying the Fourteenth Amendment’s equal protection guarantee. They began 

with Plessy v. Ferguson, 163 U.S. 537 (1896), holding that legislatively mandated racial 

segregation in public transportation works no denial of equal protection, rejecting the argument 

that racial separation enforced by the legal machinery of American society treats the black race as 

inferior. The Plessy Court considered “the underlying fallacy of the plaintiff’s argument to consist 

in the assumption that the enforced separation of the two races stamps the colored race with a 

badge of inferiority. If this be so, it is not by reason of anything found in the act, but solely because 

the colored race chooses to put that construction upon it.” Whether, as a matter of historical fact, 

the Justices in the Plessy majority believed this or not, this understanding of the implication of 

segregation was the stated justification for the Court’s opinion. But this understanding of the facts 

and the rule it was stated to justify were repudiated in Brown v. Board of Education, 347 U.S. 483 

(1954). * * * 

  

The Court in Brown addressed these facts of life by observing that whatever may have been the 

understanding in Plessy’s time of the power of segregation to stigmatize those who were 

segregated with a “badge of inferiority,” it was clear by 1954 that legally sanctioned segregation 

had just such an effect, to the point that racially separate public educational facilities were deemed 

inherently unequal. Society’s understanding of the facts upon which a constitutional ruling was 

sought in 1954 was thus fundamentally different from the basis claimed for the decision in 1896. 

While we think Plessy was wrong the day it was decided, we must also recognize that the Plessy 

Court’s explanation for its decision was so clearly at odds with the facts apparent to the Court in 

1954 that the decision to reexamine Plessy was on this ground alone not only justified but required. 

  

West Coast Hotel and Brown each rested on facts, or an understanding of facts, changed from those 

which furnished the claimed justifications for the earlier constitutional resolutions. Each case was 

comprehensible as the Court’s response to facts that the country could understand, or had come to 

understand already, but which the Court of an earlier day, as its own declarations disclosed, had 

not been able to perceive. As the decisions were thus comprehensible they were also defensible, 

not merely as the victories of one doctrinal school over another by dint of numbers (victories 

though they were), but as applications of constitutional principle to facts as they had not been seen 
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by the Court before. In constitutional adjudication as elsewhere in life, changed circumstances may 

impose new obligations, and the thoughtful part of the Nation could accept each decision to 

overrule a prior case as a response to the Court’s constitutional duty. 

  

Because the cases before us present no such occasion it could be seen as no such response. Because 

neither the factual underpinnings of Roe’s central holding nor our understanding of it has changed 

(and because no other indication of weakened precedent has been shown), the Court could not 

pretend to be reexamining the prior law with any justification beyond a present doctrinal 

disposition to come out differently from the Court of 1973. To overrule prior law for no other 

reason than that would run counter to the view repeated in our cases, that a decision to overrule 

should rest on some special reason over and above the belief that a prior case was wrongly decided. 

See, e.g., Mitchell v. W.T. Grant Co., 416 U.S. 600, 636 (1974) (Stewart, J., dissenting) (“A basic 

change in the law upon a ground no firmer than a change in our membership invites the popular 

misconception that this institution is little different from the two political branches of the 

Government. No misconception could do more lasting injury to this Court and to the system of 

law which it is our abiding mission to serve”). . . . 

  

C 

 

* * * In the present cases, * * * the terrible price would be paid for overruling. * * * [O]verruling 

Roe’s central holding would not only reach an unjustifiable result under principles of stare decisis, 

but would seriously weaken the Court’s capacity to exercise the judicial power and to function as 

the Supreme Court of a Nation dedicated to the rule of law. To understand why this would be so it 

is necessary to understand the source of this Court’s authority, the conditions necessary for its 

preservation, and its relationship to the country’s understanding of itself as a constitutional 

Republic. 

  

* * * As Americans of each succeeding generation are rightly told, the Court cannot buy support 

for its decisions by spending money and, except to a minor degree, it cannot independently coerce 

obedience to its decrees. The Court’s power lies, rather, in its legitimacy, a product of substance 

and perception that shows itself in the people’s acceptance of the Judiciary as fit to determine what 

the Nation’s law means and to declare what it demands. 

  

The underlying substance of this legitimacy is of course the warrant for the Court’s decisions in 

the Constitution and the lesser sources of legal principle on which the Court draws. That substance 

is expressed in the Court’s opinions, and our contemporary understanding is such that a decision 

without principled justification would be no judicial act at all. * * * The Court must take care to 

speak and act in ways that allow people to accept its decisions on the terms the Court claims for 

them, as grounded truly in principle, not as compromises with social and political pressures having, 

as such, no bearing on the principled choices that the Court is obliged to make. Thus, the Court’s 

legitimacy depends on making legally principled decisions under circumstances in which their 

principled character is sufficiently plausible to be accepted by the Nation. 

  

The need for principled action to be perceived as such is implicated to some degree whenever this, 

or any other appellate court, overrules a prior case. This is not to say, of course, that this Court 

cannot give a perfectly satisfactory explanation in most cases. * * * 
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In two circumstances, however, the Court would almost certainly fail to receive the benefit of the 

doubt in overruling prior cases. There is, first, a point beyond which frequent overruling would 

overtax the country’s belief in the Court’s good faith. Despite the variety of reasons that may 

inform and justify a decision to overrule, we cannot forget that such a decision is usually perceived 

(and perceived correctly) as, at the least, a statement that a prior decision was wrong. There is a 

limit to the amount of error that can plausibly be imputed to prior Courts. If that limit should be 

exceeded, disturbance of prior rulings would be taken as evidence that justifiable reexamination 

of principle had given way to drives for particular results in the short term. The legitimacy of the 

Court would fade with the frequency of its vacillation. 

  

That first circumstance can be described as hypothetical; the second is to the point here and now. 

Where, in the performance of its judicial duties, the Court decides a case in such a way as to resolve 

the sort of intensely divisive controversy reflected in Roe and those rare, comparable cases, its 

decision has a dimension that the resolution of the normal case does not carry. It is the dimension 

present whenever the Court’s interpretation of the Constitution calls the contending sides of a 

national controversy to end their national division by accepting a common mandate rooted in the 

Constitution. 

  

The Court is not asked to do this very often, having thus addressed the Nation only twice in our 

lifetime, in the decisions of Brown and Roe. But when the Court does act in this way, its decision 

requires an equally rare precedential force to counter the inevitable efforts to overturn it and to 

thwart its implementation. Some of those efforts may be mere unprincipled emotional reactions; 

others may proceed from principles worthy of profound respect. But whatever the premises of 

opposition may be, only the most convincing justification under accepted standards of precedent 

could suffice to demonstrate that a later decision overruling the first was anything but a surrender 

to political pressure, and an unjustified repudiation of the principle on which the Court staked its 

authority in the first instance. So to overrule under fire in the absence of the most compelling 

reason to reexamine a watershed decision would subvert the Court’s legitimacy beyond any serious 

question. Cf. Brown v. Board of Education, 349 U.S. 294, 300 (1955) (Brown II ) (“[I]t should go 

without saying that the vitality of th[e] constitutional principles [announced in Brown I,] cannot 

be allowed to yield simply because of disagreement with them”). 

  

The country’s loss of confidence in the Judiciary would be underscored by an equally certain and 

equally reasonable condemnation for another failing in overruling unnecessarily and under 

pressure. Some cost will be paid by anyone who approves or implements a constitutional decision 

where it is unpopular, or who refuses to work to undermine the decision or to force its reversal. 

The price may be criticism or ostracism, or it may be violence. An extra price will be paid by those 

who themselves disapprove of the decision’s results when viewed outside of constitutional terms, 

but who nevertheless struggle to accept it, because they respect the rule of law. To all those who 

will be so tested by following, the Court implicitly undertakes to remain steadfast, lest in the end 

a price be paid for nothing. The promise of constancy, once given, binds its maker for as long as 

the power to stand by the decision survives and the understanding of the issue has not changed so 

fundamentally as to render the commitment obsolete. From the obligation of this promise this 

Court cannot and should not assume any exemption when duty requires it to decide a case in 

conformance with the Constitution. A willing breach of it would be nothing less than a breach of 
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faith, and no Court that broke its faith with the people could sensibly expect credit for principle in 

the decision by which it did that. 

  

It is true that diminished legitimacy may be restored, but only slowly. Unlike the political branches, 

a Court thus weakened could not seek to regain its position with a new mandate from the voters, 

and even if the Court could somehow go to the polls, the loss of its principled character could not 

be retrieved by the casting of so many votes. Like the character of an individual, the legitimacy of 

the Court must be earned over time. So, indeed, must be the character of a Nation of people who 

aspire to live according to the rule of law. Their belief in themselves as such a people is not readily 

separable from their understanding of the Court invested with the authority to decide their 

constitutional cases and speak before all others for their constitutional ideals. If the Court’s 

legitimacy should be undermined, then, so would the country be in its very ability to see itself 

through its constitutional ideals. The Court’s concern with legitimacy is not for the sake of the 

Court, but for the sake of the Nation to which it is responsible. 

  

The Court’s duty in the present cases is clear. In 1973, it confronted the already-divisive issue of 

governmental power to limit personal choice to undergo abortion, for which it provided a new 

resolution based on the due process guaranteed by the Fourteenth Amendment. Whether or not a 

new social consensus is developing on that issue, its divisiveness is no less today than in 1973, and 

pressure to overrule the decision, like pressure to retain it, has grown only more intense. A decision 

to overrule Roe’s essential holding under the existing circumstances would address error, if error 

there was, at the cost of both profound and unnecessary damage to the Court’s legitimacy, and to 

the Nation’s commitment to the rule of law. It is therefore imperative to adhere to the essence of 

Roe’s original decision, and we do so today. 

  

IV 
 

From what we have said so far it follows that it is a constitutional liberty of the woman to have 

some freedom to terminate her pregnancy. We conclude that the basic decision in Roe was based 

on a constitutional analysis which we cannot now repudiate. The woman’s liberty is not so 

unlimited, however, that from the outset the State cannot show its concern for the life of the unborn, 

and at a later point in fetal development the State’s interest in life has sufficient force so that the 

right of the woman to terminate the pregnancy can be restricted. 

  

That brings us, of course, to the point where much criticism has been directed at Roe, a criticism 

that always inheres when the Court draws a specific rule from what in the Constitution is but a 

general standard. We conclude, however, that the urgent claims of the woman to retain the ultimate 

control over her destiny and her body, claims implicit in the meaning of liberty, require us to 

perform that function. Liberty must not be extinguished for want of a line that is clear. And it falls 

to us to give some real substance to the woman’s liberty to determine whether to carry her 

pregnancy to full term. 

  

We conclude the line should be drawn at viability, so that before that time the woman has a right 

to choose to terminate her pregnancy. We adhere to this principle for two reasons. First, as we 

have said, is the doctrine of stare decisis. Any judicial act of line-drawing may seem somewhat 

arbitrary, but Roe was a reasoned statement, elaborated with great care. We have twice reaffirmed 



it in the face of great opposition. See Thornburgh v. American College of Obstetricians and 

Gynecologists, 476 U.S., at 759; Akron I, 462 U.S., at 419–420. Although we must overrule those 

parts of Thornburgh and Akron I which, in our view, are inconsistent with Roe’s statement that the 

State has a legitimate interest in promoting the life or potential life of the unborn, the central 

premise of those cases represents an unbroken commitment by this Court to the essential holding 

of Roe. It is that premise which we reaffirm today. 

  

The second reason is that the concept of viability, as we noted in Roe, is the time at which there is 

a realistic possibility of maintaining and nourishing a life outside the womb, so that the 

independent existence of the second life can in reason and all fairness be the object of state 

protection that now overrides the rights of the woman. * * * [T]here is no line other than viability 

which is more workable. To be sure, as we have said, there may be some medical developments 

that affect the precise point of viability, but this is an imprecision within tolerable limits given that 

the medical community and all those who must apply its discoveries will continue to explore the 

matter. The viability line also has, as a practical matter, an element of fairness. In some broad 

sense it might be said that a woman who fails to act before viability has consented to the State’s 

intervention on behalf of the developing child. 

  

The woman’s right to terminate her pregnancy before viability is the most central principle of Roe 

v. Wade. It is a rule of law and a component of liberty we cannot renounce. 

  

On the other side of the equation is the interest of the State in the protection of potential life. The 

Roe Court recognized the State’s “important and legitimate interest in protecting the potentiality 

of human life.” The weight to be given this state interest, not the strength of the woman’s interest, 

was the difficult question faced in Roe. We do not need to say whether each of us, had we been 

Members of the Court when the valuation of the state interest came before it as an original matter, 

would have concluded, as the Roe Court did, that its weight is insufficient to justify a ban on 

abortions prior to viability even when it is subject to certain exceptions. The matter is not before 

us in the first instance, and * * * we are satisfied that the immediate question is not the soundness 

of Roe’s resolution of the issue, but the precedential force that must be accorded to its holding. * 

* * 

  

Yet it must be remembered that Roe v. Wade speaks with clarity in establishing not only the 

woman’s liberty but also the State’s “important and legitimate interest in potential life.” That 

portion of the decision in Roe has been given too little acknowledgment and implementation by 

the Court in its subsequent cases. Those cases decided that any regulation touching upon the 

abortion decision must survive strict scrutiny, to be sustained only if drawn in narrow terms to 

further a compelling state interest. Not all of the cases decided under that formulation can be 

reconciled with the holding in Roe itself that the State has legitimate interests in the health of the 

woman and in protecting the potential life within her. In resolving this tension, we choose to rely 

upon Roe, as against the later cases. 

  

Roe established a trimester framework to govern abortion regulations. Under this elaborate but 

rigid construct, almost no regulation at all is permitted during the first trimester of pregnancy; 

regulations designed to protect the woman’s health, but not to further the State’s interest in 

potential life, are permitted during the second trimester; and during the third trimester, when the 
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fetus is viable, prohibitions are permitted provided the life or health of the mother is not at stake. 

Most of our cases since Roe have involved the application of rules derived from the trimester 

framework.  

  

The trimester framework no doubt was erected to ensure that the woman’s right to choose not 

become so subordinate to the State’s interest in promoting fetal life that her choice exists in theory 

but not in fact. We do not agree, however, that the trimester approach is necessary to accomplish 

this objective. * * * 

  

Though the woman has a right to choose to terminate or continue her pregnancy before viability, 

it does not at all follow that the State is prohibited from taking steps to ensure that this choice is 

thoughtful and informed. Even in the earliest stages of pregnancy, the State may enact rules and 

regulations designed to encourage her to know that there are philosophic and social arguments of 

great weight that can be brought to bear in favor of continuing the pregnancy to full term and that 

there are procedures and institutions to allow adoption of unwanted children as well as a certain 

degree of state assistance if the mother chooses to raise the child herself. * * * 

  

We reject the trimester framework, which we do not consider to be part of the essential holding of 

Roe. * * * A logical reading of the central holding in Roe itself, and a necessary reconciliation of 

the liberty of the woman and the interest of the State in promoting prenatal life, require, in our 

view, that we abandon the trimester framework as a rigid prohibition on all previability regulation 

aimed at the protection of fetal life. The trimester framework suffers from these basic flaws: in its 

formulation it misconceives the nature of the pregnant woman’s interest; and in practice it 

undervalues the State’s interest in potential life, as recognized in Roe. 

  

As our jurisprudence relating to all liberties save perhaps abortion has recognized, not every law 

which makes a right more difficult to exercise is, ipso facto, an infringement of that right. * * * 

  

The abortion right is similar. Numerous forms of state regulation might have the incidental effect 

of increasing the cost or decreasing the availability of medical care, whether for abortion or any 

other medical procedure. The fact that a law which serves a valid purpose, one not designed to 

strike at the right itself, has the incidental effect of making it more difficult or more expensive to 

procure an abortion cannot be enough to invalidate it. Only where state regulation imposes an 

undue burden on a woman’s ability to make this decision does the power of the State reach into 

the heart of the liberty protected by the Due Process Clause. . . . 

  

* * * These considerations of the nature of the abortion right illustrate that it is an overstatement 

to describe it as a right to decide whether to have an abortion “without interference from the State.” 

All abortion regulations interfere to some degree with a woman’s ability to decide whether to 

terminate her pregnancy.   

 

* * * The very notion that the State has a substantial interest in potential life leads to the conclusion 

that not all regulations must be deemed unwarranted. Not all burdens on the right to decide whether 

to terminate a pregnancy will be undue.  

  

* * * A finding of an undue burden is a shorthand for the conclusion that a state regulation has the 



purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a 

nonviable fetus. A statute with this purpose is invalid because the means chosen by the State to 

further the interest in potential life must be calculated to inform the woman’s free choice, not 

hinder it. And a statute which, while furthering the interest in potential life or some other valid 

state interest, has the effect of placing a substantial obstacle in the path of a woman’s choice cannot 

be considered a permissible means of serving its legitimate ends. * * * 

  

Some guiding principles should emerge. What is at stake is the woman’s right to make the ultimate 

decision, not a right to be insulated from all others in doing so. Regulations which do no more than 

create a structural mechanism by which the State, or the parent or guardian of a minor, may express 

profound respect for the life of the unborn are permitted, if they are not a substantial obstacle to 

the woman’s exercise of the right to choose. Unless it has that effect on her right of choice, a state 

measure designed to persuade her to choose childbirth over abortion will be upheld if reasonably 

related to that goal. Regulations designed to foster the health of a woman seeking an abortion are 

valid if they do not constitute an undue burden. 

  

* * * We give this summary: 

  

(a) To protect the central right recognized by Roe v. Wade while at the same time accommodating 

the State’s profound interest in potential life, we will employ the undue burden analysis as 

explained in this opinion. An undue burden exists, and therefore a provision of law is invalid, if 

its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability. 

  

(b) We reject the rigid trimester framework of Roe v. Wade. To promote the State’s profound 

interest in potential life, throughout pregnancy the State may take measures to ensure that the 

woman’s choice is informed, and measures designed to advance this interest will not be invalidated 

as long as their purpose is to persuade the woman to choose childbirth over abortion. These 

measures must not be an undue burden on the right. 

  

(c) As with any medical procedure, the State may enact regulations to further the health or safety 

of a woman seeking an abortion. Unnecessary health regulations that have the purpose or effect of 

presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on the 

right. 

  

(d) Our adoption of the undue burden analysis does not disturb the central holding of Roe v. Wade, 

and we reaffirm that holding. Regardless of whether exceptions are made for particular 

circumstances, a State may not prohibit any woman from making the ultimate decision to terminate 

her pregnancy before viability. 

  

(e) We also reaffirm Roe’s holding that “subsequent to viability, the State in promoting its interest 

in the potentiality of human life may, if it chooses, regulate, and even proscribe, abortion except 

where it is necessary, in appropriate medical judgment, for the preservation of the life or health of 

the mother.” 

  

These principles control our assessment of the Pennsylvania statute, and we now turn to the issue 



of the validity of its challenged provisions. 

  

V 

 

The Court of Appeals applied what it believed to be the undue burden standard and upheld each 

of the provisions except for the husband notification requirement. We agree generally with this 

conclusion, but refine the undue burden analysis in accordance with the principles articulated 

above. * * *  

 

A 

 

[In here and the parts that follow, the Court upheld all but one of the provisions under challenge.  

Thus, it upheld the required 24-hour waiting period between the initial consultation and the 

subsequent procedure and the Pennsylvania requirements mandating that providers give patients 

certain information before performing an abortion, even though the Court had struck down a 

similar information mandate in an earlier case.] 

 

B 

 

* * * In Akron I, 462 U.S. 416, we invalidated an ordinance which required that a woman seeking 

an abortion be provided by her physician with specific information “designed to influence the 

woman’s informed choice between abortion or childbirth.” As we later described the Akron I 

holding in Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S., at 762, 

there were two purported flaws in the Akron ordinance: the information was designed to dissuade 

the woman from having an abortion and the ordinance imposed “a rigid requirement that a specific 

body of information be given in all cases, irrespective of the particular needs of the patient....”  

  

To the extent Akron I and Thornburgh find a constitutional violation when the government 

requires, as it does here, the giving of truthful, nonmisleading information about the nature of the 

procedure, the attendant health risks and those of childbirth, and the “probable gestational age” of 

the fetus, those cases go too far, are inconsistent with Roe’s acknowledgment of an important 

interest in potential life, and are overruled. * * * It cannot be questioned that psychological well-

being is a facet of health. Nor can it be doubted that most women considering an abortion would 

deem the impact on the fetus relevant, if not dispositive, to the decision. In attempting to ensure 

that a woman apprehend the full consequences of her decision, the State furthers the legitimate 

purpose of reducing the risk that a woman may elect an abortion, only to discover later, with 

devastating psychological consequences, that her decision was not fully informed. * * *  

  

We also see no reason why the State may not require doctors to inform a woman seeking an 

abortion of the availability of materials relating to the consequences to the fetus, even when those 

consequences have no direct relation to her health. An example illustrates the point. We would 

think it constitutional for the State to require that in order for there to be informed consent to a 

kidney transplant operation the recipient must be supplied with information about risks to the 

donor as well as risks to himself or herself. A requirement that the physician make available 

information similar to that mandated by the statute here was described in Thornburgh as “an 

outright attempt to wedge the Commonwealth’s message discouraging abortion into the privacy of 
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the informed-consent dialogue between the woman and her physician.” We conclude, however, 

that informed choice need not be defined in such narrow terms that all considerations of the effect 

on the fetus are made irrelevant. * * * This requirement cannot be considered a substantial obstacle 

to obtaining an abortion, and, it follows, there is no undue burden. 

  

* * * The Pennsylvania statute also requires us to reconsider the holding in Akron I that the State 

may not require that a physician, as opposed to a qualified assistant, provide information relevant 

to a woman’s informed consent. Since there is no evidence on this record that requiring a doctor 

to give the information as provided by the statute would amount in practical terms to a substantial 

obstacle to a woman seeking an abortion, we conclude that it is not an undue burden. Our cases 

reflect the fact that the Constitution gives the States broad latitude to decide that particular 

functions may be performed only by licensed professionals, even if an objective assessment might 

suggest that those same tasks could be performed by others. See Williamson v. Lee Optical of 

Okla., Inc., 348 U.S. 483 (1955). Thus, we uphold the provision as a reasonable means to ensure 

that the woman’s consent is informed. 

  

Our analysis of Pennsylvania’s 24–hour waiting period between the provision of the information 

deemed necessary to informed consent and the performance of an abortion under the undue burden 

standard requires us to reconsider the premise behind the decision in Akron I invalidating a parallel 

requirement. In Akron I we said: “Nor are we convinced that the State’s legitimate concern that 

the woman’s decision be informed is reasonably served by requiring a 24–hour delay as a matter 

of course.” 462 U.S., at 450, 103 S.Ct., at 2503. We consider that conclusion to be wrong. The 

idea that important decisions will be more informed and deliberate if they follow some period of 

reflection does not strike us as unreasonable, particularly where the statute directs that important 

information become part of the background of the decision. * * * 

  

Whether the mandatory 24–hour waiting period is nonetheless invalid because in practice it is a 

substantial obstacle to a woman’s choice to terminate her pregnancy is a closer question. The 

findings of fact by the District Court indicate that because of the distances many women must 

travel to reach an abortion provider, the practical effect will often be a delay of much more than a 

day because the waiting period requires that a woman seeking an abortion make at least two visits 

to the doctor. The District Court also found that in many instances this will increase the exposure 

of women seeking abortions to “the harassment and hostility of anti-abortion protestors 

demonstrating outside a clinic.” As a result, the District Court found that for those women who 

have the fewest financial resources, those who must travel long distances, and those who have 

difficulty explaining their whereabouts to husbands, employers, or others, the 24–hour waiting 

period will be “particularly burdensome.” 

  

These findings are troubling in some respects, but they do not demonstrate that the waiting period 

constitutes an undue burden. We do not doubt that, as the District Court held, the waiting period 

has the effect of “increasing the cost and risk of delay of abortions,” but the District Court did not 

conclude that the increased costs and potential delays amount to substantial obstacles. * * * Yet, 

as we have stated, under the undue burden standard a State is permitted to enact persuasive 

measures which favor childbirth over abortion, even if those measures do not further a health 

interest. And while the waiting period does limit a physician’s discretion, that is not, standing 

alone, a reason to invalidate it. In light of the construction given the statute’s definition of medical 
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emergency by the Court of Appeals, and the District Court’s findings, we cannot say that the 

waiting period imposes a real health risk. 

  

We also disagree with the District Court’s conclusion that the “particularly burdensome” effects 

of the waiting period on some women require its invalidation. A particular burden is not of 

necessity a substantial obstacle. Whether a burden falls on a particular group is a distinct inquiry 

from whether it is a substantial obstacle even as to the women in that group. And the District Court 

did not conclude that the waiting period is such an obstacle even for the women who are most 

burdened by it. Hence, on the record before us, and in the context of this facial challenge, we are 

not convinced that the 24–hour waiting period constitutes an undue burden. * * * 

 

C 

 

Section 3209 of Pennsylvania’s abortion law provides, except in cases of medical emergency, that 

no physician shall perform an abortion on a married woman without receiving a signed statement 

from the woman that she has notified her spouse that she is about to undergo an abortion. The 

woman has the option of providing an alternative signed statement certifying that her husband is 

not the man who impregnated her; that her husband could not be located; that the pregnancy is the 

result of spousal sexual assault which she has reported; or that the woman believes that notifying 

her husband will cause him or someone else to inflict bodily injury upon her. A physician who 

performs an abortion on a married woman without receiving the appropriate signed statement will 

have his or her license revoked, and is liable to the husband for damages. 

  

The District Court heard the testimony of numerous expert witnesses, and made detailed findings 

of fact regarding the effect of this statute. These included: 

 

“273. The vast majority of women consult their husbands prior to deciding to terminate their 

pregnancy.... 

“279. The ‘bodily injury’ exception could not be invoked by a married woman whose husband, 

if notified, would, in her reasonable belief, threaten to (a) publicize her intent to have an abortion 

to family, friends or acquaintances; (b) retaliate against her in future child custody or divorce 

proceedings; (c) inflict psychological intimidation or emotional harm upon her, her children or 

other persons; (d) inflict bodily harm on other persons such as children, family members or other 

loved ones; or (e) use his control over finances to deprive of necessary monies for herself or her 

children.... 

“281. Studies reveal that family violence occurs in two million families in the United States. 

This figure, however, is a conservative one that substantially understates (because battering is 

usually not reported until it reaches life-threatening proportions) the actual number of families 

affected by domestic violence. In fact, researchers estimate that one of every two women will be 

battered at some time in their life.... 

“282. A wife may not elect to notify her husband of her intention to have an abortion for a variety 

of reasons, including the husband’s illness, concern about her own health, the imminent failure 

of the marriage, or the husband’s absolute opposition to the abortion.... 

“283. The required filing of the spousal consent form would require plaintiff-clinics to change 

their counseling procedures and force women to reveal their most intimate decision-making on 

pain of criminal sanctions. The confidentiality of these revelations could not be guaranteed, since 
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the woman’s records are not immune from subpoena.... 

“284. Women of all class levels, educational backgrounds, and racial, ethnic and religious groups 

are battered.... 

“285. Wife-battering or abuse can take on many physical and psychological forms. The nature 

and scope of the battering can cover a broad range of actions and be gruesome and torturous.... 

“286. Married women, victims of battering, have been killed in Pennsylvania and throughout the 

United States.... 

“287. Battering can often involve a substantial amount of sexual abuse, including marital rape 

and sexual mutilation.... 

“288. In a domestic abuse situation, it is common for the battering husband to also abuse the 

children in an attempt to coerce the wife.... 

“289. Mere notification of pregnancy is frequently a flashpoint for battering and violence within 

the family. The number of battering incidents is high during the pregnancy and often the worst 

abuse can be associated with pregnancy.... The battering husband may deny parentage and use 

the pregnancy as an excuse for abuse.... 

“290. Secrecy typically shrouds abusive families. Family members are instructed not to tell 

anyone, especially police or doctors, about the abuse and violence. Battering husbands often 

threaten their wives or her children with further abuse if she tells an outsider of the violence and 

tells her that nobody will believe her. A battered woman, therefore, is highly unlikely to disclose 

the violence against her for fear of retaliation by the abuser.... 

“291. Even when confronted directly by medical personnel or other helping professionals, 

battered women often will not admit to the battering because they have not admitted to 

themselves that they are battered.... 

“294. A woman in a shelter or a safe house unknown to her husband is not ‘reasonably likely’ 

to have bodily harm inflicted upon her by her batterer, however her attempt to notify her husband 

pursuant to section 3209 could accidentally disclose her whereabouts to her husband. Her fear 

of future ramifications would be realistic under the circumstances. 

“295. Marital rape is rarely discussed with others or reported to law enforcement authorities, and 

of those reported only few are prosecuted.... 

“296. It is common for battered women to have sexual intercourse with their husbands to avoid 

being battered. While this type of coercive sexual activity would be spousal sexual assault as 

defined by the Act, many women may not consider it to be so and others would fear disbelief.... 

“297. The marital rape exception to section 3209 cannot be claimed by women who are victims 

of coercive sexual behavior other than penetration. The 90–day reporting requirement of the 

spousal sexual assault statute, 18 Pa.Con.Stat.Ann. § 3218(c), further narrows the class of 

sexually abused wives who can claim the exception, since many of these women may be 

psychologically unable to discuss or report the rape for several years after the incident.... 

“298. Because of the nature of the battering relationship, battered women are unlikely to avail 

themselves of the exceptions to section 3209 of the Act, regardless of whether the section applies 

to them.”  

  

These findings are supported by studies of domestic violence. * * * 

  

The limited research that has been conducted with respect to notifying one’s husband about an 

abortion, although involving samples too small to be representative, also supports the District 

Court’s findings of fact. The vast majority of women notify their male partners of their decision to 
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obtain an abortion. In many cases in which married women do not notify their husbands, the 

pregnancy is the result of an extramarital affair. Where the husband is the father, the primary reason 

women do not notify their husbands is that the husband and wife are experiencing marital 

difficulties, often accompanied by incidents of violence. . . . 

  

This information and the District Court’s findings reinforce what common sense would suggest. 

In well-functioning marriages, spouses discuss important intimate decisions such as whether to 

bear a child. But there are millions of women in this country who are the victims of regular physical 

and psychological abuse at the hands of their husbands. Should these women become pregnant, 

they may have very good reasons for not wishing to inform their husbands of their decision to 

obtain an abortion. * * * 

  

The spousal notification requirement is thus likely to prevent a significant number of women from 

obtaining an abortion. It does not merely make abortions a little more difficult or expensive to 

obtain; for many women, it will impose a substantial obstacle. We must not blind ourselves to the 

fact that the significant number of women who fear for their safety and the safety of their children 

are likely to be deterred from procuring an abortion as surely as if the Commonwealth had 

outlawed abortion in all cases. 

  

Respondents attempt to avoid the conclusion that § 3209 is invalid by pointing out that it imposes 

almost no burden at all for the vast majority of women seeking abortions. They begin by noting 

that only about 20 percent of the women who obtain abortions are married. They then note that of 

these women about 95 percent notify their husbands of their own volition. Thus, respondents argue, 

the effects of § 3209 are felt by only one percent of the women who obtain abortions. Respondents 

argue that since some of these women will be able to notify their husbands without adverse 

consequences or will qualify for one of the exceptions, the statute affects fewer than one percent 

of women seeking abortions. For this reason, it is asserted, the statute cannot be invalid on its face.   

  

* * * The unfortunate yet persisting conditions we document above will mean that in a large 

fraction of the cases in which § 3209 is relevant, it will operate as a substantial obstacle to a 

woman’s choice to undergo an abortion. It is an undue burden, and therefore invalid. 

  

This conclusion is in no way inconsistent with our decisions upholding parental notification or 

consent requirements. . . . Those enactments, and our judgment that they are constitutional, are 

based on the quite reasonable assumption that minors will benefit from consultation with their 

parents and that children will often not realize that their parents have their best interests at heart. 

We cannot adopt a parallel assumption about adult women. 

  

* * * In keeping with our rejection of the common-law understanding of a woman’s role within 

the family, the Court held in Danforth that the Constitution does not permit a State to require a 

married woman to obtain her husband’s consent before undergoing an abortion. 428 U.S., at 69. 

The principles that guided the Court in Danforth should be our guides today. For the great many 

women who are victims of abuse inflicted by their husbands, or whose children are the victims of 

such abuse, a spousal notice requirement enables the husband to wield an effective veto over his 

wife’s decision. Whether the prospect of notification itself deters such women from seeking 

abortions, or whether the husband, through physical force or psychological pressure or economic 
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coercion, prevents his wife from obtaining an abortion until it is too late, the notice requirement 

will often be tantamount to the veto found unconstitutional in Danforth. The women most affected 

by this law—those who most reasonably fear the consequences of notifying their husbands that 

they are pregnant—are in the gravest danger. 

  

The husband’s interest in the life of the child his wife is carrying does not permit the State to 

empower him with this troubling degree of authority over his wife. The contrary view leads to 

consequences reminiscent of the common law. A husband has no enforceable right to require a 

wife to advise him before she exercises her personal choices. * * * A State may not give to a man 

the kind of dominion over his wife that parents exercise over their children. 

  

Section 3209 embodies a view of marriage consonant with the common-law status of married 

women but repugnant to our present understanding of marriage and of the nature of the rights 

secured by the Constitution. Women do not lose their constitutionally protected liberty when they 

marry. The Constitution protects all individuals, male or female, married or unmarried, from the 

abuse of governmental power, even where that power is employed for the supposed benefit of a 

member of the individual’s family. These considerations confirm our conclusion that § 3209 is 

invalid. 

 

D 

 

We next consider the parental consent provision. * * *  

  

We have been over most of this ground before. Our cases establish, and we reaffirm today, that a 

State may require a minor seeking an abortion to obtain the consent of a parent or guardian, 

provided that there is an adequate judicial bypass procedure. * * * 

 

*  *  *  

 

VI 

 

Our Constitution is a covenant running from the first generation of Americans to us and then to 

future generations. It is a coherent succession. Each generation must learn anew that the 

Constitution’s written terms embody ideas and aspirations that must survive more ages than one. 

We accept our responsibility not to retreat from interpreting the full meaning of the covenant in 

light of all of our precedents. We invoke it once again to define the freedom guaranteed by the 

Constitution’s own promise, the promise of liberty. * * * 

 

It is so ordered. 

Justice STEVENS, concurring in part and dissenting in part. 

 

* * * The Court is unquestionably correct in concluding that the doctrine of stare decisis has 

controlling significance in a case of this kind, notwithstanding an individual Justice’s concerns 

about the merits. The central holding of Roe v. Wade, 410 U.S. 113 (1973), has been a “part of our 

law” for almost two decades. It was a natural sequel to the protection of individual liberty 

established in Griswold v. Connecticut, 381 U.S. 479 (1965). . . . The societal costs of overruling 
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Roe at this late date would be enormous. Roe is an integral part of a correct understanding of both 

the concept of liberty and the basic equality of men and women. 

  

* * * My disagreement with the joint opinion begins with its understanding of the trimester 

framework established in Roe. Contrary to the suggestion of the joint opinion, it is not a 

“contradiction” to recognize that the State may have a legitimate interest in potential human life 

and, at the same time, to conclude that that interest does not justify the regulation of abortion before 

viability (although other interests, such as maternal health, may). The fact that the State’s interest 

is legitimate does not tell us when, if ever, that interest outweighs the pregnant woman’s interest 

in personal liberty. It is appropriate, therefore, to consider more carefully the nature of the interests 

at stake. 

  

* * * Weighing the State’s interest in potential life and the woman’s liberty interest, I agree with 

the joint opinion that the State may “‘“expres[s] a preference for normal childbirth,”’” that the 

State may take steps to ensure that a woman’s choice “is thoughtful and informed,” and that “States 

are free to enact laws to provide a reasonable framework for a woman to make a decision that has 

such profound and lasting meaning.” Serious questions arise, however, when a State attempts to 

“persuade the woman to choose childbirth over abortion.” Decisional autonomy must limit the 

State’s power to inject into a woman’s most personal deliberations its own views of what is best. 

The State may promote its preferences by funding childbirth, by creating and maintaining 

alternatives to abortion, and by espousing the virtues of family; but it must respect the individual’s 

freedom to make such judgments. 

  

* * * Under these principles, Pa.Cons.Stat. §§ 3205(a)(2)(i)–(iii) (1990) of the Pennsylvania statute 

are unconstitutional. Those sections require a physician or counselor to provide the woman with a 

range of materials clearly designed to persuade her to choose not to undergo the abortion. While 

the Commonwealth is free, pursuant to § 3208 of the Pennsylvania law, to produce and disseminate 

such material, the Commonwealth may not inject such information into the woman’s deliberations 

just as she is weighing such an important choice. 

  

Under this same analysis, §§ 3205(a)(1)(i) and (iii) of the Pennsylvania statute are constitutional. 

Those sections, which require the physician to inform a woman of the nature and risks of the 

abortion procedure and the medical risks of carrying to term, are neutral requirements comparable 

to those imposed in other medical procedures. Those sections indicate no effort by the 

Commonwealth to influence the woman’s choice in any way. If anything, such requirements 

enhance, rather than skew, the woman’s decisionmaking. 

 

* * * The 24–hour waiting period required by §§ 3205(a)(1)–(2) of the Pennsylvania statute raises 

even more serious concerns. * * * 

  

* * * [T]here is no evidence that the mandated delay benefits women or that it is necessary to 

enable the physician to convey any relevant information to the patient. The mandatory delay thus 

appears to rest on outmoded and unacceptable assumptions about the decisionmaking capacity of 

women. While there are well-established and consistently maintained reasons for the 

Commonwealth to view with skepticism the ability of minors to make decisions . . . , none of those 

reasons applies to an adult woman’s decisionmaking ability. * * * 



  

In the alternative, the delay requirement may be premised on the belief that the decision to 

terminate a pregnancy is presumptively wrong. This premise is illegitimate. Those who disagree 

vehemently about the legality and morality of abortion agree about one thing: The decision to 

terminate a pregnancy is profound and difficult. No person undertakes such a decision lightly—

and States may not presume that a woman has failed to reflect adequately merely because her 

conclusion differs from the State’s preference. A woman who has, in the privacy of her thoughts 

and conscience, weighed the options and made her decision cannot be forced to reconsider all, 

simply because the State believes she has come to the wrong conclusion.5 

  

Part of the constitutional liberty to choose is the equal dignity to which each of us is entitled. A 

woman who decides to terminate her pregnancy is entitled to the same respect as a woman who 

decides to carry the fetus to term. The mandatory waiting period denies women that equal respect. 

* * * 

 

Justice BLACKMUN, concurring in part, concurring in the judgment in part, and dissenting in 

part. 

 

I join Parts I, II, III, V–A, V–C, and VI of the joint opinion of Justices O’CONNOR, KENNEDY, 

and SOUTER, ante. 

  

Three years ago, in Webster v. Reproductive Health Services, 492 U.S. 490 (1989), four Members 

of this Court appeared poised to “cas[t] into darkness the hopes and visions of every woman in this 

country” who had come to believe that the Constitution guaranteed her the right to reproductive 

choice. * * * But now, just when so many expected the darkness to fall, the flame has grown bright. 

  

I do not underestimate the significance of today’s joint opinion. Yet I remain steadfast in my belief 

that the right to reproductive choice is entitled to the full protection afforded by this Court before 

Webster. And I fear for the darkness as four Justices anxiously await the single vote necessary to 

extinguish the light. 

 

I 

 

Make no mistake, the joint opinion of Justices O’CONNOR, KENNEDY, and SOUTER is an act 

of personal courage and constitutional principle. In contrast to previous decisions in which Justices 

O’CONNOR and KENNEDY postponed reconsideration of Roe v. Wade, 410 U.S. 113 (1973), 

the authors of the joint opinion today join Justice STEVENS and me in concluding that “the 

essential holding of Roe v. Wade should be retained and once again reaffirmed.” * * * 

  

* * * What has happened today should serve as a model for future Justices and a warning to all 

who have tried to turn this Court into yet another political branch. 

  

* * * I am pleased that the joint opinion has not ruled out the possibility that [those] regulations 

[that it upholds] may be shown to impose an unconstitutional burden. The joint opinion makes 

clear that its specific holdings are based on the insufficiency of the record before it. I am confident 

that in the future evidence will be produced to show that “in a large fraction of the cases in which 
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[these regulations are] relevant, [they] will operate as a substantial obstacle to a woman’s choice 

to undergo an abortion.” 

 

II 

 

Today, no less than yesterday, the Constitution and decisions of this Court require that a State’s 

abortion restrictions be subjected to the strictest of judicial scrutiny. * * * 

 

A 

 

The Court today reaffirms the long recognized rights of privacy and bodily integrity. * * * 

  

State restrictions on abortion violate a woman’s right of privacy in two ways. First, compelled 

continuation of a pregnancy infringes upon a woman’s right to bodily integrity by imposing 

substantial physical intrusions and significant risks of physical harm. * * * 

  

Further, when the State restricts a woman’s right to terminate her pregnancy, it deprives a woman 

of the right to make her own decision about reproduction and family planning—critical life choices 

that this Court long has deemed central to the right to privacy. * * * 

  

A State’s restrictions on a woman’s right to terminate her pregnancy also implicate constitutional 

guarantees of gender equality. State restrictions on abortion compel women to continue 

pregnancies they otherwise might terminate. By restricting the right to terminate pregnancies, the 

State conscripts women’s bodies into its service, forcing women to continue their pregnancies, 

suffer the pains of childbirth, and in most instances, provide years of maternal care. * * * 

 

B 

 

[Here, Justice Blackmun defended the trimester framework and argued for its continued 

application.]  

 

[One] criticism of the trimester framework is that it fails to find the State’s interest in potential 

human life compelling throughout pregnancy. No Member of this Court—nor for that matter, the 

Solicitor General—has ever questioned our holding in Roe that an abortion is not “the termination 

of life entitled to Fourteenth Amendment protection.” 410 U.S., at 159. Accordingly, a State’s 

interest in protecting fetal life is not grounded in the Constitution. Nor, consistent with our 

Establishment Clause, can it be a theological or sectarian interest. It is, instead, a legitimate interest 

grounded in humanitarian or pragmatic concerns.  

  

But * * * legitimate interests are not enough. To overcome the burden of strict scrutiny, the 

interests must be compelling. The question then is how best to accommodate the State’s interest 

in potential human life with the constitutional liberties of pregnant women. * * * 

  

Roe’s trimester framework does not ignore the State’s interest in prenatal life. * * * 

  

* * * 
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III 

At long last, THE CHIEF JUSTICE and those who have joined him admit it. Gone are the 

contentions that the issue need not be (or has not been) considered. There, on the first page, for all 

to see, is what was expected: “We believe that Roe was wrongly decided, and that it can and should 

be overruled consistently with our traditional approach to stare decisis in constitutional cases.” If 

there is much reason to applaud the advances made by the joint opinion today, there is far more to 

fear from THE CHIEF JUSTICE’s opinion. 

  

THE CHIEF JUSTICE’s criticism of Roe follows from his stunted conception of individual liberty. 

While recognizing that the Due Process Clause protects more than simple physical liberty, he then 

goes on to construe this Court’s personal-liberty cases as establishing only a laundry list of 

particular rights, rather than a principled account of how these particular rights are grounded in a 

more general right of privacy. This constricted view is reinforced by THE CHIEF JUSTICE’s 

exclusive reliance on tradition as a source of fundamental rights. He argues that the record in favor 

of a right to abortion is no stronger than the record in Michael H. v. Gerald D., 491 U.S. 110 

(1989), where the plurality found no fundamental right to visitation privileges by an adulterous 

father, or in Bowers v. Hardwick, 478 U.S. 186 (1986), where the Court found no fundamental 

right to engage in homosexual sodomy, or in a case involving the “‘firing [of] a gun ... into another 

person’s body.’” In THE CHIEF JUSTICE’s world, a woman considering whether to terminate a 

pregnancy is entitled to no more protection than adulterers, murderers, and so-called “sexual 

deviates.” Given THE CHIEF JUSTICE’s exclusive reliance on tradition, people using 

contraceptives seem the next likely candidate for his list of outcasts. 

  

Even more shocking than THE CHIEF JUSTICE’s cramped notion of individual liberty is his 

complete omission of any discussion of the effects that compelled childbirth and motherhood have 

on women’s lives. * * * In short, THE CHIEF JUSTICE’s view of the State’s compelling interest 

in maternal health has less to do with health than it does with compelling women to be maternal. 

  

Nor does THE CHIEF JUSTICE give any serious consideration to the doctrine of stare decisis. * 

* * 

  

THE CHIEF JUSTICE’s narrow conception of individual liberty and stare decisis leads him to 

propose the same standard of review proposed by the plurality in Webster. * * * Under his standard, 

States can ban abortion if that ban is rationally related to a legitimate state interest—a standard 

which the United States calls “deferential, but not toothless.” Yet when pressed at oral argument 

to describe the teeth, the best protection that the Solicitor General could offer to women was that 

a prohibition, enforced by criminal penalties, with no exception for the life of the mother, “could 

raise very serious questions.” Tr. of Oral Arg. 48. * * *  

  

* * * But, we are reassured, there is always the protection of the democratic process. While there 

is much to be praised about our democracy, our country since its founding has recognized that 

there are certain fundamental liberties that are not to be left to the whims of an election. A woman’s 

right to reproductive choice is one of those fundamental liberties. Accordingly, that liberty need 

not seek refuge at the ballot box. 
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IV 

 

In one sense, the Court’s approach is worlds apart from that of THE CHIEF JUSTICE and Justice 

SCALIA. And yet, in another sense, the distance between the two approaches is short—the 

distance is but a single vote. 

  

I am 83 years old. I cannot remain on this Court forever, and when I do step down, the confirmation 

process for my successor well may focus on the issue before us today. That, I regret, may be exactly 

where the choice between the two worlds will be made. 

  

Chief Justice REHNQUIST, with whom Justice WHITE, Justice SCALIA, and Justice THOMAS 

join, concurring in the judgment in part and dissenting in part. 

 

The joint opinion, following its newly minted variation on stare decisis, retains the outer shell of 

Roe, but beats a wholesale retreat from the substance of that case. We believe that Roe was wrongly 

decided, and that it can and should be overruled consistently with our traditional approach to stare 

decisis in constitutional cases. We would adopt the approach of the plurality in Webster v. 

Reproductive Health Services, 492 U.S. 490 (1989), and uphold the challenged provisions of the 

Pennsylvania statute in their entirety. 

 

I 

 

* * * In arguing that this Court should invalidate each of the provisions at issue, petitioners insist 

that we reaffirm our decision in Roe v. Wade, supra, in which we held unconstitutional a Texas 

statute making it a crime to procure an abortion except to save the life of the mother. We agree 

with the Court of Appeals that our decision in Roe is not directly implicated by the Pennsylvania 

statute, which does not prohibit, but simply regulates, abortion. But, as the Court of Appeals found, 

the state of our post-Roe decisional law dealing with the regulation of abortion is confusing and 

uncertain, indicating that a reexamination of that line of cases is in order. Unfortunately for those 

who must apply this Court’s decisions, the reexamination undertaken today leaves the Court no 

less divided than beforehand. * * *  

  

* * * In Roe v. Wade, the Court recognized a “guarantee of personal privacy” which “is broad 

enough to encompass a woman’s decision whether or not to terminate her pregnancy.” We are now 

of the view that, in terming this right fundamental, the Court in Roe read the earlier *952 opinions 

upon which it based its decision much too broadly. Unlike marriage, procreation, and 

contraception, abortion “involves the purposeful termination of a potential life.” Harris v. McRae, 

448 U.S. 297, 325 (1980). The abortion decision must therefore “be recognized as sui generis, 

different in kind from the others that the Court has protected under the rubric of personal or family 

privacy and autonomy.” Thornburgh v. American College of Obstetricians and Gynecologists, 

supra, 476 U.S., at 792 (WHITE, J., dissenting). One cannot ignore the fact that a woman is not 

isolated in her pregnancy, and that the decision to abort necessarily involves the destruction of a 

fetus. * * * 

  

Nor do the historical traditions of the American people support the view that the right to terminate 

one’s pregnancy is “fundamental.” The common law which we inherited from England made 
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abortion after “quickening” an offense. At the time of the adoption of the Fourteenth Amendment, 

statutory prohibitions or restrictions on abortion were commonplace; in 1868, at least 28 of the 

then–37 States and 8 Territories had statutes banning or limiting abortion. By the turn of the 

century virtually every State had a law prohibiting or restricting abortion on its books. By the 

middle of the present century, a liberalization trend had set in. But 21 of the restrictive abortion 

laws in effect in 1868 were still in effect in 1973 when Roe was decided, and an overwhelming 

majority of the States prohibited abortion unless necessary to preserve the life or health of the 

mother. On this record, it can scarcely be said that any deeply rooted tradition of relatively 

unrestricted abortion in our history supported the classification of the right to abortion as 

“fundamental” under the Due Process Clause of the Fourteenth Amendment. 

  

We think, therefore, both in view of this history and of our decided cases dealing with substantive 

liberty under the Due Process Clause, that the Court was mistaken in Roe when it classified a 

woman’s decision to terminate her pregnancy as a “fundamental right” that could be abridged only 

in a manner which withstood “strict scrutiny.” In so concluding, we repeat the observation made 

in Bowers v. Hardwick, 478 U.S. 186 (1986): 

“Nor are we inclined to take a more expansive view of our authority to discover new fundamental 

rights imbedded in the Due Process Clause. The Court is most vulnerable and comes nearest to 

illegitimacy when it deals with judge-made constitutional law having little or no cognizable roots 

in the language or design of the Constitution.” Id., at 194. * * * 

  

II 

 

* * * Th[e] discussion of the principle of stare decisis [in the joint opinion] appears to be almost 

entirely dicta, because the joint opinion does not apply that principle in dealing with Roe. Roe 

decided that a woman had a fundamental right to an abortion. The joint opinion rejects that view. 

Roe decided that abortion regulations were to be subjected to “strict scrutiny” and could be justified 

only in the light of “compelling state interests.” The joint opinion rejects that view. Roe analyzed 

abortion regulation under a rigid trimester framework, a framework which has guided this Court’s 

decisionmaking for 19 years. The joint opinion rejects that framework.  

  

Stare decisis is defined in Black’s Law Dictionary as meaning “to abide by, or adhere to, decided 

cases.” Black’s Law Dictionary 1406 (6th ed. 1990). Whatever the “central holding” of Roe that 

is left after the joint opinion finishes dissecting it is surely not the result of that principle. While 

purporting to adhere to precedent, the joint opinion instead revises it. * * * 

  

In our view, authentic principles of stare decisis do not require that any portion of the reasoning 

in Roe be kept intact. “Stare decisis is not ... a universal, inexorable command,” especially in cases 

involving the interpretation of the Federal Constitution. Burnet v. Coronado Oil & Gas Co., 285 

U.S. 393 (1932) (Brandeis, J., dissenting). Erroneous decisions in such constitutional cases are 

uniquely durable, because correction through legislative action, save for constitutional 

amendment, is impossible. It is therefore our duty to reconsider constitutional interpretations that 

“depar[t] from a proper understanding” of the Constitution. Garcia v. San Antonio Metropolitan 

Transit Authority, 469 U.S., at 557; see United States v. Scott, 437 U.S. 82, 101 (1978) (“‘[I]n 

cases involving the Federal Constitution, ... [t]he Court bows to the lessons of experience and the 

force of better reasoning, recognizing that the process of trial and error, so fruitful in the physical 
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sciences, is appropriate also in the judicial function’”). . . . Our constitutional watch does not cease 

merely because we have spoken before on an issue; when it becomes clear that a prior 

constitutional interpretation is unsound we are obliged to reexamine the question. See, e.g., West 

Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 642 (1943); Erie R. Co. v. Tompkins, 304 U.S. 64, 

74–78 (1938). 

  

The joint opinion discusses several stare decisis factors which, it asserts, point toward retaining a 

portion of Roe. Two of these factors are that the main “factual underpinning” of Roe has remained 

the same, and that its doctrinal foundation is no weaker now than it was in 1973. Of course, what 

might be called the basic facts which gave rise to Roe have remained the same—women become 

pregnant, there is a point somewhere, depending on medical technology, where a fetus becomes 

viable, and women give birth to children. But this is only to say that the same facts which gave 

rise to Roe will continue to give rise to similar cases. It is not a reason, in and of itself, why those 

cases must be decided in the same incorrect manner as was the first case to deal with the question. 

And surely there is no requirement, in considering whether to depart from stare decisis in a 

constitutional case, that a decision be more wrong now than it was at the time it was rendered. If 

that were true, the most outlandish constitutional decision could survive forever, based simply on 

the fact that it was no more outlandish later than it was when originally rendered. 

  

Nor does the joint opinion faithfully follow this alleged requirement. The opinion frankly 

concludes that Roe and its progeny were wrong in failing to recognize that the State’s interests in 

maternal health and in the protection of unborn human life exist throughout pregnancy. * * *  

  

[Further], as the joint opinion apparently agrees, any traditional notion of reliance is not applicable 

here. *  * *  

  

The joint opinion thus turns to what can only be described as an unconventional—and 

unconvincing—notion of reliance, a view based on the surmise that the availability of abortion 

since Roe has led to “two decades of economic and social developments” that would be undercut 

if the error of Roe were recognized. * * * Surely it is dubious to suggest that women have reached 

their “places in society” in reliance upon Roe, rather than as a result of their determination to obtain 

higher education and compete with men in the job market, and of society’s increasing recognition 

of their ability to fill positions that were previously thought to be reserved only for men. 

  

In the end, having failed to put forth any evidence to prove any true reliance, the joint opinion’s 

argument is based solely on generalized assertions about the national psyche, on a belief that the 

people of this country have grown accustomed to the Roe decision over the last 19 years and have 

“ordered their thinking and living around” it. Ante, at 2809. As an initial matter, one might inquire 

how the joint opinion can view the “central holding” of Roe as so deeply rooted in our 

constitutional culture, when it so casually uproots and disposes of that same decision’s trimester 

framework. Furthermore, at various points in the past, the same could have been said about this 

Court’s erroneous decisions that the Constitution allowed “separate but equal” treatment of 

minorities, see Plessy v. Ferguson, 163 U.S. 537 (1896), or that “liberty” under the Due Process 

Clause protected “freedom of contract,” see Adkins v. Children’s Hospital of District of Columbia, 

261 U.S. 525 (1923); Lochner v. New York, 198 U.S. 45 (1905). * * * 
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Apparently realizing that conventional stare decisis principles do not support its position, the joint 

opinion advances a belief that retaining a portion of Roe is necessary to protect the “legitimacy” 

of this Court. Because the Court must take care to render decisions “grounded truly in principle,” 

and not simply as political and social compromises, the joint opinion properly declares it to be this 

Court’s duty to ignore the public criticism and protest that may arise as a result of a decision. Few 

would quarrel with this statement, although it may be doubted that Members of this Court, holding 

their tenure as they do during constitutional “good behavior,” are at all likely to be intimidated by 

such public protests. 

  

But the joint opinion goes on to state that when the Court “resolve[s] the sort of intensely divisive 

controversy reflected in Roe and those rare, comparable cases,” its decision is exempt from 

reconsideration under established principles of stare decisis in constitutional cases. This is so, the 

joint opinion contends, because in those “intensely divisive” cases the Court has “call[ed] the 

contending sides of a national controversy to end their national division by accepting a common 

mandate rooted in the Constitution,” and must therefore take special care not to be perceived as 

“surrender[ing] to political pressure” and continued opposition. This is a truly novel principle, one 

which is contrary to both the Court’s historical practice and to the Court’s traditional willingness 

to tolerate criticism of its opinions. Under this principle, when the Court has ruled on a divisive 

issue, it is apparently prevented from overruling that decision for the sole reason that it was 

incorrect, unless opposition to the original decision has died away. 

  

The first difficulty with this principle lies in its assumption that cases that are “intensely divisive” 

can be readily distinguished from those that are not. The question of whether a particular issue is 

“intensely divisive” enough to qualify for special protection is entirely subjective and dependent 

on the individual assumptions of the Members of this Court. In addition, because the Court’s duty 

is to ignore public opinion and criticism on issues that come before it, its Members are in perhaps 

the worst position to judge whether a decision divides the Nation deeply enough to justify such 

uncommon protection. Although many of the Court’s decisions divide the populace to a large 

degree, we have not previously on that account shied away from applying normal rules of stare 

decisis when urged to reconsider earlier decisions. Over the past 21 years, for example, the Court 

has overruled in whole or in part 34 of its previous constitutional decisions. See Payne v. 

Tennessee, supra, at 828–830, and n. 1 (listing cases). 

  

* * * It appears to us very odd indeed that the joint opinion chooses as benchmarks two cases in 

which the Court chose not to adhere to erroneous constitutional precedent, but instead enhanced 

its stature by acknowledging and correcting its error, apparently in violation of the joint opinion’s 

“legitimacy” principle. See West Coast Hotel Co. v. Parrish, supra; Brown v. Board of Education, 

supra. One might also wonder how it is that the joint opinion puts these, and not others, in the 

“intensely divisive” category, and how it assumes that these are the only two lines of cases of 

comparable dimension to Roe. There is no reason to think that either Plessy or Lochner produced 

the sort of public protest when they were decided that Roe did. * * *  

  

Taking the joint opinion on its own terms, we doubt that its distinction between Roe, on the one 

hand, and Plessy and Lochner, on the other, withstands analysis. The joint opinion acknowledges 

that the Court improved its stature by overruling Plessy in Brown on a deeply divisive issue. And 

our decision in West Coast Hotel, which overruled Adkins v. Children’s Hospital, supra, and 
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Lochner, was rendered at a time when Congress was considering President Franklin Roosevelt’s 

proposal to “reorganize” this Court and enable him to name six additional Justices in the event that 

any Member of the Court over the age of 70 did not elect to retire. It is difficult to imagine a 

situation in which the Court would face more intense opposition to a prior ruling than it did at that 

time, and, under the general principle proclaimed in the joint opinion, the Court seemingly should 

have responded to this opposition by stubbornly refusing to reexamine the Lochner rationale, lest 

it lose legitimacy by appearing to “overrule under fire.”  

  

* * * There is also a suggestion in the joint opinion that the propriety of overruling a “divisive” 

decision depends in part on whether “most people” would now agree that it should be overruled. 

Either the demise of opposition or its progression to substantial popular agreement apparently is 

required to allow the Court to reconsider a divisive decision. How such agreement would be 

ascertained, short of a public opinion poll, the joint opinion does not say. But surely even the 

suggestion is totally at war with the idea of “legitimacy” in whose name it is invoked. The Judicial 

Branch derives its legitimacy, not from following public opinion, but from deciding by its best 

lights whether legislative enactments of the popular branches of Government comport with the 

Constitution. The doctrine of stare decisis is an adjunct of this duty, and should be no more subject 

to the vagaries of public opinion than is the basic judicial task. 

  

* * * The decision in Roe has engendered large demonstrations, including repeated marches on 

this Court and on Congress, both in opposition to and in support of that opinion. A decision either 

way on Roe can therefore be perceived as favoring one group or the other. But this perceived 

dilemma arises only if one assumes, as the joint opinion does, that the Court should make its 

decisions with a view toward speculative public perceptions. If one assumes instead, as the Court 

surely did in both Brown and West Coast Hotel, that the Court’s legitimacy is enhanced by faithful 

interpretation of the Constitution irrespective of public opposition, such self-engendered 

difficulties may be put to one side. 

  

* * * The end result of the joint opinion’s paeans of praise for legitimacy is the enunciation of a 

brand new standard for evaluating state regulation of a woman’s right to abortion—the “undue 

burden” standard. As indicated above, Roe v. Wade adopted a “fundamental right” standard under 

which state regulations could survive only if they met the requirement of “strict scrutiny.” While 

we disagree with that standard, it at least had a recognized basis in constitutional law at the time 

Roe was decided. The same cannot be said for the “undue burden” standard, which is created 

largely out of whole cloth by the authors of the joint opinion. It is a standard which even today 

does not command the support of a majority of this Court. And it will not, we believe, result in the 

sort of “simple limitation,” easily applied, which the joint opinion anticipates. In sum, it is a 

standard which is not built to last. 

  

* * * Because the undue burden standard is plucked from nowhere, the question of what is a 

“substantial obstacle” to abortion will undoubtedly engender a variety of conflicting views. * * *  

  

* * * The sum of the joint opinion’s labors in the name of stare decisis and “legitimacy” is this: 

Roe v. Wade stands as a sort of judicial Potemkin Village, which may be pointed out to passers-by 

as a monument to the importance of adhering to precedent. But behind the facade, an entirely new 

method of analysis, without any roots in constitutional law, is imported to decide the 



constitutionality of state laws regulating abortion. Neither stare decisis nor “legitimacy” are truly 

served by such an effort. 

  

We have stated above our belief that the Constitution does not subject state abortion regulations to 

heightened scrutiny. Accordingly, we think that the correct analysis is that set forth by the plurality 

opinion in Webster. A woman’s interest in having an abortion is a form of liberty protected by the 

Due Process Clause, but States may regulate abortion procedures in ways rationally related to a 

legitimate state interest. * * *  

 

III 

 

* * * 

 

C 

[After discussing various sections of the legislation, the Chief Justice turned to the spousal 

notification provisions.]   

  

* * * Such a law requiring only notice to the husband “does not give any third party the legal right 

to make the [woman’s] decision for her, or to prevent her from obtaining an abortion should she 

choose to have one performed.” Hodgson v. Minnesota, supra, 497 U.S., at 496 (KENNEDY, J., 

concurring in judgment in part and dissenting in part). Danforth thus does not control our analysis. 

* * * Because [petitioners] are making a facial challenge to the provision, they must “show that no 

set of circumstances exists under which the [provision] would be valid.” IbidThis they have failed 

to do.  

  

The question before us is therefore whether the spousal notification requirement rationally furthers 

any legitimate state interests. We conclude that it does. First, a husband’s interests in procreation 

within marriage and in the potential life of his unborn child are certainly substantial ones. See 

Planned Parenthood of Central Mo. v. Danforth, 428 U.S., at 69. The State itself has legitimate 

interests both in protecting these interests of the father and in protecting the potential life of the 

fetus, and the spousal notification requirement is reasonably related to advancing those state 

interests. By providing that a husband will usually know of his spouse’s intent to have an abortion, 

the provision makes it more likely that the husband will participate in deciding the fate of his 

unborn child, a possibility that might otherwise have been denied him. This participation might in 

some cases result in a decision to proceed with the pregnancy. As Judge Alito observed in his 

dissent below, “[t]he Pennsylvania legislature could have rationally believed that some married 

women are initially inclined to obtain an abortion without their husbands’ knowledge because of 

perceived problems—such as economic constraints, future plans, or the husbands’ previously 

expressed opposition—that may be obviated by discussion prior to the abortion.” 947 F.2d, at 726 

(opinion concurring in part and dissenting in part). 

  

The State also has a legitimate interest in promoting “the integrity of the marital relationship.” 

This Court has previously recognized “the importance of the marital relationship in our society.” 

Planned Parenthood of Central Mo. v. Danforth, supra, 428 U.S., at 69. In our view, the spousal 

notice requirement is a rational attempt by the State to improve truthful communication between 

spouses and encourage collaborative decisionmaking, and thereby fosters marital integrity. See 
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Labine v. Vincent, 401 U.S. 532, 538 (1971) (“[T]he power to make rules to establish, protect, and 

strengthen family life” is committed to the state legislatures). * * * [I]n our view, it is unrealistic 

to assume that every husband-wife relationship is either (1) so perfect that this type of truthful and 

important communication will take place as a matter of course, or (2) so imperfect that, upon 

notice, the husband will react selfishly, violently, or contrary to the best interests of his wife. * * 

* 

 

* * * 

  

  

Justice SCALIA, with whom THE CHIEF JUSTICE, Justice WHITE, and Justice THOMAS join, 

concurring in the judgment in part and dissenting in part. 

 

My views on this matter are unchanged * * *. The States may, if they wish, permit abortion on 

demand, but the Constitution does not require them to do so. The permissibility of abortion, and 

the limitations upon it, are to be resolved like most important questions in our democracy: by 

citizens trying to persuade one another and then voting. * * * A State’s choice between two 

positions on which reasonable people can disagree is constitutional even when (as is often the case) 

it intrudes upon a “liberty” in the absolute sense. Laws against bigamy, for example—with which 

entire societies of reasonable people disagree—intrude upon men and women’s liberty to marry 

and live with one another. But bigamy happens not to be a liberty specially “protected” by the 

Constitution. 

  

That is, quite simply, the issue in these cases: not whether the power of a woman to abort her 

unborn child is a “liberty” in the absolute sense; or even whether it is a liberty of great importance 

to many women. Of course it is both. The issue is whether it is a liberty protected by the 

Constitution of the United States. I am sure it is not. I reach that conclusion not because of anything 

so exalted as my views concerning the “concept of existence, of meaning, of the universe, and of 

the mystery of human life.” Rather, I reach it for the same reason I reach the conclusion that bigamy 

is not constitutionally protected—because of two simple facts: (1) the Constitution says absolutely 

nothing about it, and (2) the longstanding traditions of American society have permitted it to be 

legally proscribed.  

  

* * * The Court’s statement that it is “tempting” to acknowledge the authoritativeness of tradition 

in order to “cur[b] the discretion of federal judges,” is of course rhetoric rather than reality; no 

government official is “tempted” to place restraints upon his own freedom of action, which is why 

Lord Acton did not say “Power tends to purify.” The Court’s temptation is in the quite opposite 

and more natural direction—towards systematically eliminating checks upon its own power; and 

it succumbs. 

  

* * * [A]pplying the rational basis test, I would uphold the Pennsylvania statute in its entirety. I 

must, however, respond to a few of the more outrageous arguments in today’s opinion, which it is 

beyond human nature to leave unanswered. I shall discuss each of them under a quotation from 

the Court’s opinion to which they pertain. 

  

“The inescapable fact is that adjudication of substantive due process claims may call upon 
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the Court in interpreting the Constitution to exercise that same capacity which by tradition 

courts always have exercised: reasoned judgment.”   

  

Assuming that the question before us is to be resolved at such a level of philosophical abstraction, 

in such isolation from the traditions of American society, as by simply applying “reasoned 

judgment,” I do not see how that could possibly have produced the answer the Court arrived at in 

Roe. Today’s opinion describes the methodology of Roe, quite accurately, as weighing against the 

woman’s interest the State’s “‘important and legitimate interest in protecting the potentiality of 

human life.’” But “reasoned judgment” does not begin by begging the question, as Roe and 

subsequent cases unquestionably did by assuming that what the State is protecting is the mere 

“potentiality of human life.” The whole argument of abortion opponents is that what the Court 

calls the fetus and what others call the unborn child is a human life. Thus, whatever answer Roe 

came up with after conducting its “balancing” is bound to be wrong, unless it is correct that the 

human fetus is in some critical sense merely potentially human. There is of course no way to 

determine that as a legal matter; it is in fact a value judgment. Some societies have considered 

newborn children not yet human, or the incompetent elderly no longer so. 

  

The authors of the joint opinion, of course, do not squarely contend that Roe v. Wade was a correct 

application of “reasoned judgment”; merely that it must be followed, because of stare decisis. But 

in their exhaustive discussion of all the factors that go into the determination of when stare decisis 

should be observed and when disregarded, they never mention “how wrong was the decision on 

its face?” Surely, if “[t]he Court’s power lies ... in its legitimacy, a product of substance and 

perception,” the “substance” part of the equation demands that plain error be acknowledged and 

eliminated. Roe was plainly wrong—even on the Court’s methodology of “reasoned judgment,” 

and even more so (of course) if the proper criteria of text and tradition are applied. 

  

The emptiness of the “reasoned judgment” that produced Roe is displayed in plain view by the fact 

that, after more than 19 years of effort by some of the brightest (and most determined) legal minds 

in the country, after more than 10 cases upholding abortion rights in this Court, and after dozens 

upon dozens of amicus briefs submitted in these and other cases, the best the Court can do to 

explain how it is that the word “liberty” must be thought to include the right to destroy human 

fetuses is to rattle off a collection of adjectives that simply decorate a value judgment and conceal 

a political choice. * * * Those adjectives might be applied, for example, to homosexual sodomy, 

polygamy, adult incest, and suicide, all of which are equally “intimate” and “deep[ly] personal” 

decisions involving “personal autonomy and bodily integrity,” and all of which can 

constitutionally be proscribed because it is our unquestionable constitutional tradition that they are 

proscribable. It is not reasoned judgment that supports the Court’s decision; only personal 

predilection. * * * 

  

“Liberty finds no refuge in a jurisprudence of doubt.” 

 

One might have feared to encounter this august and sonorous phrase in an opinion defending the 

real Roe v. Wade, rather than the revised version fabricated today by the authors of the joint 

opinion. The shortcomings of Roe did not include lack of clarity: Virtually all regulation of 

abortion before the third trimester was invalid. But to come across this phrase in the joint opinion—

which calls upon federal district judges to apply an “undue burden” standard as doubtful in 
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application as it is unprincipled in origin—is really more than one should have to bear. 

  

* * * The joint opinion explains that a state regulation imposes an “undue burden” if it “has the 

purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a 

nonviable fetus.” An obstacle is “substantial,” we are told, if it is “calculated[,] [not] to inform the 

woman’s free choice, [but to] hinder it.” This latter statement cannot possibly mean what it says. 

Any regulation of abortion that is intended to advance what the joint opinion concedes is the State’s 

“substantial” interest in protecting unborn life will be “calculated [to] hinder” a decision to have 

an abortion. It thus seems more accurate to say that the joint opinion would uphold abortion 

regulations only if they do not unduly hinder the woman’s decision. That, of course, brings us right 

back to square one: Defining an “undue burden” as an “undue hindrance” (or a “substantial 

obstacle”) hardly “clarifies” the test. Consciously or not, the joint opinion’s verbal shell game will 

conceal raw judicial policy choices concerning what is “appropriate” abortion legislation. 

  

* * * I agree, indeed I have forcefully urged, that a law of general applicability which places only 

an incidental burden on a fundamental right does not infringe that right, see R.A.V. v. St. Paul, 505 

U.S. 377, 389–390 (1992); Employment Div., Dept. of Human Resources of Ore. v. Smith, 494 

U.S. 872, 878–882 (1990), but that principle does not establish the quite different (and quite 

dangerous) proposition that a law which directly regulates a fundamental right will not be found 

to violate the Constitution unless it imposes an “undue burden.” It is that, of course, which is at 

issue here: Pennsylvania has consciously and directly regulated conduct that our cases have held 

is constitutionally protected. The appropriate analogy, therefore, is that of a state law requiring 

purchasers of religious books to endure a 24–hour waiting period, or to pay a nominal additional 

tax of 1¢. The joint opinion cannot possibly be correct in suggesting that we would uphold such 

legislation on the ground that it does not impose a “substantial obstacle” to the exercise of First 

Amendment rights. The “undue burden” standard is not at all the generally applicable principle the 

joint opinion pretends it to be; rather, it is a unique concept created specially for these cases, to 

preserve some judicial foothold in this ill-gotten territory. In claiming otherwise, the three Justices 

show their willingness to place all constitutional rights at risk in an effort to preserve what they 

deem the “central holding in Roe.” 

  

* * * To the extent I can discern any meaningful content in the “undue burden” standard as applied 

in the joint opinion, it appears to be that a State may not regulate abortion in such a way as to 

reduce significantly its incidence. The joint opinion repeatedly emphasizes that an important factor 

in the “undue burden” analysis is whether the regulation “prevent[s] a significant number of 

women from obtaining an abortion,” whether a “significant number of women ... are likely to be 

deterred from procuring an abortion,” and whether the regulation often “deters” women from 

seeking abortions. We are not told, however, what forms of “deterrence” are impermissible or what 

degree of success in deterrence is too much to be tolerated. If, for example, a State required a 

woman to read a pamphlet describing, with illustrations, the facts of fetal development before she 

could obtain an abortion, the effect of such legislation might be to “deter” a “significant number 

of women” from procuring abortions, thereby seemingly allowing a district judge to invalidate it 

as an undue burden. Thus, despite flowery rhetoric about the State’s “substantial” and “profound” 

interest in “potential human life,” and criticism of Roe for undervaluing that interest, the joint 

opinion permits the State to pursue that interest only so long as it is not too successful. As Justice 

BLACKMUN recognizes (with evident hope), the “undue burden” standard may ultimately require 
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the invalidation of each provision upheld today if it can be shown, on a better record, that the State 

is too effectively “express[ing] a preference for childbirth over abortion.” Reason finds no refuge 

in this jurisprudence of confusion. 

  

“While we appreciate the weight of the arguments ... that Roe should be overruled, the 

reservations any of us may have in reaffirming the central holding of Roe are outweighed by 

the explication of individual liberty we have given combined with the force of stare decisis.”  

  

The Court’s reliance upon stare decisis can best be described as contrived. It insists upon the 

necessity of adhering not to all of Roe, but only to what it calls the “central holding.” It seems to 

me that stare decisis ought to be applied even to the doctrine of stare decisis, and I confess never 

to have heard of this new, keep-what-you-want-and-throw-away-the-rest version. I wonder 

whether, as applied to Marbury v. Madison, 1 Cranch 137 (1803), for example, the new version of 

stare decisis would be satisfied if we allowed courts to review the constitutionality of only those 

statutes that (like the one in Marbury) pertain to the jurisdiction of the courts. 

  

I am certainly not in a good position to dispute that the Court has saved the “central holding” of 

Roe, since to do that effectively I would have to know what the Court has saved, which in turn 

would require me to understand (as I do not) what the “undue burden” test means. I must confess, 

however, that I have always thought, and I think a lot of other people have always thought, that 

the arbitrary trimester framework, which the Court today discards, was quite as central to Roe as 

the arbitrary viability test, which the Court today retains. It seems particularly ungrateful to carve 

the trimester framework out of the core of Roe, since its very rigidity (in sharp contrast to the utter 

indeterminability of the “undue burden” test) is probably the only reason the Court is able to say, 

in urging stare decisis, that Roe “has in no sense proven ‘unworkable.’” I suppose the Court is 

entitled to call a “central holding” whatever it wants to call a “central holding”—which is, come 

to think of it, perhaps one of the difficulties with this modified version of stare decisis. I thought 

I might note, however, that the following portions of Roe have not been saved: 

  

• Under Roe, requiring that a woman seeking an abortion be provided truthful information about 

abortion before giving informed written consent is unconstitutional, if the information is designed 

to influence her choice. Thornburgh; Akron I. Under the joint opinion’s “undue burden” regime 

(as applied today, at least) such a requirement is constitutional.  

  

• Under Roe, requiring that information be provided by a doctor, rather than by nonphysician 

counselors, is unconstitutional, Akron I. Under the “undue burden” regime (as applied today, at 

least) it is not.  

  

• Under Roe, requiring a 24–hour waiting period between the time the woman gives her informed 

consent and the time of the abortion is unconstitutional.  Akron I. Under the “undue burden” regime 

(as applied today, at least) it is not.  

  

• Under Roe, requiring detailed reports that include demographic data about each woman who 

seeks an abortion and various information about each abortion is unconstitutional. Thornburgh. 

Under the “undue burden” regime (as applied today, at least) it generally is not.  
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“Where, in the performance of its judicial duties, the Court decides a case in such a way as 

to resolve the sort of intensely divisive controversy reflected in Roe ..., its decision has a 

dimension that the resolution of the normal case does not carry. It is the dimension present 

whenever the Court’s interpretation of the Constitution calls the contending sides of a 

national controversy to end their national division by accepting a common mandate rooted 

in the Constitution.”  

  

The Court’s description of the place of Roe in the social history of the United States is 

unrecognizable. Not only did Roe not, as the Court suggests, resolve the deeply divisive issue of 

abortion; it did more than anything else to nourish it, by elevating it to the national level where it 

is infinitely more difficult to resolve. National politics were not plagued by abortion protests, 

national abortion lobbying, or abortion marches on Congress before Roe v. Wade was decided. 

Profound disagreement existed among our citizens over the issue—as it does over other issues, 

such as the death penalty—but that disagreement was being worked out at the state level. As with 

many other issues, the division of sentiment within each State was not as closely balanced as it 

was among the population of the Nation as a whole, meaning not only that more people would be 

satisfied with the results of state-by-state resolution, but also that those results would be more 

stable. Pre–Roe, moreover, political compromise was possible. 

  

* * * Roe fanned into life an issue that has inflamed our national politics in general, and has 

obscured with its smoke the selection of Justices to this Court in particular, ever since. And by 

keeping us in the abortion-umpiring business, it is the perpetuation of that disruption, rather than 

of any Pax Roeana, that the Court’s new majority decrees. 

 

“[T]o overrule under fire ... would subvert the Court’s legitimacy.... 

  

“... To all those who will be ... tested by following, the Court implicitly undertakes to remain 

steadfast.... The promise of constancy, once given, binds its maker for as long as the power 

to stand by the decision survives and ... the commitment [is not] obsolete.... 

  

“[The American people’s] belief in themselves as ... a people [who aspire to live according to 

the rule of law] is not readily separable from their understanding of the Court invested with 

the authority to decide their constitutional cases and speak before all others for their 

constitutional ideals. If the Court’s legitimacy should be undermined, then, so would the 

country be in its very ability to see itself through its constitutional ideals.”  

 

The Imperial Judiciary lives. It is instructive to compare this Nietzschean vision of us unelected, 

life-tenured judges—leading a Volk who will be “tested by following,” and whose very “belief in 

themselves” is mystically bound up in their “understanding” of a Court that “speak[s] before all 

others for their constitutional ideals”—with the somewhat more modest role envisioned for these 

lawyers by the Founders. 

 

“The judiciary ... has ... no direction either of the strength or of the wealth of the society, and 

can take no active resolution whatever. It may truly be said to have neither Force nor Will, but 

merely judgment....” The Federalist No. 78, pp. 393–394 (G. Wills ed. 1982). 

 



Or, again, to compare this ecstasy of a Supreme Court in which there is, especially on controversial 

matters, no shadow of change or hint of alteration (“There is a limit to the amount of error that can 

plausibly be imputed to prior Courts”), with the more democratic views of a more humble man: 

 

“[T]he candid citizen must confess that if the policy of the Government upon vital questions 

affecting the whole people is to be irrevocably fixed by decisions of the Supreme Court, ... the 

people will have ceased to be their own rulers, having to that extent practically resigned their 

Government into the hands of that eminent tribunal.” A. Lincoln, First Inaugural Address (Mar. 

4, 1861), reprinted in Inaugural Addresses of the Presidents of the United States, S. Doc. No. 

101–10, p. 139 (1989). 

  

It is particularly difficult, in the circumstances of the present decision, to sit still for the Court’s 

lengthy lecture upon the virtues of “constancy,” of “remain[ing] steadfast,” of adhering to 

“principle.” Among the five Justices who purportedly adhere to Roe, at most three agree upon the 

principle that constitutes adherence (the joint opinion’s “undue burden” standard)—and that 

principle is inconsistent with Roe. To make matters worse, two of the three, in order thus to remain 

steadfast, had to abandon previously stated positions. It is beyond me how the Court expects these 

accommodations to be accepted “as grounded truly in principle, not as compromises with social 

and political pressures having, as such, no bearing on the principled choices that the Court is 

obliged to make.” The only principle the Court “adheres” to, it seems to me, is the principle that 

the Court must be seen as standing by Roe. That is not a principle of law (which is what I thought 

the Court was talking about), but a principle of Realpolitik—and a wrong one at that. 

  

I cannot agree with, indeed I am appalled by, the Court’s suggestion that the decision whether to 

stand by an erroneous constitutional decision must be strongly influenced—against overruling, no 

less—by the substantial and continuing public opposition the decision has generated. * * * 

 

But whether it would “subvert the Court’s legitimacy” or not, the notion that we would decide a 

case differently from the way we otherwise would have in order to show that we can stand firm 

against public disapproval is frightening. * * * We are offended by these marchers who descend 

upon us, every year on the anniversary of Roe, to protest our saying that the Constitution requires 

what our society has never thought the Constitution requires. These people who refuse to be “tested 

by following” must be taught a lesson. We have no Cossacks, but at least we can stubbornly refuse 

to abandon an erroneous opinion that we might otherwise change—to show how little they 

intimidate us. 

  

* * * What makes all this relevant to the bothersome application of “political pressure” against the 

Court are the twin facts that the American people love democracy and the American people are 

not fools. As long as this Court thought (and the people thought) that we Justices were doing 

essentially lawyers’ work up here—reading text and discerning our society’s traditional 

understanding of that text—the public pretty much left us alone. Texts and traditions are facts to 

study, not convictions to demonstrate about. But if in reality our process of constitutional 

adjudication consists primarily of making value judgments; if we can ignore a long and clear 

tradition clarifying an ambiguous text, as we did, for example, five days ago in declaring 

unconstitutional invocations and benedictions at public high school graduation ceremonies, Lee v. 

Weisman, 505 U.S. 577 (1992); if, as I say, our pronouncement of constitutional law rests primarily 
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on value judgments, then a free and intelligent people’s attitude towards us can be expected to be 

(ought to be) quite different. The people know that their value judgments are quite as good as those 

taught in any law school—maybe better. If, indeed, the “liberties” protected by the Constitution 

are, as the Court says, undefined and unbounded, then the people should demonstrate, to protest 

that we do not implement their values instead of ours. Not only that, but confirmation hearings for 

new Justices should deteriorate into question-and-answer sessions in which Senators go through a 

list of their constituents’ most favored and most disfavored alleged constitutional rights, and seek 

the nominee’s commitment to support or oppose them. Value judgments, after all, should be voted 

on, not dictated; and if our Constitution has somehow accidently committed them to the Supreme 

Court, at least we can have a sort of plebiscite each time a new nominee to that body is put forward. 

Justice BLACKMUN not only regards this prospect with equanimity, he solicits it.  

  

* * * There comes vividly to mind a portrait by Emanuel Leutze that hangs in the Harvard Law 

School: Roger Brooke Taney, painted in 1859, the 82d year of his life, the 24th of his Chief 

Justiceship, the second after his opinion in Dred Scott. He is all in black, sitting in a shadowed red 

armchair, left hand resting upon a pad of paper in his lap, right hand hanging limply, almost 

lifelessly, beside the inner arm of the chair. He sits facing the viewer and staring straight out. There 

seems to be on his face, and in his deep-set eyes, an expression of profound sadness and 

disillusionment. Perhaps he always looked that way, even when dwelling upon the happiest of 

thoughts. But those of us who know how the lustre of his great Chief Justiceship came to be 

eclipsed by Dred Scott cannot help believing that he had that case—its already apparent 

consequences for the Court and its soon-to-be-played-out consequences for the Nation—burning 

on his mind. I expect that two years earlier he, too, had thought himself “call[ing] the contending 

sides of national controversy to end their national division by accepting a common mandate rooted 

in the Constitution.” 

  

It is no more realistic for us in this litigation, than it was for him in that, to think that an issue of 

the sort they both involved—an issue involving life and death, freedom and subjugation—can be 

“speedily and finally settled” by the Supreme Court, as President James Buchanan in his inaugural 

address said the issue of slavery in the territories would be. Quite to the contrary, by foreclosing 

all democratic outlet for the deep passions this issue arouses, by banishing the issue from the 

political forum that gives all participants, even the losers, the satisfaction of a fair hearing and an 

honest fight, by continuing the imposition of a rigid national rule instead of allowing for regional 

differences, the Court merely prolongs and intensifies the anguish. 

  

We should get out of this area, where we have no right to be, and where we do neither ourselves 

nor the country any good by remaining. 

 

* * * 

 

  



Casey: Questions for Discussion: 

 

In class, we will dissect the Casey opinion and its intersection with the Court’s earlier opinion in 

Roe. 

 

Consider also the following matters: 

 

1. What exactly did Casey hold? 

 

2. How convincing did you find each side’s discussion of stare decisis?  Was either side 

principled in their treatment of it? 

 

3. Which Justices may have voted to grant certiorari in this case?  Do you think any regretted 

their decision? 

 

4. The petitioners in Casey filed their certiorari petition early.  Why?  The respondents filed 

their responsive brief early as well.  This increased the chances that the case would be 

granted, heard, and decided before the 1992 election.  Why did the parties do this?  Should 

the Court have taken the political context of the timing of the case into account in deciding 

how to address the case and in potentially scheduling its resolution?   

 

5. Of note, Justice Blackmun’s opinion as initially published referenced the Chief Justice’s 

opinion as the “plurality opinion.”  60 U.S. Law Week 4825 n.11 (June 30, 1992).  By the 

time the Casey opinions were published in the U.S. Law reports, he had changed the 

reference to the opinion of the Chief Justice.  What might this suggest about how the 

resolution of Casey unfolded within the Court?   

 

6. What do you think of the joint opinion’s discussion of the importance of the Court’s 

legitimacy in the eyes of the public?  Should any of this be relevant to how the Court 

decides a case like Casey? 

 

7. Should a Justice who has dissented in prior cases but who at times has espoused a respect 

for stare decisis be required to later respect the earlier decision in which he/she was on the 

losing end?   

 

8. How might an amicus brief have effectively influenced the Court in Casey? 

 

9. What do you think the plurality expected to happen to the abortion debate post-Casey?  The 

dissenters?  Should the Court have taken these possibilities into account in deciding the 

case? What has happened to the debate post-Casey in your view?   

 

10. Casey was decided after the appointment of Justice Kennedy and after the failed 

nomination of Judge Robert Bork, which we will study shortly.  How might the decision 

have been affected if Bork had been confirmed in lieu of Kennedy? 

 



11. How has and will the outcome in Casey influenced/influence the Supreme Court 

appointments process?   

 

* * * 

  



Lawrence v. Texas,  

539 U.S. 558 (2003) 

Justice KENNEDY delivered the opinion of the Court. 

Liberty protects the person from unwarranted government intrusions into a dwelling or other 

private places. In our tradition the State is not omnipresent in the home. And there are other spheres 

of our lives and existence, outside the home, where the State should not be a dominant presence. 

Freedom extends beyond spatial bounds. Liberty presumes an autonomy of self that includes 

freedom of thought, belief, expression, and certain intimate conduct. The instant case involves 

liberty of the person both in its spatial and in its more transcendent dimensions. 

  

I 

 

The question before the Court is the validity of a Texas statute making it a crime for two persons 

of the same sex to engage in certain intimate sexual conduct. 

  

In Houston, Texas, officers of the Harris County Police Department were dispatched to a private 

residence in response to a reported weapons disturbance. They entered an apartment where one of 

the petitioners, John Geddes Lawrence, resided. The right of the police to enter does not seem to 

have been questioned. The officers observed Lawrence and another man, Tyron Garner, engaging 

in a sexual act. The two petitioners were arrested, held in custody overnight, and charged and 

convicted before a Justice of the Peace. 

  

* * * The applicable state law is Tex. Penal Code Ann. § 21.06(a) (2003). It provides: “A person 

commits an offense if he engages in deviate sexual intercourse with another individual of the same 

sex.” * * * 

  

The petitioners * * * challenged the statute as a violation of the Equal Protection Clause of the 

Fourteenth Amendment and of a like provision of the Texas Constitution. Tex. Const., Art. 1, § 

3a. * * *  

  

We granted certiorari, to consider three questions: 

 

1. Whether petitioners’ criminal convictions under the Texas ‘Homosexual Conduct’ law—

which criminalizes sexual intimacy by same-sex couples, but not identical behavior by different-

sex couples—violate the Fourteenth Amendment guarantee of equal protection of the laws. 

2. Whether petitioners’ criminal convictions for adult consensual sexual intimacy in the home 

violate their vital interests in liberty and privacy protected by the Due Process Clause of the 

Fourteenth Amendment. 

3. Whether Bowers v. Hardwick, supra, should be overruled.  

  

The petitioners were adults at the time of the alleged offense. Their conduct was in private and 

consensual. 

  

II 
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We conclude the case should be resolved by determining whether the petitioners were free as adults 

to engage in the private conduct in the exercise of their liberty under the Due Process Clause of 

the Fourteenth Amendment to the Constitution. For this inquiry we deem it necessary to reconsider 

the Court’s holding in Bowers. 

  

There are broad statements of the substantive reach of liberty under the Due Process Clause in 

earlier cases, including Pierce v. Society of Sisters, 268 U.S. 510 (1925), and Meyer v. Nebraska, 

262 U.S. 390 (1923); but the most pertinent beginning point is our decision in Griswold v. 

Connecticut, 381 U.S. 479 (1965). 

  

In Griswold the Court invalidated a state law prohibiting the use of drugs or devices of 

contraception and counseling or aiding and abetting the use of contraceptives. The Court described 

the protected interest as a right to privacy and placed emphasis on the marriage relation and the 

protected space of the marital bedroom.  

  

After Griswold it was established that the right to make certain decisions regarding sexual conduct 

extends beyond the marital relationship. In Eisenstadt v. Baird, 405 U.S. 438 (1972), the Court 

invalidated a law prohibiting the distribution of contraceptives to unmarried persons. The case was 

decided under the Equal Protection Clause, but with respect to unmarried persons, the Court went 

on to state the fundamental proposition that the law impaired the exercise of their personal rights, 

ibid. It quoted from the statement of the Court of Appeals finding the law to be in conflict with 

fundamental human rights, and it followed with this statement of its own: 

 

“It is true that in Griswold the right of privacy in question inhered in the marital relationship .... 

If the right of privacy means anything, it is the right of the individual, married or single, to be 

free from unwarranted governmental intrusion into matters so fundamentally affecting a person 

as the decision whether to bear or beget a child.”  

  

The opinions in Griswold and Eisenstadt were part of the background for the decision in Roe v. 

Wade, 410 U.S. 113 (1973). * * * Roe recognized the right of a woman to make certain 

fundamental decisions affecting her destiny and confirmed once more that the protection of liberty 

under the Due Process Clause has a substantive dimension of fundamental significance in defining 

the rights of the person. 

  

In Carey v. Population Services Int’l, 431 U.S. 678 (1977), the Court confronted a New York law 

forbidding sale or distribution of contraceptive devices to persons under 16 years of age. Although 

there was no single opinion for the Court, the law was invalidated. Both Eisenstadt and Carey, as 

well as the holding and rationale in Roe, confirmed that the reasoning of Griswold could not be 

confined to the protection of rights of married adults. This was the state of the law with respect to 

some of the most relevant cases when the Court considered Bowers v. Hardwick. 

  

The facts in Bowers had some similarities to the instant case. A police officer, whose right to enter 

seems not to have been in question, observed Hardwick, in his own bedroom, engaging in intimate 

sexual conduct with another adult male. The conduct was in violation of a Georgia statute making 

it a criminal offense to engage in sodomy. One difference between the two cases is that the Georgia 

statute prohibited the conduct whether or not the participants were of the same sex, while the Texas 
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statute, as we have seen, applies only to participants of the same sex. Hardwick was not prosecuted, 

but he brought an action in federal court to declare the state statute invalid. He alleged he was a 

practicing homosexual and that the criminal prohibition violated rights guaranteed to him by the 

Constitution. The Court, in an opinion by Justice White, sustained the Georgia law. Chief Justice 

Burger and Justice Powell joined the opinion of the Court and filed separate, concurring opinions. 

Four Justices dissented. 

  

The Court began its substantive discussion in Bowers as follows: “The issue presented is whether 

the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and 

hence invalidates the laws of the many States that still make such conduct illegal and have done 

so for a very long time.” That statement, we now conclude, discloses the Court’s own failure to 

appreciate the extent of the liberty at stake. To say that the issue in Bowers was simply the right to 

engage in certain sexual conduct demeans the claim the individual put forward, just as it would 

demean a married couple were it to be said marriage is simply about the right to have sexual 

intercourse. The laws involved in Bowers and here are, to be sure, statutes that purport to do no 

more than prohibit a particular sexual act. Their penalties and purposes, though, have more far-

reaching consequences, touching upon the most private human conduct, sexual behavior, and in 

the most private of places, the home. The statutes do seek to control a personal relationship that, 

whether or not entitled to formal recognition in the law, is within the liberty of persons to choose 

without being punished as criminals. 

  

This, as a general rule, should counsel against attempts by the State, or a court, to define the 

meaning of the relationship or to set its boundaries absent injury to a person or abuse of an 

institution the law protects. It suffices for us to acknowledge that adults may choose to enter upon 

this relationship in the confines of their homes and their own private lives and still retain their 

dignity as free persons. When sexuality finds overt expression in intimate conduct with another 

person, the conduct can be but one element in a personal bond that is more enduring. The liberty 

protected by the Constitution allows homosexual persons the right to make this choice. 

  

Having misapprehended the claim of liberty there presented to it, and thus stating the claim to be 

whether there is a fundamental right to engage in consensual sodomy, the Bowers Court said: 

“Proscriptions against that conduct have ancient roots.” In academic writings, and in many of the 

scholarly amicus briefs filed to assist the Court in this case, there are fundamental criticisms of the 

historical premises relied upon by the majority and concurring opinions in Bowers. Brief for Cato 

Institute as Amicus Curiae 16–17; Brief for American Civil Liberties Union et al. as Amici Curiae 

15–21; Brief for Professors of History et al. as Amici Curiae 3–10. We need not enter this debate 

in the attempt to reach a definitive historical judgment, but the following considerations counsel 

against adopting the definitive conclusions upon which Bowers placed such reliance. 

  

At the outset it should be noted that there is no longstanding history in this country of laws directed 

at homosexual conduct as a distinct matter. Beginning in colonial times there were prohibitions of 

sodomy derived from the English criminal laws passed in the first instance by the Reformation 

Parliament of 1533. The English prohibition was understood to include relations between men and 

women as well as relations between men and men. See, e.g., King v. Wiseman, 92 Eng. Rep. 774, 

775 (K.B.1718) (interpreting “mankind” in Act of 1533 as including women and girls). 

Nineteenth-century commentators similarly read American sodomy, buggery, and crime-against-



nature statutes as criminalizing certain relations between men and women and between men and 

men. See, e.g., 2 J. Bishop, Criminal Law § 1028 (1858); 2 J. Chitty, Criminal Law 47–50 (5th 

Am. ed. 1847); R. Desty, A Compendium of American Criminal Law 143 (1882); J. May, The 

Law of Crimes § 203 (2d ed. 1893). The absence of legal prohibitions focusing on homosexual 

conduct may be explained in part by noting that according to some scholars the concept of the 

homosexual as a distinct category of person did not emerge until the late 19th century. See, e.g., J. 

Katz, The Invention of Heterosexuality 10 (1995); J. D’Emilio & E. Freedman, Intimate Matters: 

A History of Sexuality in America 121 (2d ed. 1997) (“The modern terms homosexuality and 

heterosexuality do not apply to an era that had not yet articulated these distinctions”). Thus early 

American sodomy laws were not directed at homosexuals as such but instead sought to prohibit 

nonprocreative sexual activity more generally. This does not suggest approval of homosexual 

conduct. It does tend to show that this particular form of conduct was not thought of as a separate 

category from like conduct between heterosexual persons. 

  

Laws prohibiting sodomy do not seem to have been enforced against consenting adults acting in 

private. A substantial number of sodomy prosecutions and convictions for which there are 

surviving records were for predatory acts against those who could not or did not consent, as in the 

case of a minor or the victim of an assault. As to these, one purpose for the prohibitions was to 

ensure there would be no lack of coverage if a predator committed a sexual assault that did not 

constitute rape as defined by the criminal law. Thus the model sodomy indictments presented in a 

19th-century treatise, see 2 Chitty, supra, at 49, addressed the predatory acts of an adult man 

against a minor girl or minor boy. Instead of targeting relations between consenting adults in 

private, 19th-century sodomy prosecutions typically involved relations between men and minor 

girls or minor boys, relations between adults involving force, relations between adults implicating 

disparity in status, or relations between men and animals. 

  

To the extent that there were any prosecutions for the acts in question, 19th-century evidence rules 

imposed a burden that would make a conviction more difficult to obtain even taking into account 

the problems always inherent in prosecuting consensual acts committed in private. Under then-

prevailing standards, a man could not be convicted of sodomy based upon testimony of a 

consenting partner, because the partner was considered an accomplice. A partner’s testimony, 

however, was admissible if he or she had not consented to the act or was a minor, and therefore 

incapable of consent. See, e.g., F. Wharton, Criminal Law 443 (2d ed. 1852); 1 F. Wharton, 

Criminal Law 512 (8th ed. 1880). The rule may explain in part the infrequency of these 

prosecutions. In all events that infrequency makes it difficult to say that society approved of a 

rigorous and systematic punishment of the consensual acts committed in private and by adults. The 

longstanding criminal prohibition of homosexual sodomy upon which the Bowers decision placed 

such reliance is as consistent with a general condemnation of nonprocreative sex as it is with an 

established tradition of prosecuting acts because of their homosexual character. 

  

The policy of punishing consenting adults for private acts was not much discussed in the early 

legal literature. * * * But far from possessing “ancient roots,” Bowers, 478 U.S., at 192, American 

laws targeting same-sex couples did not develop until the last third of the 20th century. The 

reported decisions concerning the prosecution of consensual, homosexual sodomy between adults 

for the years 1880–1995 are not always clear in the details, but a significant number involved 

conduct in a public place. See Brief for American Civil Liberties Union et al. as Amici Curiae 14–
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15, and n. 18. 

  

It was not until the 1970’s that any State singled out same-sex relations for criminal prosecution, 

and only nine States have done so. . . . Post-Bowers even some of these States did not adhere to 

the policy of suppressing homosexual conduct. Over the course of the last decades, States with 

same-sex prohibitions have moved toward abolishing them. . . .  

  

In summary, the historical grounds relied upon in Bowers are more complex than the majority 

opinion and the concurring opinion by Chief Justice Burger indicate. Their historical premises are 

not without doubt and, at the very least, are overstated. 

  

It must be acknowledged, of course, that the Court in Bowers was making the broader point that 

for centuries there have been powerful voices to condemn homosexual conduct as immoral. The 

condemnation has been shaped by religious beliefs, conceptions of right and acceptable behavior, 

and respect for the traditional family. For many persons these are not trivial concerns but profound 

and deep convictions accepted as ethical and moral principles to which they aspire and which thus 

determine the course of their lives. These considerations do not answer the question before us, 

however. The issue is whether the majority may use the power of the State to enforce these views 

on the whole society through operation of the criminal law. “Our obligation is to define the liberty 

of all, not to mandate our own moral code.” Planned Parenthood of Southeastern Pa. v. Casey, 

505 U.S. 833, 850 (1992). 

  

Chief Justice Burger joined the opinion for the Court in Bowers and further explained his views as 

follows: “Decisions of individuals relating to homosexual conduct have been subject to state 

intervention throughout the history of Western civilization. Condemnation of those practices is 

firmly rooted in Judeao-Christian moral and ethical standards.” As with Justice White’s 

assumptions about history, scholarship casts some doubt on the sweeping nature of the statement 

by Chief Justice Burger as it pertains to private homosexual conduct between consenting adults. 

See, e.g., Eskridge, Hardwick and Historiography, 1999 U. Ill. L.Rev. 631, 656. In all events we 

think that our laws and traditions in the past half century are of most relevance here. These 

references show an emerging awareness that liberty gives substantial protection to adult persons 

in deciding how to conduct their private lives in matters pertaining to sex. “[H]istory and tradition 

are the starting point but not in all cases the ending point of the substantive due process inquiry.” 

County of Sacramento v. Lewis, 523 U.S. 833, 857 (1998) (KENNEDY, J., concurring). 

  

This emerging recognition should have been apparent when Bowers was decided. In 1955 the 

American Law Institute promulgated the Model Penal Code and made clear that it did not 

recommend or provide for “criminal penalties for consensual sexual relations conducted in 

private.” ALI, Model Penal Code § 213.2, Comment 2, p. 372 (1980). It justified its decision on 

three grounds: (1) The prohibitions undermined respect for the law by penalizing conduct many 

people engaged in; (2) the statutes regulated private conduct not harmful to others; and (3) the laws 

were arbitrarily enforced and thus invited the danger of blackmail. ALI, Model Penal Code, 

Commentary 277–280 (Tent. Draft No. 4, 1955). In 1961 Illinois changed its laws to conform to 

the Model Penal Code. Other States soon followed. Brief for Cato Institute as Amicus Curiae 15–

16. 
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In Bowers the Court referred to the fact that before 1961 all 50 States had outlawed sodomy, and 

that at the time of the Court’s decision 24 States and the District of Columbia had sodomy laws. 

478 U.S., at 192–193. Justice Powell pointed out that these prohibitions often were being ignored, 

however. Georgia, for instance, had not sought to enforce its law for decades. Id., at 197–198, n. 

2 (“The history of nonenforcement suggests the moribund character today of laws criminalizing 

this type of private, consensual conduct”). 

  

The sweeping references by Chief Justice Burger to the history of Western civilization and to 

Judeo–Christian moral and ethical standards did not take account of other authorities pointing in 

an opposite direction. A committee advising the British Parliament recommended in 1957 repeal 

of laws punishing homosexual conduct. Parliament enacted the substance of those 

recommendations 10 years later.  

  

Of even more importance, almost five years before Bowers was decided the European Court of 

Human Rights considered a case with parallels to Bowers and to today’s case. An adult male 

resident in Northern Ireland alleged he was a practicing homosexual who desired to engage in 

consensual homosexual conduct. The laws of Northern Ireland forbade him that right. He alleged 

that he had been questioned, his home had been searched, and he feared criminal prosecution. The 

court held that the laws proscribing the conduct were invalid under the European Convention on 

Human Rights. Dudgeon v. United Kingdom, 45 Eur. Ct. H.R. (1981) & ¶ 52. Authoritative in all 

countries that are members of the Council of Europe (21 nations then, 45 nations now), the decision 

is at odds with the premise in Bowers that the claim put forward was insubstantial in our Western 

civilization. 

  

In our own constitutional system the deficiencies in Bowers became even more apparent in the 

years following its announcement. The 25 States with laws prohibiting the relevant conduct 

referenced in the Bowers decision are reduced now to 13, of which 4 enforce their laws only against 

homosexual conduct. In those States where sodomy is still proscribed, whether for same-sex or 

heterosexual conduct, there is a pattern of nonenforcement with respect to consenting adults acting 

in private. The State of Texas admitted in 1994 that as of that date it had not prosecuted anyone 

under those circumstances. State v. Morales, 869 S.W.2d 941, 943. 

  

Two principal cases decided after Bowers cast its holding into even more doubt. In Planned 

Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992), the Court reaffirmed the 

substantive force of the liberty protected by the Due Process Clause. The Casey decision again 

confirmed that our laws and tradition afford constitutional protection to personal decisions relating 

to marriage, procreation, contraception, family relationships, child rearing, and education. In 

explaining the respect the Constitution demands for the autonomy of the person in making these 

choices, we stated as follows: 

 

“These matters, involving the most intimate and personal choices a person may 

make in a lifetime, choices central to personal dignity and autonomy, are central 

to the liberty protected by the Fourteenth Amendment. At the heart of liberty is the 

right to define one’s own concept of existence, of meaning, of the universe, and of 

the mystery of human life. Beliefs about these matters could not define the 

attributes of personhood were they formed under compulsion of the State.” 
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Persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual 

persons do. The decision in Bowers would deny them this right. 

  

The second post-Bowers case of principal relevance is Romer v. Evans, 517 U.S. 620 (1996). There 

the Court struck down class-based legislation directed at homosexuals as a violation of the Equal 

Protection Clause. Romer invalidated an amendment to Colorado’s Constitution which named as 

a solitary class persons who were homosexuals, lesbians, or bisexual either by “orientation, 

conduct, practices or relationships,” id., at 624, 116 S.Ct. 1620 (internal quotation marks omitted), 

and deprived them of protection under state antidiscrimination laws. We concluded that the 

provision was “born of animosity toward the class of persons affected” and further that it had no 

rational relation to a legitimate governmental purpose. Id., at 634. 

  

As an alternative argument in this case, counsel for the petitioners and some amici contend that 

Romer provides the basis for declaring the Texas statute invalid under the Equal Protection Clause. 

That is a tenable argument, but we conclude the instant case requires us to address whether Bowers 

itself has continuing validity. Were we to hold the statute invalid under the Equal Protection Clause 

some might question whether a prohibition would be valid if drawn differently, say, to prohibit the 

conduct both between same-sex and different-sex participants. 

  

Equality of treatment and the due process right to demand respect for conduct protected by the 

substantive guarantee of liberty are linked in important respects, and a decision on the latter point 

advances both interests. If protected conduct is made criminal and the law which does so remains 

unexamined for its substantive validity, its stigma might remain even if it were not enforceable as 

drawn for equal protection reasons. When homosexual conduct is made criminal by the law of the 

State, that declaration in and of itself is an invitation to subject homosexual persons to 

discrimination both in the public and in the private spheres. The central holding of Bowers has 

been brought in question by this case, and it should be addressed. Its continuance as precedent 

demeans the lives of homosexual persons. 

  

The stigma this criminal statute imposes, moreover, is not trivial. The offense, to be sure, is but a 

class C misdemeanor, a minor offense in the Texas legal system. Still, it remains a criminal offense 

with all that imports for the dignity of the persons charged. The petitioners will bear on their record 

the history of their criminal convictions. * * * [T]he Texas criminal conviction carries with it 

[various] collateral consequences * * * following a conviction * * *. 

  

The foundations of Bowers have sustained serious erosion from our recent decisions in Casey and 

Romer. When our precedent has been thus weakened, criticism from other sources is of greater 

significance. In the United States criticism of Bowers has been substantial and continuing, 

disapproving of its reasoning in all respects, not just as to its historical assumptions. See, e.g., C. 

Fried, Order and Law: Arguing the Reagan Revolution—A Firsthand Account 81–84 (1991); R. 

Posner, Sex and Reason 341–350 (1992). The courts of five different States have declined to follow 

it in interpreting provisions in their own state constitutions parallel to the Due Process Clause of 

the Fourteenth Amendment. . . . 

  

To the extent Bowers relied on values we share with a wider civilization, it should be noted that 
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the reasoning and holding in Bowers have been rejected elsewhere. The European Court of Human 

Rights has followed not Bowers but its own decision in Dudgeon v. United Kingdom. See P.G. & 

J.H. v. United Kingdom, App. No. 00044787/98, & ¶ 56 (Eur.Ct.H. R., Sept. 25, 2001); Modinos 

v. Cyprus, 259 Eur. Ct. H.R. (1993); Norris v. Ireland, 142 Eur. Ct. H.R. (1988). Other nations, 

too, have taken action consistent with an affirmation of the protected right of homosexual adults 

to engage in intimate, consensual conduct. See Brief for Mary Robinson et al. as Amici Curiae 11–

12. The right the petitioners seek in this case has been accepted as an integral part of human 

freedom in many other countries. There has been no showing that in this country the governmental 

interest in circumscribing personal choice is somehow more legitimate or urgent. 

  

The doctrine of stare decisis is essential to the respect accorded to the judgments of the Court and 

to the stability of the law. It is not, however, an inexorable command. Payne v. Tennessee, 501 

U.S. 808, 828 (1991) (“Stare decisis is not an inexorable command; rather, it ‘is a principle of 

policy and not a mechanical formula of adherence to the latest decision’” In Casey we noted that 

when a court is asked to overrule a precedent recognizing a constitutional liberty interest, 

individual or societal reliance on the existence of that liberty cautions with particular strength 

against reversing course. . . . The holding in Bowers, however, has not induced detrimental reliance 

comparable to some instances where recognized individual rights are involved. Indeed, there has 

been no individual or societal reliance on Bowers of the sort that could counsel against overturning 

its holding once there are compelling reasons to do so. Bowers itself causes uncertainty, for the 

precedents before and after its issuance contradict its central holding. 

  

The rationale of Bowers does not withstand careful analysis. In his dissenting opinion in Bowers 

Justice STEVENS came to these conclusions: 

 

“Our prior cases make two propositions abundantly clear. First, the fact that the 

governing majority in a State has traditionally viewed a particular practice as 

immoral is not a sufficient reason for upholding a law prohibiting the practice; 

neither history nor tradition could save a law prohibiting miscegenation from 

constitutional attack. Second, individual decisions by married persons, concerning 

the intimacies of their physical relationship, even when not intended to produce 

offspring, are a form of ‘liberty’ protected by the Due Process Clause of the 

Fourteenth Amendment. Moreover, this protection extends to intimate choices by 

unmarried as well as married persons.” 478 U.S., at 216 (footnotes and citations 

omitted). 

 

Justice STEVENS’ analysis, in our view, should have been controlling in Bowers and should 

control here. 

  

Bowers was not correct when it was decided, and it is not correct today. It ought not to remain 

binding precedent. Bowers v. Hardwick should be and now is overruled. 

  

The present case does not involve minors. It does not involve persons who might be injured or 

coerced or who are situated in relationships where consent might not easily be refused. It does not 

involve public conduct or prostitution. It does not involve whether the government must give 

formal recognition to any relationship that homosexual persons seek to enter. The case does 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991116033&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991116033&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133440&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


involve two adults who, with full and mutual consent from each other, engaged in sexual practices 

common to a homosexual lifestyle. The petitioners are entitled to respect for their private lives. 

The State cannot demean their existence or control their destiny by making their private sexual 

conduct a crime. Their right to liberty under the Due Process Clause gives them the full right to 

engage in their conduct without intervention of the government. “It is a promise of the Constitution 

that there is a realm of personal liberty which the government may not enter.” Casey, supra, at 

847. The Texas statute furthers no legitimate state interest which can justify its intrusion into the 

personal and private life of the individual. 

  

Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the 

Fourteenth Amendment known the components of liberty in its manifold possibilities, they might 

have been more specific. They did not presume to have this insight. They knew times can blind us 

to certain truths and later generations can see that laws once thought necessary and proper in fact 

serve only to oppress. As the Constitution endures, persons in every generation can invoke its 

principles in their own search for greater freedom. * * *  

 

It is so ordered. 

  

 

Justice O’CONNOR, concurring in the judgment. 

 

The Court today overrules Bowers v. Hardwick, 478 U.S. 186 (1986). I joined Bowers, and do not 

join the Court in overruling it. Nevertheless, I agree with the Court that Texas’ statute banning 

same-sex sodomy is unconstitutional. See Tex. Penal Code Ann. § 21.06 (2003). Rather than 

relying on the substantive component of the Fourteenth Amendment’s Due Process Clause, as the 

Court does, I base my conclusion on the Fourteenth Amendment’s Equal Protection Clause. 

  

The Equal Protection Clause of the Fourteenth Amendment “is essentially a direction that all 

persons similarly situated should be treated alike.” Cleburne v. Cleburne Living Center, Inc., 473 

U.S. 432, 439 (1985); see also Plyler v. Doe, 457 U.S. 202, 216 (1982). Under our rational basis 

standard of review, “legislation is presumed to be valid and will be sustained if the classification 

drawn by the statute is rationally related to a legitimate state interest.” Cleburne v. Cleburne Living 

Center, supra, at 440; see also Department of Agriculture v. Moreno, 413 U.S. 528, 534 (1973); 

Romer v. Evans, 517 U.S. 620, 632–633 (1996); Nordlinger v. Hahn, 505 U.S. 1, 11–12 (1992). 

  

Laws such as economic or tax legislation that are scrutinized under rational basis review normally 

pass constitutional muster, since “the Constitution presumes that even improvident decisions will 

eventually be rectified by the democratic processes.” We have consistently held, however, that 

some objectives, such as “a bare ... desire to harm a politically unpopular group,” are not legitimate 

state interests. Department of Agriculture v. Moreno, supra, at 534. See also Cleburne v. Cleburne 

Living Center, supra, at 446–447; Romer v. Evans, supra, at 632. When a law exhibits such a 

desire to harm a politically unpopular group, we have applied a more searching form of rational 

basis review to strike down such laws under the Equal Protection Clause. 

  

We have been most likely to apply rational basis review to hold a law unconstitutional under the 

Equal Protection Clause where, as here, the challenged legislation inhibits personal relationships. 
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In Department of Agriculture v. Moreno, for example, we held that a law preventing those 

households containing an individual unrelated to any other member of the household from 

receiving food stamps violated equal protection because the purpose of the law was to 

“‘discriminate against hippies.’” 413 U.S., at 534. The asserted governmental interest in preventing 

food stamp fraud was not deemed sufficient to satisfy rational basis review. In Eisenstadt v. Baird, 

405 U.S. 438, 447–455 (1972), we refused to sanction a law that discriminated between married 

and unmarried persons by prohibiting the distribution of contraceptives to single persons. 

Likewise, in Cleburne v. Cleburne Living Center, supra, we held that it was irrational for a State 

to require a home for the mentally disabled to obtain a special use permit when other residences—

like fraternity houses and apartment buildings—did not have to obtain such a permit. And in Romer 

v. Evans, we disallowed a state statute that “impos[ed] a broad and undifferentiated disability on a 

single named group”—specifically, homosexuals. 517 U.S., at 632. 

  

The statute at issue here makes sodomy a crime only if a person “engages in deviate sexual 

intercourse with another individual of the same sex.” Tex. Penal Code Ann. § 21.06(a) (2003). 

Sodomy between opposite-sex partners, however, is not a crime in Texas. That is, Texas treats the 

same conduct differently based solely on the participants. Those harmed by this law are people 

who have a same-sex sexual orientation and thus are more likely to engage in behavior prohibited 

by § 21.06. 

  

The Texas statute makes homosexuals unequal in the eyes of the law by making particular 

conduct—and only that conduct—subject to criminal sanction. * * * 

  

And the effect of Texas’ sodomy law is not just limited to the threat of prosecution or consequence 

of conviction. Texas’ sodomy law brands all homosexuals as criminals, thereby making it more 

difficult for homosexuals to be treated in the same manner as everyone else. Indeed, Texas itself 

has previously acknowledged the collateral effects of the law, stipulating in a prior challenge to 

this action that the law “legally sanctions discrimination against [homosexuals] in a variety of 

ways unrelated to the criminal law,” including in the areas of “employment, family issues, and 

housing.” State v. Morales, 826 S.W.2d 201, 203 (Tex.App.1992). 

  

Texas attempts to justify its law, and the effects of the law, by arguing that the statute satisfies 

rational basis review because it furthers the legitimate governmental interest of the promotion of 

morality. In Bowers, we held that a state law criminalizing sodomy as applied to homosexual 

couples did not violate substantive due process. We rejected the argument that no rational basis 

existed to justify the law, pointing to the government’s interest in promoting morality. The only 

question in front of the Court in Bowers was whether the substantive component of the Due Process 

Clause protected a right to engage in homosexual sodomy. Bowers did not hold that moral 

disapproval of a group is a rational basis under the Equal Protection Clause to criminalize 

homosexual sodomy when heterosexual sodomy is not punished. 

  

This case raises a different issue than Bowers: whether, under the Equal Protection Clause, moral 

disapproval is a legitimate state interest to justify by itself a statute that bans homosexual sodomy, 

but not heterosexual sodomy. It is not. Moral disapproval of this group, like a bare desire to harm 

the group, is an interest that is insufficient to satisfy rational basis review under the Equal 

Protection Clause. See, e.g., Department of Agriculture v. Moreno, 413 U.S., at 534; Romer v. 
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Evans, 517 U.S., at 634–635. Indeed, we have never held that moral disapproval, without any other 

asserted state interest, is a sufficient rationale under the Equal Protection Clause to justify a law 

that discriminates among groups of persons. 

  

Moral disapproval of a group cannot be a legitimate governmental interest under the Equal 

Protection Clause because legal classifications must not be “drawn for the purpose of 

disadvantaging the group burdened by the law.” Id., at 633. Texas’ invocation of moral disapproval 

as a legitimate state interest proves nothing more than Texas’ desire to criminalize homosexual 

sodomy. But the Equal Protection Clause prevents a State from creating “a classification of persons 

undertaken for its own sake.” Id., at 635. And because Texas so rarely enforces its sodomy law as 

applied to private, consensual acts, the law serves more as a statement of dislike and disapproval 

against homosexuals than as a tool to stop criminal behavior. The Texas sodomy law “raise[s] the 

inevitable inference that the disadvantage imposed is born of animosity toward the class of persons 

affected.” Id., at 634. 

  

Texas argues, however, that the sodomy law does not discriminate against homosexual persons. 

Instead, the State maintains that the law discriminates only against homosexual conduct. While it 

is true that the law applies only to conduct, the conduct targeted by this law is conduct that is 

closely correlated with being homosexual. Under such circumstances, Texas’ sodomy law is 

targeted at more than conduct. It is instead directed toward gay persons as a class. “After all, there 

can hardly be more palpable discrimination against a class than making the conduct that defines 

the class criminal.” Id., at 641 (SCALIA, J., dissenting) (internal quotation marks omitted). * * * 

  

Indeed, Texas law confirms that the sodomy statute is directed toward homosexuals as a class. In 

Texas, calling a person a homosexual is slander per se because the word “homosexual ”“impute[s] 

the commission of a crime.” Plumley v. Landmark Chevrolet, Inc., 122 F.3d 308, 310 (C.A.5 1997) 

(applying Texas law); see also Head v. Newton, 596 S.W.2d 209, 210 (Tex.App.1980). The State 

has admitted that because of the sodomy law, being homosexual carries the presumption of being 

a criminal. See State v. Morales, 826 S.W.2d, at 202–203. . . . Texas’ sodomy law therefore results 

in discrimination against homosexuals as a class in an array of areas outside the criminal law. In 

Romer v. Evans, we refused to sanction a law that singled out homosexuals “for disfavored legal 

status.” 517 U.S., at 633. The same is true here. The Equal Protection Clause “‘neither knows nor 

tolerates classes among citizens.’” Id., at 623 (quoting Plessy v. Ferguson, 163 U.S. 537, 559 

(1896) (Harlan, J., dissenting)). 

  

A State can of course assign certain consequences to a violation of its criminal law. But the State 

cannot single out one identifiable class of citizens for punishment that does not apply to everyone 

else, with moral disapproval as the only asserted state interest for the law. The Texas sodomy 

statute subjects homosexuals to “a lifelong penalty and stigma. A legislative classification that 

threatens the creation of an underclass ... cannot be reconciled with” the Equal Protection Clause. 

Plyler v. Doe, 457 U.S., at 239 (Powell, J., concurring). 

  

Whether a sodomy law that is neutral both in effect and application, see Yick Wo v. Hopkins, 118 

U.S. 356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886), would violate the substantive component of the Due 

Process Clause is an issue that need not be decided today. * * * 
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That this law as applied to private, consensual conduct is unconstitutional under the Equal 

Protection Clause does not mean that other laws distinguishing between heterosexuals and 

homosexuals would similarly fail under rational basis review. Texas cannot assert any legitimate 

state interest here, such as national security or preserving the traditional institution of marriage. 

Unlike the moral disapproval of same-sex relations—the asserted state interest in this case—other 

reasons exist to promote the institution of marriage beyond mere moral disapproval of an excluded 

group. * * * 

  

 

Justice SCALIA, with whom THE CHIEF JUSTICE and Justice THOMAS join, dissenting. 

 

“Liberty finds no refuge in a jurisprudence of doubt.” Planned Parenthood of Southeastern Pa. v. 

Casey, 505 U.S. 833, 844 (1992). That was the Court’s sententious response, barely more than a 

decade ago, to those seeking to overrule Roe v. Wade, 410 U.S. 113 (1973). The Court’s response 

today, to those who have engaged in a 17–year crusade to overrule Bowers v. Hardwick, 478 U.S. 

186 (1986), is very different. The need for stability and certainty presents no barrier. 

  

Most of the rest of today’s opinion has no relevance to its actual holding—that the Texas statute 

“furthers no legitimate state interest which can justify” its application to petitioners under rational-

basis review. (overruling Bowers to the extent it sustained Georgia’s antisodomy statute under the 

rational-basis test). Though there is discussion of “fundamental proposition[s],” and “fundamental 

decisions,” nowhere does the Court’s opinion declare that homosexual sodomy is a “fundamental 

right” under the Due Process Clause; nor does it subject the Texas law to the standard of review 

that would be appropriate (strict scrutiny) if homosexual sodomy were a “fundamental right.” 

Thus, while overruling the outcome of Bowers, the Court leaves strangely untouched its central 

legal conclusion: “[R]espondent would have us announce ... a fundamental right to engage in 

homosexual sodomy. This we are quite unwilling to do. 478 U.S., at 191. Instead the Court simply 

describes petitioners’ conduct as “an exercise of their liberty”—which it undoubtedly is—and 

proceeds to apply an unheard-of form of rational-basis review that will have far-reaching 

implications beyond this case.  

  

I 

 

I begin with the Court’s surprising readiness to reconsider a decision rendered a mere 17 years ago 

in Bowers v. Hardwick. I do not myself believe in rigid adherence to stare decisis in constitutional 

cases; but I do believe that we should be consistent rather than manipulative in invoking the 

doctrine. Today’s opinions in support of reversal do not bother to distinguish—or indeed, even 

bother to mention—the paean to stare decisis coauthored by three Members of today’s majority in 

Planned Parenthood v. Casey. There, when stare decisis meant preservation of judicially invented 

abortion rights, the widespread criticism of Roe was strong reason to reaffirm it: 

 

“Where, in the performance of its judicial duties, the Court decides a case in such 

a way as to resolve the sort of intensely divisive controversy reflected in Roe [,] ... 

its decision has a dimension that the resolution of the normal case does not carry.... 

[T]o overrule under fire in the absence of the most compelling reason ... would 

subvert the Court’s legitimacy beyond any serious question.” 505 U.S., at 866–867. 
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Today, however, the widespread opposition to Bowers, a decision resolving an issue as “intensely 

divisive” as the issue in Roe, is offered as a reason in favor of overruling it. Gone, too, is any 

“enquiry” (of the sort conducted in Casey) into whether the decision sought to be overruled has 

“proven ‘unworkable,’ ” Casey, supra, at 855. 

  

Today’s approach to stare decisis invites us to overrule an erroneously decided precedent 

(including an “intensely divisive” decision) if: (1) its foundations have been “ero[ded]” by 

subsequent decisions; (2) it has been subject to “substantial and continuing” criticism; and (3) it 

has not induced “individual or societal reliance” that counsels against overturning. The problem is 

that Roe itself—which today’s majority surely has no disposition to overrule—satisfies these 

conditions to at least the same degree as Bowers. 

  

1) A preliminary digressive observation with regard to the first factor: The Court’s claim that 

Planned Parenthood v. Casey, “casts some doubt” upon the holding in Bowers (or any other case, 

for that matter) does not withstand analysis. As far as its holding is concerned, Casey provided a 

less expansive right to abortion than did Roe, which was already on the books when Bowers was 

decided. And if the Court is referring not to the holding of Casey, but to the dictum of its famed 

sweet-mystery-of-life passage (“ ‘At the heart of liberty is the right to define one’s own concept 

of existence, of meaning, of the universe, and of the mystery of human life’ ”): That “casts some 

doubt” upon either the totality of our jurisprudence or else (presumably the right answer) nothing 

at all. I have never heard of a law that attempted to restrict one’s “right to define” certain concepts; 

and if the passage calls into question the government’s power to regulate actions based on one’s 

self-defined “concept of existence, etc.,” it is the passage that ate the rule of law. 

  

I do not quarrel with the Court’s claim that Romer v. Evans, 517 U.S. 620 (1996), “eroded” the 

“foundations” of Bowers’ rational-basis holding. See Romer, supra, at 640–643 (SCALIA, J., 

dissenting). But Roe and Casey have been equally “eroded” by Washington v. Glucksberg, 521 

U.S. 702, 721 (1997), which held that only fundamental rights which are “‘deeply rooted in this 

Nation’s history and tradition’” qualify for anything other than rational-basis scrutiny under the 

doctrine of “substantive due process.” Roe and Casey, of course, subjected the restriction of 

abortion to heightened scrutiny without even attempting to establish that the freedom to abort was 

rooted in this Nation’s tradition. 

  

(2) Bowers, the Court says, has been subject to “substantial and continuing [criticism], 

disapproving of its reasoning in all respects, not just as to its historical assumptions.” Exactly what 

those nonhistorical criticisms are, and whether the Court even agrees with them, are left unsaid, 

although the Court does cite two books. [Fried & Posner]. Of course, Roe too (and by extension 

Casey) had been (and still is) subject to unrelenting criticism, including criticism from the two 

commentators cited by the Court today. See Fried, supra, at 75 (“Roe was a prime example of 

twisted judging”); Posner, supra, at 337 (“[The Court’s] opinion in Roe fails to measure up to 

professional expectations regarding judicial opinions”); Posner, Judicial Opinion Writing, 62 U. 

Chi. L.Rev. 1421, 1434 (1995) (describing the opinion in Roe as an “embarrassing 

performanc[e]”). 

  

(3) That leaves, to distinguish the rock-solid, unamendable disposition of Roe from the readily 
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overrulable Bowers, only the third factor. “[T]here has been,” the Court says, “no individual or 

societal reliance on Bowers of the sort that could counsel against overturning its holding ....” It 

seems to me that the “societal reliance” on the principles confirmed in Bowers and discarded today 

has been overwhelming. Countless judicial decisions and legislative enactments have relied on the 

ancient proposition that a governing majority’s belief that certain sexual behavior is “immoral and 

unacceptable” constitutes a rational basis for regulation. [citations omitted]. We ourselves relied 

extensively on Bowers when we concluded, in Barnes v. Glen Theatre, Inc., 501 U.S. 560, 569 

(1991), that Indiana’s public indecency statute furthered “a substantial government interest in 

protecting order and morality.” State laws against bigamy, same-sex marriage, adult incest, 

prostitution, masturbation, adultery, fornication, bestiality, and obscenity are likewise sustainable 

only in light of Bowers’ validation of laws based on moral choices. Every single one of these laws 

is called into question by today’s decision; the Court makes no effort to cabin the scope of its 

decision to exclude them from its holding. (noting “an emerging awareness that liberty gives 

substantial protection to adult persons in deciding how to conduct their private lives in matters 

pertaining to sex” (emphasis added)). The impossibility of distinguishing homosexuality from 

other traditional “morals” offenses is precisely why Bowers rejected the rational-basis challenge. 

“The law,” it said, “is constantly based on notions of morality, and if all laws representing 

essentially moral choices are to be invalidated under the Due Process Clause, the courts will be 

very busy indeed.” 478 U.S., at 196.2   

  

What a massive disruption of the current social order, therefore, the overruling of Bowers entails. 

Not so the overruling of Roe, which would simply have restored the regime that existed for 

centuries before 1973, in which the permissibility of, and restrictions upon, abortion were 

determined legislatively State by State. Casey, however, chose to base its stare decisis 

determination on a different “sort” of reliance. “[P]eople,” it said, “have organized intimate 

relationships and made choices that define their views of themselves and their places in society, in 

reliance on the availability of abortion in the event that contraception should fail.” 505 U.S., at 

856. This falsely assumes that the consequence of overruling Roe would have been to make 

abortion unlawful. It would not; it would merely have permitted the States to do so. Many States 

would unquestionably have declined to prohibit abortion, and others would not have prohibited it 

                                                 
2 While the Court does not overrule Bowers ‘holding that homosexual sodomy is not a “fundamental right,” it is worth 

noting that the “societal reliance” upon that aspect of the decision has been substantial as well. See 10 U.S.C. § 

654(b)(1) (“A member of the armed forces shall be separated from the armed forces ... if ... the member has engaged 

in ... a homosexual act or acts”); Marcum v. McWhorter, 308 F.3d 635, 640–642 (C.A.6 2002) (relying on Bowers in 

rejecting a claimed fundamental right to commit adultery); Mullins v. Oregon, 57 F.3d 789, 793–794 (C.A.9 1995) 

(relying on Bowers in rejecting a grandparent’s claimed “fundamental liberty interes[t]” in the adoption of her 

grandchildren); Doe v. Wigginton, 21 F.3d 733, 739–740 (C.A.6 1994) (relying on Bowers in rejecting a prisoner’s 

claimed “fundamental right” to on-demand HIV testing); Schowengerdt v. United States, 944 F.2d 483, 490 (C.A.9 

1991) (relying on Bowers in upholding a bisexual’s discharge from the armed services); Charles v. Baesler, 910 F.2d 

1349, 1353 (C.A.6 1990) (relying on Bowers in rejecting fire department captain’s claimed “fundamental” interest in 

a promotion); Henne v. Wright, 904 F.2d 1208, 1214–1215 (C.A.8 1990) (relying on Bowers in rejecting a claim that 

state law restricting surnames that could be given to children at birth implicates a “fundamental right”); Walls v. 

Petersburg, 895 F.2d 188, 193 (C.A.4 1990) (relying on Bowers in rejecting substantive-due-process challenge to a 

police department questionnaire that asked prospective employees about homosexual activity); High Tech Gays v. 

Defense Industrial Security Clearance Office, 895 F.2d 563, 570–571 (C.A.9 1990) (relying on Bowers ‘ holding that 

homosexual activity is not a fundamental right in rejecting—on the basis of the rational-basis standard—an equal-

protection challenge to the Defense Department’s policy of conducting expanded investigations into backgrounds of 

gay and lesbian applicants for secret and top-secret security clearances). 
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within six months (after which the most significant reliance interests would have expired). Even 

for persons in States other than these, the choice would not have been between abortion and 

childbirth, but between abortion nearby and abortion in a neighboring State. 

  

To tell the truth, it does not surprise me, and should surprise no one, that the Court has chosen 

today to revise the standards of stare decisis set forth in Casey. It has thereby exposed Casey’s 

extraordinary deference to precedent for the result-oriented expedient that it is. 

  

II 

 

Having decided that it need not adhere to stare decisis, the Court still must establish that Bowers 

was wrongly decided and that the Texas statute, as applied to petitioners, is unconstitutional. 

  

Texas Penal Code Ann. § 21.06(a) (2003) undoubtedly imposes constraints on liberty. So do laws 

prohibiting prostitution, recreational use of heroin, and, for that matter, working more than 60 

hours per week in a bakery. But there is no right to “liberty” under the Due Process Clause, though 

today’s opinion repeatedly makes that claim. * * * The Fourteenth Amendment expressly allows 

States to deprive their citizens of “liberty,” so long as “due process of law” is provided: 

 

“No state shall ... deprive any person of life, liberty, or property, without due 

process of law.” Amdt. 14 (emphasis added). 

  

Our opinions applying the doctrine known as “substantive due process” hold that the Due Process 

Clause prohibits States from infringing fundamental liberty interests, unless the infringement is 

narrowly tailored to serve a compelling state interest. Washington v. Glucksberg, 521 U.S., at 721. 

We have held repeatedly, in cases the Court today does not overrule, that only fundamental rights 

qualify for this so-called “heightened scrutiny” protection—that is, rights which are “‘deeply 

rooted in this Nation’s history and tradition,’” [citing Reno v. Flores, 507 U.S. 292, 303 (1993); 

United States v. Salerno, 481 U.S. 739, 751 (1987); Michael H. v. Gerald D., 491 U.S. 110, 122 

(1989); Moore v. East Cleveland, 431 U.S. 494, 503 (1977) (plurality opinion); Meyer v. Nebraska, 

262 U.S. 390, 399 (1923). All other liberty interests may be abridged or abrogated pursuant to a 

validly enacted state law if that law is rationally related to a legitimate state interest. 

  

Bowers held, first, that criminal prohibitions of homosexual sodomy are not subject to heightened 

scrutiny because they do not implicate a “fundamental right” under the Due Process Clause, 478 

U.S., at 191–194. Noting that “[p]roscriptions against that conduct have ancient roots,” id., at 192, 

that “[s]odomy was a criminal offense at common law and was forbidden by the laws of the 

original 13 States when they ratified the Bill of Rights,” ibid., and that many States had retained 

their bans on sodomy, id., at 193, Bowers concluded that a right to engage in homosexual sodomy 

was not “ ‘deeply rooted in this Nation’s history and tradition,’ ” id., at 192. 

  

The Court today does not overrule this holding. Not once does it describe homosexual sodomy as 

a “fundamental right” or a “fundamental liberty interest,” nor does it subject the Texas statute to 

strict scrutiny. Instead, having failed to establish that the right to homosexual sodomy is “ ‘deeply 

rooted in this Nation’s history and tradition,’ ” the Court concludes that the application of Texas’s 

statute to petitioners’ conduct fails the rational-basis test, and overrules Bowers’ holding to the 
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contrary, see id., at 196. * * * 

  

III 

 

The Court’s description of “the state of the law” at the time of Bowers only confirms that Bowers 

was right. The Court points to Griswold v. Connecticut, 381 U.S. 479, 481–482 (1965). But that 

case expressly disclaimed any reliance on the doctrine of “substantive due process,” and grounded 

the so-called “right to privacy” in penumbras of constitutional provisions other than the Due 

Process Clause. Eisenstadt v. Baird, 405 U.S. 438 (1972), likewise had nothing to do with 

“substantive due process”; it invalidated a Massachusetts law prohibiting the distribution of 

contraceptives to unmarried persons solely on the basis of the Equal Protection Clause. Of course 

Eisenstadt contains well-known dictum relating to the “right to privacy,” but this referred to the 

right recognized in Griswold—a right penumbral to the specific guarantees in the Bill of Rights, 

and not a “substantive due process” right. 

  

Roe v. Wade recognized that the right to abort an unborn child was a “fundamental right” protected 

by the Due Process Clause. 410 U.S., at 155. The Roe Court, however, made no attempt to establish 

that this right was “‘deeply rooted in this Nation’s history and tradition’”; instead, it based its 

conclusion that “the Fourteenth Amendment’s concept of personal liberty ... is broad enough to 

encompass a woman’s decision whether or not to terminate her pregnancy” on its own normative 

judgment that antiabortion laws were undesirable. See id., at 153. We have since rejected Roe’s 

holding that regulations of abortion must be narrowly tailored to serve a compelling state interest, 

see Planned Parenthood v. Casey, 505 U.S., at 876 (joint opinion of O’CONNOR, KENNEDY, 

and SOUTER, JJ.); id., at 951–953 (REHNQUIST, C. J., concurring in judgment in part and 

dissenting in part)—and thus, by logical implication, Roe’s holding that the right to abort an unborn 

child is a “fundamental right.” See 505 U.S., at 843–912 (joint opinion of O’CONNOR, 

KENNEDY, and SOUTER, JJ.) (not once describing abortion as a “fundamental right” or a 

“fundamental liberty interest”). 

  

* * * It is (as Bowers recognized) entirely irrelevant whether the laws in our long national tradition 

criminalizing homosexual sodomy were “directed at homosexual conduct as a distinct matter.” 

Whether homosexual sodomy was prohibited by a law targeted at same-sex sexual relations or by 

a more general law prohibiting both homosexual and heterosexual sodomy, the only relevant point 

is that it was criminalized—which suffices to establish that homosexual sodomy is not a right 

“deeply rooted in our Nation’s history and tradition.” The Court today agrees that homosexual 

sodomy was criminalized and thus does not dispute the facts on which Bowers actually relied. 

  

Next the Court makes the claim, again unsupported by any citations, that “[l]aws prohibiting 

sodomy do not seem to have been enforced against consenting adults acting in private.” The key 

qualifier here is “acting in private”—since the Court admits that sodomy laws were enforced 

against consenting adults (although the Court contends that prosecutions were “infrequen[t]”). I 

do not know what “acting in private” means; surely consensual sodomy, like heterosexual 

intercourse, is rarely performed on stage. If all the Court means by “acting in private” is “on private 

premises, with the doors closed and windows covered,” it is entirely unsurprising that evidence of 

enforcement would be hard to come by. (Imagine the circumstances that would enable a search 

warrant to be obtained for a residence on the ground that there was probable cause to believe that 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133440&pubNum=708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965125098&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127089&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965125098&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126316&pubNum=708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126316&pubNum=708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126316&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126316&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


consensual sodomy was then and there occurring.) Surely that lack of evidence would not sustain 

the proposition that consensual sodomy on private premises with the doors closed and windows 

covered was regarded as a “fundamental right,” even though all other consensual sodomy was 

criminalized. There are 203 prosecutions for consensual, adult homosexual sodomy reported in the 

West Reporting system and official state reporters from the years 1880–1995. See W. Eskridge, 

Gaylaw: Challenging the Apartheid of the Closet 375 (1999) (hereinafter Gaylaw). There are also 

records of 20 sodomy prosecutions and 4 executions during the colonial period. J. Katz, 

Gay/Lesbian Almanac 29, 58, 663 (1983). Bowers’ conclusion that homosexual sodomy is not a 

fundamental right “deeply rooted in this Nation’s history and tradition” is utterly unassailable. 

  

Realizing that fact, the Court instead says: “[W]e think that our laws and traditions in the past half 

century are of most relevance here. These references show an emerging awareness that liberty 

gives substantial protection to adult persons in deciding how to conduct their private lives in 

matters pertaining to sex.” (emphasis added). Apart from the fact that such an “emerging 

awareness” does not establish a “fundamental right,” the statement is factually false. States 

continue to prosecute all sorts of crimes by adults “in matters pertaining to sex”: prostitution, adult 

incest, adultery, obscenity, and child pornography. Sodomy laws, too, have been enforced “in the 

past half century,” in which there have been 134 reported cases involving prosecutions for 

consensual, adult, homosexual sodomy. Gaylaw 375. In relying, for evidence of an “emerging 

recognition,” upon the American Law Institute’s 1955 recommendation not to criminalize 

“‘consensual sexual relations conducted in private,’” the Court ignores the fact that this 

recommendation was “a point of resistance in most of the states that considered adopting the Model 

Penal Code.” Gaylaw 159. 

  

In any event, an “emerging awareness” is by definition not “deeply rooted in this Nation’s history 

and tradition[s],” as we have said “fundamental right” status requires. Constitutional entitlements 

do not spring into existence because some States choose to lessen or eliminate criminal sanctions 

on certain behavior. Much less do they spring into existence, as the Court seems to believe, because 

foreign nations decriminalize conduct. The Bowers majority opinion never relied on “values we 

share with a wider civilization,” but rather rejected the claimed right to sodomy on the ground that 

such a right was not “‘deeply rooted in this Nation’s history and tradition,’” 478 U.S., at 193–194 

(emphasis added). * * *  

  

IV 

 

I turn now to the ground on which the Court squarely rests its holding: the contention that there is 

no rational basis for the law here under attack. This proposition is so out of accord with our 

jurisprudence—indeed, with the jurisprudence of any society we know—that it requires little 

discussion. 

  

The Texas statute undeniably seeks to further the belief of its citizens that certain forms of sexual 

behavior are “immoral and unacceptable,” Bowers, supra, at 196—the same interest furthered by 

criminal laws against fornication, bigamy, adultery, adult incest, bestiality, and obscenity. Bowers 

held that this was a legitimate state interest. The Court today reaches the opposite conclusion. The 

Texas statute, it says, “furthers no legitimate state interest which can justify its intrusion into the 

personal and private life of the individual,” ante, at 2484 (emphasis added). The Court embraces 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133440&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133440&pubNum=0000708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133440&pubNum=708&originatingDoc=I64f913259c9711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


instead Justice STEVENS’ declaration in his Bowers dissent, that “‘the fact that the governing 

majority in a State has traditionally viewed a particular practice as immoral is not a sufficient 

reason for upholding a law prohibiting the practice.’” This effectively decrees the end of all morals 

legislation. If, as the Court asserts, the promotion of majoritarian sexual morality is not even a 

legitimate state interest, none of the above-mentioned laws can survive rational-basis review. 

  

V 

 

Finally, I turn to petitioners’ equal-protection challenge, which no Member of the Court save 

Justice O’CONNOR embraces: On its face § 21.06(a) applies equally to all persons. Men and 

women, heterosexuals and homosexuals, are all subject to its prohibition of deviate sexual 

intercourse with someone of the same sex. To be sure, § 21.06 does distinguish between the sexes 

insofar as concerns the partner with whom the sexual acts are performed: men can violate the law 

only with other men, and women only with other women. But this cannot itself be a denial of equal 

protection, since it is precisely the same distinction regarding partner that is drawn in state laws 

prohibiting marriage with someone of the same sex while permitting marriage with someone of 

the opposite sex. 

  

The objection is made, however, that the antimiscegenation laws invalidated in Loving v. Virginia, 

388 U.S. 1, 8 (1967), similarly were applicable to whites and blacks alike, and only distinguished 

between the races insofar as the partner was concerned. In Loving, however, we correctly applied 

heightened scrutiny, rather than the usual rational-basis review, because the Virginia statute was 

“designed to maintain White Supremacy.” Id., at 6, 11. A racially discriminatory purpose is always 

sufficient to subject a law to strict scrutiny, even a facially neutral law that makes no mention of 

race. See Washington v. Davis, 426 U.S. 229, 241–242 (1976). No purpose to discriminate against 

men or women as a class can be gleaned from the Texas law, so rational-basis review applies. That 

review is readily satisfied here by the same rational basis that satisfied it in Bowers. * * * 

  

* * * Justice O’CONNOR simply decrees application of “a more searching form of rational basis 

review” to the Texas statute. The cases she cites do not recognize such a standard, and reach their 

conclusions only after finding, as required by conventional rational-basis analysis, that no 

conceivable legitimate state interest supports the classification at issue. [citing Romer v. Evans; 

Cleburne v. Cleburne Living Center, Inc.; Department of Agriculture v. Moreno]. Nor does Justice 

O’CONNOR explain precisely what her “more searching form” of rational-basis review consists 

of. It must at least mean, however, that laws exhibiting “a desire to harm a politically unpopular 

group,” are invalid even though there may be a conceivable rational basis to support them. 

  

This reasoning leaves on pretty shaky grounds state laws limiting marriage to opposite-sex 

couples. Justice O’CONNOR seeks to preserve them by the conclusory statement that “preserving 

the traditional institution of marriage” is a legitimate state interest. But “preserving the traditional 

institution of marriage” is just a kinder way of describing the State’s moral disapproval of same-

sex couples. Texas’s interest in § 21.06 could be recast in similarly euphemistic terms: “preserving 

the traditional sexual mores of our society.” In the jurisprudence Justice O’CONNOR has 

seemingly created, judges can validate laws by characterizing them as “preserving the traditions 

of society” (good); or invalidate them by characterizing them as “expressing moral disapproval” 

(bad). 
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* * * 

 

Today’s opinion is the product of a Court, which is the product of a law-profession culture, that 

has largely signed on to the so-called homosexual agenda, by which I mean the agenda promoted 

by some homosexual activists directed at eliminating the moral opprobrium that has traditionally 

attached to homosexual conduct. I noted in an earlier opinion the fact that the American 

Association of Law Schools (to which any reputable law school must seek to belong) excludes 

from membership any school that refuses to ban from its job-interview facilities a law firm (no 

matter how small) that does not wish to hire as a prospective partner a person who openly engages 

in homosexual conduct. See Romer, supra, at 653. 

  

One of the most revealing statements in today’s opinion is the Court’s grim warning that the 

criminalization of homosexual conduct is “an invitation to subject homosexual persons to 

discrimination both in the public and in the private spheres.” It is clear from this that the Court has 

taken sides in the culture war, departing from its role of assuring, as neutral observer, that the 

democratic rules of engagement are observed. Many Americans do not want persons who openly 

engage in homosexual conduct as partners in their business, as scoutmasters for their children, as 

teachers in their children’s schools, or as boarders in their home. They view this as protecting 

themselves and their families from a lifestyle that they believe to be immoral and destructive. The 

Court views it as “discrimination” which it is the function of our judgments to deter. So imbued is 

the Court with the law profession’s anti-anti-homosexual culture, that it is seemingly unaware that 

the attitudes of that culture are not obviously “mainstream”; that in most States what the Court 

calls “discrimination” against those who engage in homosexual acts is perfectly legal; that 

proposals to ban such “discrimination” under Title VII have repeatedly been rejected by Congress, 

see Employment Non–Discrimination Act of 1994, S. 2238, 103d Cong., 2d Sess. (1994); Civil 

Rights Amendments, H.R. 5452, 94th Cong., 1st Sess. (1975); that in some cases such 

“discrimination” is mandated by federal statute, see 10 U.S.C. § 654(b)(1) (mandating discharge 

from the Armed Forces of any service member who engages in or intends to engage in homosexual 

acts); and that in some cases such “discrimination” is a constitutional right, see Boy Scouts of 

America v. Dale, 530 U.S. 640 (2000). 

  

Let me be clear that I have nothing against homosexuals, or any other group, promoting their 

agenda through normal democratic means. Social perceptions of sexual and other morality change 

over time, and every group has the right to persuade its fellow citizens that its view of such matters 

is the best. That homosexuals have achieved some success in that enterprise is attested to by the 

fact that Texas is one of the few remaining States that criminalize private, consensual homosexual 

acts. But persuading one’s fellow citizens is one thing, and imposing one’s views in absence of 

democratic majority will is something else. I would no more require a State to criminalize 

homosexual acts—or, for that matter, display any moral disapprobation of them—than I would 

forbid it to do so. What Texas has chosen to do is well within the range of traditional democratic 

action, and its hand should not be stayed through the invention of a brand-new “constitutional 

right” by a Court that is impatient of democratic change. It is indeed true that “later generations 

can see that laws once thought necessary and proper in fact serve only to oppress”; and when that 

happens, later generations can repeal those laws. But it is the premise of our system that those 

judgments are to be made by the people, and not imposed by a governing caste that knows best. 
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One of the benefits of leaving regulation of this matter to the people rather than to the courts is 

that the people, unlike judges, need not carry things to their logical conclusion. The people may 

feel that their disapprobation of homosexual conduct is strong enough to disallow homosexual 

marriage, but not strong enough to criminalize private homosexual acts—and may legislate 

accordingly. The Court today pretends that it possesses a similar freedom of action, so that we 

need not fear judicial imposition of homosexual marriage, as has recently occurred in Canada (in 

a decision that the Canadian Government has chosen not to appeal). See Halpern v. Toronto, 2003 

WL 34950 (Ontario Ct.App.); Cohen, Dozens in Canada Follow Gay Couple’s Lead, Washington 

Post, June 12, 2003, p. A25. At the end of its opinion—after having laid waste the foundations of 

our rational-basis jurisprudence—the Court says that the present case “does not involve whether 

the government must give formal recognition to any relationship that homosexual persons seek to 

enter.” Do not believe it. More illuminating than this bald, unreasoned disclaimer is the progression 

of thought displayed by an earlier passage in the Court’s opinion, which notes the constitutional 

protections afforded to “personal decisions relating to marriage, procreation, contraception, family 

relationships, child rearing, and education,” and then declares that “[p]ersons in a homosexual 

relationship may seek autonomy for these purposes, just as heterosexual persons do.” (emphasis 

added). Today’s opinion dismantles the structure of constitutional law that has permitted a 

distinction to be made between heterosexual and homosexual unions, insofar as formal recognition 

in marriage is concerned. If moral disapprobation of homosexual conduct is “no legitimate state 

interest” for purposes of proscribing that conduct; and if, as the Court coos (casting aside all 

pretense of neutrality), “[w]hen sexuality finds overt expression in intimate conduct with another 

person, the conduct can be but one element in a personal bond that is more enduring”; what 

justification could there possibly be for denying the benefits of marriage to homosexual couples 

exercising “[t]he liberty protected by the Constitution”? Surely not the encouragement of 

procreation, since the sterile and the elderly are allowed to marry. This case “does not involve” the 

issue of homosexual marriage only if one entertains the belief that principle and logic have nothing 

to do with the decisions of this Court. Many will hope that, as the Court comfortingly assures us, 

this is so. 

  

The matters appropriate for this Court’s resolution are only three: Texas’s prohibition of sodomy 

neither infringes a “fundamental right” (which the Court does not dispute), nor is unsupported by 

a rational relation to what the Constitution considers a legitimate state interest, nor denies the equal 

protection of the laws. I dissent. 

 

 

Justice THOMAS, dissenting. 

 

I join Justice SCALIA’s dissenting opinion. I write separately to note that the law before the Court 

today “is ... uncommonly silly.” Griswold v. Connecticut, 381 U.S. 479, 527 (1965) (Stewart, J., 

dissenting). If I were a member of the Texas Legislature, I would vote to repeal it. Punishing 

someone for expressing his sexual preference through noncommercial consensual conduct with 

another adult does not appear to be a worthy way to expend valuable law enforcement resources. 

  

Notwithstanding this, I recognize that as a Member of this Court I am not empowered to help 

petitioners and others similarly situated. My duty, rather, is to “decide cases ‘agreeably to the 
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Constitution and laws of the United States.’” Id., at 530. And, just like Justice Stewart, I “can find 

[neither in the Bill of Rights nor any other part of the Constitution a] general right of privacy,” or 

as the Court terms it today, the “liberty of the person both in its spatial and more transcendent 

dimensions.” 

 

* * * 
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Lawrence: Questions for Discussion: 

 

1. After Bowers, Justice Lewis Powell retired from the Court.  Later, in 1990, he stated in an 

interview: “‘I think I probably made a mistake in the Hardwick case.’ ‘I do think it was 

inconsistent in a general way with Roe.  When I had the opportunity to reread the opinions 

a few months later, I thought the dissent had the better of the arguments.’” Nat Hentoff, 

Infamous Sodomy Law Struck Down: ‘What Was the State of Georgia Doing in Hardwick’s 

Bedroom?, Village Voice, Dec. 16-22, at 30.  How, if at all, should future Justices factor 

in this extra-judicial statement? 

 

2. Further, quite a number of interesting things happened in the Bowers case as it unfolded.  

First, the Court initially voted to deny certiorari in the case.  Justice White, however, 

wanted cert to be granted and said that he was going to publish a dissent from the denial of 

certiorari saying as much.  This led some Justices to change their cert votes, which in turn 

led the case to be granted. 

 

Second, at the Justice’s first conference to discuss the case after argument, the preliminary 

vote was 5-4 to strike down the Georgia law in question.  Justices Brennan, Marshall, 

Blackmun, and Stevens were in the majority, with the Chief Justice Burger and Justices 

White, Rehnquist, and O’Connor dissenting.  Justice Powell was in the middle.  As 

Professor Jeffries has written, the majority viewed the case as “involving the question of 

‘sexual privacy in the home,’” but Powell’s views were more unsettled.  JOHN C. JEFFRIES, 

JR., JUSTICE LEWIS F. POWELL, JR., 522 (1995).  Powell “was not persuaded that Hardwick 

had any fundamental constitutional right to engage in homosexual sodomy.”  But, Powell 

also apparently believed that it would “violate the Eighth Amendment ‘to punish him 

criminally (imprisonment) for conduct based on a natural sexual urge, privately, and with 

a consenting partner.’”  The latter initially controlled Powell’s thinking about the case.  

But, after some period of time, Powell changed course, deciding that the Eighth 

Amendment issue was not properly presented in the case because the issue had not been 

raised and there was no actual punishment involved in the case. He thereafter formally 

changed his vote from the initial conference.  See id. at 524 (providing details).   

 

At this point, Justice White drew the assignment of writing for the majority.  Justice Powell 

initially planned to write separately and intended not to join the White opinion, leaving it 

solely to speak for a plurality. But, as things unfolded, Powell changed his mind and joined 

the White opinion, while drafting a short concurring opinion.  Professor Jeffries suggests 

that Powell did so because he was 78 at the time and in poor health.  See id. at 526.  (Powell 

retired one year later.) 

 

How, if at all, should this case background influence the way that Bowers is viewed as 

precedent and the application of stare decisis to the decision? 

 



3. Following from the above point, in speaking publicly about Bowers, Roe, and stare decisis, 

Justice Ginsburg once highlighted that Roe had been decided 7-2, while Bowers had been 

decided 5-4.  Should vote counts matter to how the Court values stare decisis?1   

 

4. Note that Justice Kennedy spends little time discussing stare decisis in Lawrence.  Should 

he have done more to explain why it did not counsel in favor of adhering to Bowers?  Is he 

convincing in suggesting that Bowers is different from Roe?   

 

5. Should Kennedy have engaged more fully with Justice Scalia’s attacks on the majority’s 

treatment of stare decisis?  Why do you think he did not do so? 

 

6. Note that Justice O’Connor had been a vote to uphold the law in Bowers.  Does this explain 

the basis of her concurrence in Lawrence and her reluctance to engage with due process 

jurisprudence here?  Should she have engaged more fully with her prior position in 

Bowers?  What do you think about Justice O’Connor’s attempt to remain faithful to Bowers 

while joining the outcome in Lawrence?   

 

7. What exactly is the legal standard applied in Lawrence?    

 

8. Justice Scalia lists a host of laws that he believes are susceptible to invalidation post-

Lawrence.  With the benefit of Obergefell v. Hodges, 135 S.Ct. 2584 (2015), we know that 

his prediction has come true with respect to same-sex marriage.  What about other so-called 

morals legislation? 

 

9. Should the majority have pointed to decisions and legal developments in Europe to support 

its decision?  What does Justice Scalia say in dissent?  Do you agree?  Does such reliance 

help or hurt the Court’s legitimacy (which, recall, was a major focus of the joint opinion in 

Casey)? 

 

10. How do you think the filing of amicus briefs influenced the Court’s decision, if at all, in 

Lawrence?  What does the Court’s citation of amicus briefs teach, if anything, about the 

kinds of amicus briefs that are likely to be influential? 

 

11. Note that the United States, through the Solicitor General’s Office, did not file a brief in 

Lawrence.  It had, however, done so in Casey, arguing in favor of overruling Roe.  Should 

the SG’s office have filed a brief in Casey?  What was the government’s interest in the 

case?  In Lawrence?   

 

                                                 
1 How about where a Justice provides the fifth vote in a major constitutional holding, but refuses to join the opinion 

of his four colleagues, and says in his concurring opinion solely the following with respect to the constitutional issue 

at stake: “I agree with the conclusion reached by Justice BRENNAN in Part III of his [plurality] opinion, that Congress 

has the authority under Article I to abrogate the Eleventh Amendment immunity of the States, although I do not agree 

with much of his reasoning.”  Pennsylvania v. Union Gas Co., 491 U.S. 1, 57 (1989) (White, J., concurring in the 

judgment in part and dissenting in part).  Is it any wonder that the Court later overruled the Brennan plurality opinion 

in Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996)?   



12. How did societal norms influence the Court’s decisions in Casey and Lawrence?  

Similarly?  Or are the cases different?  Note Justice Scalia thought the cases were not so 

different.  

 

13. Read the Following.  Do you agree with the author’s conclusion?  (Recall that Obergefell 

was decided by a 5-4 margin.) 

 

Gay Marriage Is Here to Stay, Even With a Conservative Court 

By Walter Olson 

9 July 2018 

The Wall Street Journal 

 

No matter who replaces Justice Anthony Kennedy, gay marriage isn’t going anywhere: The court 

won’t overturn Justice Kennedy’s 5-4 decision in Obergefell v. Hodges (2015). Don’t believe me? 

Let’s count eight reasons: 

 

1. Most closely fought landmark decisions don’t get overturned when the losing faction becomes 

a majority. When they do, there's usually foreshadowing, in which justices in the minority have 

conspicuously challenged the ruling’s legitimacy. At least two post-Obergefell decisions have now 

gone by in which conservative justices have refrained from such challenges: Pavan v. Smith (2017) 

and Masterpiece Cakeshop v. Colorado Civil Rights Commission (2018). 

 

2. In deciding whether to respect stare decisis and follow a precedent deemed wrongly decided, 

justices apply standards that can appear wobbly and uncertain. But whatever else is on their minds, 

they always claim to take seriously the practical dangers of upending a decision on which many 

people have relied. 

 

Few legal strokes would be as disruptive, yet fully avoidable, as trying to unscramble the 

Obergefell omelet. Large numbers of marriages would be legally nullified in a moment, imperiling 

everyday rights of inheritance, custody, pensions, tax status and much more. These effects would 

hit on day one because an earlier generation of social conservatives managed to write bans on 

same-sex marriage and equivalents into many state constitutions. Those bans would prevent 

elected officials from finding legal half-measures to avert massive dislocation for innocent 

persons. 

 

3. The American public would not view all this turmoil as somehow worth enduring in order to 

get rid of a widely detested decision. Since the Obergefell ruling, as per Pew Research last year, 

the longstanding trend toward acceptance of same-sex marriage has continued, with support rising 

from 55% in 2015 to 62% in 2017. Just 32% of Americans opposed gay marriage as of last year. 

Opposition to legal recognition of same-sex marriage commands less than a majority even among 

those who vote or lean Republican. University of Virginia legal scholar Sai Prakash writes that in 

this area Justice Kennedy’s “opinions seem secure because his jurisprudence largely mirrors 

changes in society.” 
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4. Nor would the chaos be likely to please President Trump, who went on “60 Minutes” days after 

his election and said of the gay-marriage legal cases: “They’ve been settled, and I’m fine with 

that.” 

 

5. Since Obergefell came down, cooler heads on the social-conservative side have urged pivoting 

away from vain attempts to block the transformation in public opinion, in favor of finding an 

accommodation for religious minorities who object -- the theme of Masterpiece Cakeshop and 

several pending cases. 

 

6. The one high-court decision to test Obergefell’s limits is Pavan, a somewhat technical case on 

the issuance of amended birth certificates. After the Arkansas Supreme Court seemed less than 

fully on board with Obergefell’s spirit, the high court swatted it down in a six-justice per curiam 

summary reversal -- legalese for telling a balky teen, “We don’t even want to hear your story about 

this, now go clean up what you did.” Widely noted on Pavan: Chief Justice John Roberts crossed 

over to join the four liberals and Justice Kennedy. Equally notable: Justice Neil Gorsuch, writing 

for the three dissenters who wanted to hear the state’s argument, stayed well away from culture-

war implications and framed the dispute as about how best to implement Obergefell, not whether 

to retreat from it. 

 

7. The Arkansas case aside, Obergefell has been logistically easy to administer; in general, states 

know what is expected of them, they've done it, and life goes on. 

 

8. In Masterpiece Cakeshop last month, every conservative justice save Clarence Thomas signed 

onto Justice Kennedy’s language as follows: “Our society has come to the recognition that gay 

persons and gay couples cannot be treated as social outcasts or as inferior in dignity and worth. 

For that reason the laws and the Constitution can, and in some instances must, protect them in the 

exercise of their civil rights. The exercise of their freedom on terms equal to others must be given 

great weight and respect by the courts.” 

 

If there is a danger for Obergefell over the longer term, it lies in some critics’ claim that gay 

marriage is somehow in unavoidable future tension with religious liberty. As Justice Samuel 

Alito noted in last month's Janus decision, stare decisis is easier to abandon when a challenged 

precedent is thought itself to impinge on a constitutional right. 

 

This “inevitable conflict with religious liberty” argument -- which Justice Alito touched on in his 

Obergefell dissent -- is unsound, most notably because any high-court majority inclined to overturn 

Obergefell would also have the votes to apply the First Amendment directly to secure whatever 

religious objectors’ rights it thought necessary to vindicate. Still, the argument underscores an 

additional reason to hope that in its consideration of objectors -- bakers, florists, photographers 

and the rest -- the court takes care to respect both pluralism and liberty. 


