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Illegal Imprisonment:
Mass Incarceration and Judicial Debilitation in Post-Katrina New Orleans

Abstract:

In the wake of Hurricane Katrina, incarcerated New Orleanians suffered in ways that far
exceeded initial understandings of the scope of the storm. New Orleans’s criminal justice system
was utterly debilitated by the storm, with courts closed, judges and attorneys evacuated, and
evidence underwater and destroyed. The many thousands who had been imprisoned in New
Orleans prior to the storm were transferred throughout the state, their contact with family, friends
and attorneys severed.

Additionally, in the days and weeks following the storm, erroneous reports suggested that
New Orleans had devolved into lawlessness. This reporting triggered an unwarranted amount of
the general relief effort to be focused on law enforcement, and hundreds of arrests were made
despite the fact that courts were still closed and attorneys still absent. The cumulative result of
mass incarceration and judicial debilitation was widespread denial of fundamental constitutional
and due process rights, including, notably, the essential right to challenge the legality of one’s
imprisonment through a writ of habeas corpus. For those who suffered so greatly as a result,
possible remedies such as pardon and criminal record expungement should be explored and
thoughtfully considered.

In the wake of Hurricane Katrina, the city of New Orleans met a disaster of enormous
scale with a new form of disaster relief. The improvisation and construction of a temporary
lock-up, “Camp Greyhound,” as a solution to combat perceived lawlessness reflected the
erroneous impression that martial law had been declared. With no emergency plan to rely upon,
and no precedent to look to of another city faced with the scope of disaster and paralysis that
confronted New Orleans, local, state and federal law enforcement officials took some aspects of
criminal justice into their own hands. Guided by shoot on sight orders and severely colored by
racial bias, mass arrest and incarceration of people, primarily for property crimes, began. This

improvised system was a disproportionate and racially charged response to the situation, and



effectively suspended the constitutional rights of all who were caught within Camp Greyhound,
by channeling them into abusive conditions® and towards a non-functioning judicial system.

What emerged in post-Katrina Louisiana looked like a hybrid of martial and civilian law.
When the storm hit, Orleans Parish Prison (OPP), the ninth largest jail in the United States, held
at least 6,500 and as many as 8,000 prisoners.?> Those prisoners, most of whom were pre-trial
and approximately 60 percent of whom had been arrested on attachments, traffic violations,
public drunkenness or failure to pay a fine, were shipped to dozens of jails and prisons
throughout the state.®> Furthermore, in the weeks following the storm, law enforcement officials
assumed a posture of martial law and made thousands of arrests. As a result, the system became
increasingly over-burdened and back-logged. Meanwhile, however, all New Orleans-based
judicial actors, including the state Supreme Court, closed their doors, and all legal proceedings,
including the right to habeas corpus relief, were suspended. For months that stretched into a
year, the criminal justice and judicial systems hovered in “legal limbo,” and prisoners served
illegal sentences that became known as doing “Katrina time.” Such grievous violations of these
prisoners’ rights are unjustifiable, and those who suffered under this system of improvised
evacuation-through-incarceration are owed a remedy.

This paper will explore aspects of the systemic failure that contributed to large-scale
suspension of basic constitutional and due process rights in Post-Katrina New Orleans. Chief
among these rights is the power to challenge the legality of one’s imprisonment through the writ

of habeas corpus. The first section begins with a brief discussion of the context in which habeas

! An examination of these conditions is beyond the scope of this paper, but has been exhaustively explored by
others. See, e.g. AM. CIVIL LIBERTIES UNION, ABANDONED AND ABUSED: ORLEANS PARISH PRISONERS IN THE WAKE
OF HURRICANE KATRINA (2006); HUMAN RIGHTS WATCH, NEW ORLEANS: PRISONERS ABANDONED TO FLOOD
WATERS (2005).

2 ACLU, supra note 1, at 13, 29 (giving this range of numbers because of “wild” variation and inconsistency in
reports).

¥ ACLU, supra note 1, at 13, 79.



corpus has historically been suspended, as a necessary result of a declaration of martial law.
Post-Katrina New Orleans falls outside of this traditional framework, yet was characterized by a
suspension of habeas nonetheless, begging important questions about future natural disaster
scenarios of Katrina’s scale. The second section looks at the extraordinary series of events that
transpired after New Orleans’ judicial system flooded and shut down, and the response of the
state legislature to these events. The third section highlights how nation-wide media coverage of
alleged crime and resultant law enforcement efforts on the ground collided with the debilitated
court system to break the back of an already struggling criminal justice system. The paper
concludes by proposing two crucial areas for further discussion: lessons to be learned from the
constitutional crisis precipitated by Hurricane Katrina, and possible remedies for those whose

rights were violated.

1. THE BOUNDS OF HABEAS CORPUS

In the days and weeks following Hurricane Katrina, concerns about executive usurpation
of power, deeply rooted in our legal system, contributed immensely to the confusion about who
was in charge. Perversely, a reluctance (or inability) to exercise emergency powers led to an ad-
hoc approach to emergency response that produced inconceivable restrictions on the
constitutional rights of thousands. Acting under the impression that martial law was needed in
the midst of chaos, law enforcement officials roped a massive number of individuals in for
actions that directly stemmed from the disaster. At the same moment that this effort was
undertaken, the courts in and around New Orleans closed down for a prolonged holiday. But
what does closure of the courts mean in the context of a natural disaster, as opposed to civil war

or foreign invasion?



The writ of habeas corpus is one of our most sacred constitutional rights. It provides an
ultimate line of personal defense, by which a prisoner may challenge the legality of her
incarceration. For this reason, it is equated by the general public with the essential concept of
liberty.* The significance of the writ of habeas corpus is underscored by the language of the
Constitution, which provides that the writ “shall not be suspended, unless when in cases of
rebellion or invasion the public safety may require it.”> Yet in the months immediately following
Hurricane Katrina, lacking any rebellion or invasion, the Supreme Court of Louisiana refused to
open its doors to hear a writ requesting that the habeas process be centralized.® This decision by
Louisiana’s high court fell outside traditional constitutional bounds.

The contours of habeas corpus have changed over time. Indeed, in his Constitutional
History of Habeas Corpus, William Duker notes that, “like liberty itself, the writ is the product
of continuous creation.”” Duker documents how, through a process of on-going constitutional
interpretation and change, habeas corpus has been transformed and its use broadened. From the
time of the Framers until the Civil War, the power to suspend habeas corpus was understood as
having been vested solely in Congress.® It was not until President Lincoln suspended the writ
during the Civil War that the question arose whether the Executive was also so authorized. The
Supreme Court ruled against Lincoln, arguing that the Framers had not intended to confer on the

Executive such “regal and absolute power over the liberty of the citizen.”® Thereafter, however,

* See generally, WILLIAM F. DUKER, A CONSTITUTIONAL HISTORY OF HABEAS CORPUS (Greenwood Press 1980).
>U.S.CoNnsT. 1,89,

® Ansari v. State, 913 So. 2d 834 (La. 2005) (denying without explanation a petition requesting an emergency
opening of the court in order to designate one district judge to handle habeas petitions).

" DUKER, supra note 4, at 7.

®1d. at 148.

° Ex Parte Merryman, 17 Fed. Cas. 144, 151 (C.C.D.Md. 1861).



suspensions of habeas corpus often occurred by executive order, but with Congressional
approval, leaving the issue of legislative versus executive power muddled at best.*

The principal way in which habeas corpus has historically been suspended is through a
declaration of martial law. The inverse connection between the two was first set forth in
consideration of President Lincoln’s decision to declare martial law even in states far from the
battlegrounds of the Civil War.* The Field Theory proposed that suspension of the writ was a
“necessary consequence” of an imposition of martial law."? Four years later, the Supreme Court
more precisely identified the limits upon a declaration of martial law, and in doing so drew a
definitive connection to the suspension of habeas corpus rights.”® In Ex Parte Milligan, the
Supreme Court held that martial law may only arise from an actual invasion, such that
“effectually closes the courts.”** The Court emphasized that “[m]artial rule can never exist
where the courts are open, and in the proper and unobstructed exercise of their jurisdiction.”*
In laying down this bright line rule, the Court made clear that to declare martial law in the
absence of such circumstances would be an unjustifiable usurpation of power.'®

Following Milligan, the Supreme Court has repeatedly checked undue infringement on
habeas corpus during times of military involvement that fall short of actual warfare. After the
bombing of Pearl Harbor, the Governor of Hawaii issued a proclamation to “suspend the...writ

of habeas corpus, or place the Territory under martial law,” contingent upon Executive approval

(which was granted).'” A full three years later, the Court formally put an end to that declaration,

1% DUKER, supra note 4, at 149.
1 Ex Parte Field, 9 F.Cas. 1 (C.C.Vt. 1862).
21d. at 8.
B Ex Parte Milligan, 71 U.S. 2, 127 (1866).
Y 1d. (laying out four criteria for a declaration of martial law: 1) strict conditions of necessity; 2) during war; 3)
when the courts are closed; 4) only in the area of actual war).
15
Id.
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" Duncan v. Kahanamoku, 327 U.S. 304, 308 (1946).



admonishing that the proclamation did not entitle the Hawaiian government to “obliterate the
judicial system.”® In another case reigning in the power of the Executive to call upon the
military to assist in settling a labor dispute, Justice Jackson conjectured that the Framers
“suspected that emergency powers would tend to kindle emergencies,” and for that very reason
did not expressly provide for the exercise of extraordinary authority beyond the language of the
carefully crafted Habeas clause, limited to “rebellion or invasion.”®

As Louisiana reeled from Hurricane Katrina, Governor Kathleen Babineaux Blanco
recognized that, despite the chaotic state of affairs, a declaration of martial law was unjustifiable.
Although martial law is within the purview of state governors, its reservation for use during
times of insurrection and rebellion has been made clear.® Applying the rule in Milligan that
martial law may be relied upon only where civil authority and the administration of criminal
justice have been deposed, the situation in New Orleans simply did not call for such measures.*
In her media briefing of September 3, 2005, Governor Blanco indicated that active duty troops,
prohibited from undertaking law enforcement operations, were focused on continuing efforts “to
create and maintain a secure environment.” While the situation in New Orleans remained dire,
the government was still calling the shots. By contrast, the court in Milligan set forth that
martial law is established when a military commander, on a claim of necessity and subject only
to the restraint of the Executive, substitutes military force and punishment “without fixed or

certain rules” for the established system of law.?? In such times, “republican government is a

failure, and there is an end of liberty regulated by law,” for “[c]ivil liberty and this kind of

81d. at 315.

19 Youngtown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 650 (1952).

20 Kim Lane Scheppele, North American Emergencies: The Use of Emergency Powers in Canada and the United
States, 4 INT’L J. CONST. L. 213, 216-17 (2006) (noting the Supreme Court’s decision to uphold Rhode Island
governor’s declaration of martial law “served to justify other governors in their declarations;” troops were called to
put down local rebellions 125 times between 1877-1945. See Luther v. Borden, 48 U.S. 1 (1849)).

1 See Milligan, 71 U.S. at 127.

22 1d. at 124.



martial law cannot endure together.”?®* Though all levels of government failed in many aspects
of their response to Hurricane Katrina, military take-over was not necessary and could not have
improved the disastrous situation.

The interdependence of the suspension of habeas corpus with a declaration of martial law
indicates that the former is also a measure reserved for extreme circumstances, such as when the
judicial system has been rendered powerless. The Milligan court spoke of times of “great crisis,”
when the power to suspend the writ of habeas corpus was essential to deal with men “wicked
enough” to incite others to resist the authority of government.?* The court held that

Unquestionably, there is then an exigency which demands that the government, if it

should see fit in the exercise of a proper discretion to make arrests, should not be

required to produce the persons arrested in answer to a writ of habeas corpus (emphasis

added).”
The discussion in Milligan is hard to square with the situation of a jurisdiction whose legal
system was wiped out by a natural, rather than man-made force. The practical necessity of
suspending habeas remained, yet the traditional rationale for justifying that suspension did not.
For this reason, Louisiana hovered in legal limbo following Hurricane Katrina. The proper
response to court closure in the context of natural disaster has never been addressed by the courts
and was not immediately clear.

Two important elements that pertain to the situation in New Orleans emerge from the
Milligan framework. First, there is the contingency that the courts be closed, fundamentally a
practical matter—if the judicial system is inoperable, the ability to challenge the legality of one’s
detention is effectively suspended. Second, in exigent circumstances, the government must

exercise proper discretion with respect to who is arrested and subsequently denied the right to

habeas relief. Sadly, the curtailment of “liberty regulated by law” was felt by thousands of

Zd.
241d. at 125.
2 1d. at 125-26.



incarcerated New Orleanians after Hurricane Katrina, even in the absence of a formal declaration
of martial law. Indeed, at times it appeared that even those at the highest levels of government
were confused about whether or not martial law had been declared.”® As explored in section 3,
“proper discretion to make arrests” was not exercised as mass arrests were made and thousands
of people’s rights were denied. At the same time, courts were flooded and forced to close their
doors. Executive orders from Governor Blanco subsequently suspended legal deadlines
throughout the state, thereby denying due process rights and habeas corpus relief to those who
were simultaneously being arrested in droves. The result was a “constitutional crisis” of

immense proportions for the incarcerated victims of Hurricane Katrina.?’

2. “CONSTITUTIONAL CRISIS”

On September 6, Governor Blanco authorized the suspension of all deadlines in legal
proceedings in all Louisiana state courts, reasoning that the impact of Hurricane Katrina
extended beyond the areas directly impacted to include attorneys and clients in other parts of the
state as well.?®  This suspension was initially intended to last only until September 25, but was
subsequently extended until October 25.% Included in the suspension were all “non-
constitutionally mandated deadlines in criminal proceedings,” a category into which the writ of

habeas corpus falls. Although Article 21 of Louisiana’s Constitution provides that “the writ of

% See, e.g., Dana Milbrook, White House Punts as the Wackenhuts Blitz, WASH. PosT, Sept. 2, 2005, at A17
(transcribing White House briefing in which Department of Homeland Security Secretary Michael Chertoff
dispelled rumors that the Gulf Coast was not, “as it has been erroneously reported, [under] martial law;” two days
previous, White House Press Secretary Scott McClellan had told reporters: “As you’re all aware, martial law has
been declared in Mississippi and Louisiana”).

% See Laura Parker, People Arrested Before Katrina Still Await Trial, USA ToDAY, Feb. 27, 2006, at A4 (quoting
Criminal Court Judge Arthur Hunter).

%8 Exec. Order No. KBB 2005 — 32, La. Reg. 2169 (Sept. 2005).

 Exec. Order No. KBB 2005 — 48, La. Reg. 2352 (Oct. 2005).



habeas corpus shall not be suspended,” it is the Code of Criminal Procedure which lays out the
applicable deadlines. Article 354 provides
The court to which the application is presented shall immediately grant a writ of habeas
corpus, unless it appears...that the person in custody is not entitled to be set at liberty.
The writ may issue at any time on any day, in term time or vacation, and shall fix the

place and time for the answer, which shall be as early as practicable, and shall not

exceed seventy-two hours from the time of the issuance of the writ (emphasis added).”*

The Executive Orders also authorized the state Supreme Court to shorten or lift, wholly or
partially, the suspension of deadlines. Accordingly, on October 3, the court issued a resolution
authorizing any court to proceed upon joint motion of the parties. Courts faced myriad
problems, however, as detailed in one account: “suspended funding for prosecutors and public
defenders, prisoners scattered around the state, about half the private defense bar gone, a flooded
evidence room, no jury pool, and a docket of thousands of pending cases.”™! Progress was
sluggish.

The lack of indigent defenders was particularly debilitating. Prior to Katrina, about 80
percent of defendants in New Orleans were represented by public defenders. When the storm
hit, the rug was pulled out from under the Orleans Public Defender Office, and not just because
S0 many attorneys evacuated: the office received three-quarters of its funding from traffic tickets,
court fines and fees, a revenue stream that literally evaporated with the onset of the hurricane.®
Accounts vary, but somewhere between four and ten public defenders remained available to
assist clients after the storm; the rest were laid off due to the sudden de-funding of their office.*

Thus, the system of public defense in New Orleans, already considered to be constitutionally

% |_A. CoDE CRIM. PROC. ANN. art. 354 (1981).

*! Brandon L. Garrett & Tania Tetlow, Criminal Justice Collapse: The Constitution After Hurricane Katrina, 56
DuUKE L.J. 127, 146 (2006).

% phyllis E. Mann, Hurricanes Katrina and Rita—A Year Later in Louisiana, CHAMPION 6, 7 (2008).

% |d. (four attorneys left); Garrett & Tetlow, supra note 31, at 128 (six attorneys); ACLU, supra note 1, at 88 (2006)
(75%, or about 10 attorneys).



inadequate, went from “underfunded and understaffed and underresourced in every possible
way” to a shadow of its former self.3* In the months following the storm there was only “a
handful” of attorneys available to represent thousands of evacuees and post-storm arrestees.*®

Under such dire circumstances, the near complete absence of the state Supreme Court
(beyond the authorization to other courts to proceed as appropriate, discussed above) is all the
more alarming. Located at 400 Royal Street in the French Quarter, Louisiana’s high court closed
its doors immediately following Katrina and declared a “legal holiday” on August 29 which
lasted until November 25.% Despite temporarily holding office in the First Circuit Court of
Appeals in Baton Rouge, the Court refused to open its doors, most notably in the case of Ansari
v. State.*” With thousands of prisoners being held beyond their release dates and without access
to courts or attorneys, a group of criminal defense lawyers, led by Phyllis Mann, former
president of the Louisiana Association of Criminal Defense Lawyers, began to file habeas
petitions in the rural districts around the state where prisoners were incarcerated.® Because they
were either overwhelming or annoying the rural judges, the attorneys then filed an appellate writ
to the state Supreme Court, on behalf of 40 prisoners, requesting an emergency opening of the

Court in order to centralize the habeas process. The writ requested that the Court either

% Mann, supra note 32, at 7; and see State v. Citizen, 898 So. 2d 325 (La. 2005) (criticizing deficiencies in public
defender funding that deny indigent defendants’ constitutionally protected right to counsel).

% Billy Sothern, Left to Die, The Nation, Jan. 2, 2006 (reporting that New Orleans “has no real public defender’s
office” or “prisons rights organization on the ground to provide meaningful oversight,” so that, “[b]eyond the
handful of volunteer lawyers, no one was there for” the 8,000 or more prisoner evacuees); Garrett & Tetlow, supra
note 31 (“A handful of criminal defense lawyers did respond immediately after the storm” and “interviewed
thousands of defendants to let them know that someone knew that they were there, to try to tell their families they
were alive, and to contact their attorneys.”). Potential volunteer attorneys from other states faced hurdles as well,
primarily because “if you walk into a criminal court in Louisiana you have got to be a bar member in Louisiana,”
and partly because “you [couldn’t] find hotel rooms or rental cars.” Patricia Maclean, A Tale of Disaster and Two
Courts, LAw.com, Nov. 8, 2005, http://mww.law.com/jsp/LawArticlePC.jsp?id=1131409397747.

% Press release, Louisiana Supreme Court (Oct. 25, 2005), http://www.lasc.org/news_releases/2005/2005-59.asp.
%" Supra note 6.

% Garrett & Tetlow, supra note 31, at 148-49.
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designate one court or a representative judge in each parish to handle habeas petitions.*® Without
explanation, the Court, in a 4-3 decision, refused to accept the filing, thereby effectively
suspending the writ for huge numbers of people.”> Without a centralized process, filing habeas
petitions for evacuated prisoners in each jurisdiction where they were held became a “nightmare
of logistics,” because, according to Mann, there were “few functioning courtrooms, no mail for
service and attorneys on both sides often unable to reach the hearing.”**

In an extraordinary session of the State Legislature three months after the storm,
Louisiana passed into law the power of the state Supreme Court to take the same steps Blanco
had, and suspend due process and habeas corpus rights during future emergencies.”” In the event
of emergency or disaster circumstances entailing “the displacement of thousands of residents and
the destruction of or severe damage to courthouses and other facilities supporting the criminal
justice system,” the Supreme Court may order any court to hold emergency sessions at an
alternative location.*® Upon the issuance of such an order, legal deadlines are suspended in the
affected jurisdiction for 90 days, or for additional time as determined to be necessary by the
Supreme Court.** Thus, Louisiana has significantly expanded the circumstances under which the
writ of habeas corpus may be suspended, to include all manner of natural and manmade causes.
Louisiana’s new emergency provisions extend well-beyond the “rebellion and insurrection”
criterion that has historically regulated suspension of habeas, and potentially provide for

indefinite suspension, as determined to be necessary by the Supreme Court. While presumably

the requirement of “destruction of or severe damage to courthouses and other facilities” will

%1d. at 148-50.

“0 Ansari, 913 So.2d 834 (La. 2005), and see Garrett & Tetlow, supra note 31, at 150.
*! Maclean, supra note 35.

“2 |LA. CODE CRIM. PROC. ANN. Arts. 944-45 (Dec. 2005).

“ Art. 944,

“ Art. 945,
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ward off another blanket suspension like the one issued by Governor Blanco, the impact of an

emergency suspension could be equally far-reaching if the New Orleans area is hit again.

3. ASSUMING A POSTURE OF MARTIAL LAW

Of the many disturbing issues that pervaded media coverage of New Orleans following
Hurricane Katrina, foremost in the minds of many was the impression that the city had devolved
into lawlessness. High-ranking officials, namely then-police Superintendent Eddie Compass I,
reported frightening tales of violent crime in the Superdome and on the streets. Reports of
helicopters being fired upon and rescue boats being stolen were widely circulated.* Media
coverage was dominated by footage and accounts of the “looting” that was taking place across
the city.*® These reports undoubtedly contributed to incidents such as one that occurred three
days after the storm, when police from the city of Gretna, on the west bank of the Mississippl,
met New Orleanians attempting to evacuate across the Crescent City Connection bridge with
threat of force, firing warning shots over their heads and refusing to let them pass.*’

Far less reported but more disturbing still was the subsequent realization that most reports
of serious and violent crime were simply false.*®> One month after Hurricane Katrina devastated

New Orleans, the New York Times front page featured the truth—that “fear exceeded crime’s

* See, e.g., In Depth:: Hurricane Katrina: Hurricane Katrina Timeline, CBCNEWS, Sept. 4, 2005,
http://www.chc.ca/news/background/katrina/katrina_timeline.html (reporting that, on September 1, “violence in the
region escalate[d], with rescue boats being stolen by marauders, and shots fired at helicopters that [were] bringing
out hospital patients”).

% See, e.g., New Orleans Mayor Orders Looting Crackdown, Assoc’D. PRESS, Sept. 1, 2005,
http://www.msnbc.msn.com/id/9063708; Jodi Wilgoren, Storm and Crisis: Voices From the Storm; What the
Hurricane Didn't Take, the Looters Did, N.Y. TIMES, Sept. 12, 2005, at A14.

*" The Bridge to Gretna: Why Did Police Block Desperate Refugees From New Orleans?, 60 MINUTES, Dec. 18,
2005, http://www.cbsnews.com/stories/2005/12/15/60minutes/main1129440.shtml.

%8 Jim Dwyer & Christopher Drew, Storm and Crisis: Lawlessness; Fear Exceeded Crime’s Reality in New Orleans,
N.Y. TIMES, Sept. 29, 2005, at Al; Matt Welch, They Shoot Helicopters, Don’t They?, REASON MAGAZINE, Dec.
2005.
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reality in New Orleans.”*® Police Chief Compass, who by that time had resigned under pressure
partly stemming from his role in publicly instigating many of the worst rumors, reported that
there were “no official reports to document any murder...rape or sexual assault.”° Sadly, as one

» 51 and

scholar has keenly observed, “audiences are invariably smaller for the retraction,
inaccurate images of New Orleanians have remained.

Beyond the role that genuine fear played in propagating these false reports, it must be
recognized that both law enforcement zeal and media coverage of “looting” were distinctly
racialized. Subsequent critiques have highlighted how black New Orleanians were primarily
portrayed as “looters” while whites were seen as “resourceful.” Indeed, as UC Berkeley
professor of law, Jonathon Simon, notes, “crime in the American imaginary is not color blind; it
is about black criminals and white victims.” Simon goes on to delineate three significant
impacts of this preoccupation with crime in the context of Hurricane Katrina: first, coverage of
“looting” and crime provided an effective counter to, and distraction from the enormity of human
suffering; second, “tough on crime” posturing by politicians masked a lack of leadership; and
third, many people abandoned their posts or rescue efforts when reports of crime surfaced. 3
One New Orleans-based community organizer linked the events surrounding the storm to the

city’s past: “this emphasis on ‘law and order’ has historically had a devastating impact on the

people of New Orleans. Locking people up in this crisis is cruel mismanagement of city

* Dwyer & Drew, supra note 48.

%0 |d.; and see Jere Longman, Storm and Crisis: The Police; New Orleans Police Superintendent Quits Amid
Criticism, N.Y. TIMES, Sept. 28, 2005, at A25.

>! See Jonathon Simon, Wake of the Flood: Crime, Disaster and the American Risk Imaginary after Katrina, ISSUES
IN LEGAL SCHOLARSHIP:: CATASTROPHIC RISKS: PREVENTION, COMPENSATION, AND RECOVERY, art. 4 at 4 (2007),
http://bepress.com/ils.

%2 Simon, supra note 51, at 3.

%% |d. at 9; and see Dwyer & Drew, supra note 48 (noting the “powerful role” that rumors like the following played
in rescue efforts: a team of paramedics was barred from entering Slidell based on reports of an armed mob who were
approaching in commandeered boats; ambulances locked down upon receiving word that a firehouse had been
looted of all its water; National Guard troops called to respond to a “sniper” that turned out to be a relief valve on a
gas tank; and two police officers who quit over reports that 400-500 armed looters were advancing.).
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resources and counters the outpouring of...support and concern for all survivors of Hurricane
Katrina.”*

In response to this misperception of crime, undue emphasis was placed on the need for
law enforcement to restore order. For the greater American public who looked on, false crime
reporting transformed disbelief at the appalling lack of response to the disaster into outrage at the
notion that people were taking criminal advantage of an already horrific situation.>® And this
outrage, combined with deeply rooted racial tensions, spurned a tremendous shift in the relief
effort, towards a perceived need to restore law and order. By focusing on a massive effort of law
enforcement and punishment, further suffering was generated in two ways: first, those who were
swept up and incarcerated faced abusive conditions and prolonged, illegal imprisonment; second,
an already faltering relief effort was further debilitated by draining valuable resources,
peoplepower, time and attention away from the urgent needs of thousands still stranded in New

Orleans.”® No single feature of the relief effort is more telling of this shift in attention than the

rapid construction of Camp Greyhound just one week after Katrina made landfall.

a. Evacuation-By-Incarceration

Assuming a posture of martial law amidst chaos, despair and unsubstantiated accounts of
violence, Louisiana officials’ top priority was the construction of a make-shift jail, Camp
Greyhound, located within the Greyhound bus station and train terminal in downtown New

Orleans. The effort was led by the Louisiana Department of Corrections, headed up by Warden

** Editorial, Looter Label Inappropriate According to Respondents of a National Poll, LA. WEEKLY, Nov. 7, 2005
(quoting Tamika Middleton, community organizer with Critical Resistance”).

% See, e.g., Welch, supra note 48 (quoting Tiger Woods: "it's just unbelievable...how people are behaving, with the
shootings and now the gang rapes and the gang violence and shooting at helicopters who are trying to help out and
rescue people.").

*® For an exhaustive account of the abusive conditions prisoners suffered at Orleans Parish Prison, Camp
Greyhound, and prisons around the state, see generally ACLU, supra note 1.
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Burl Cain of Angola State Prison. Prisoners from Angola were ordered to construct cages in the
back parking lot of the station, using chain-link fence topped with razor wire, where those
brought in would sleep on the pavement, guarded by correctional officers from Angola.>’
Constructed just five days after Katrina made landfall, Warden Cain called Camp Greyhound “a
real start to re-building” New Orleans.”® Camp Greyhound was one of the very first construction
projects undertaken in the wake of the storm, and arrests began immediately, in earnest.

Over 1200 people were cycled through Camp Greyhound during the six weeks it was
open,*® clear evidence that arrest and incarceration were a primary means of dealing with the
post-storm crisis. By all accounts, the vast majority of arrests were for acts broadly described as
“looting,” which ranged from acts of desperation such as taking much need supplies, to theft
born of opportunity; other common reasons for arrest included vehicle theft and resisting arrest,
acts which, respectively, appear to be directly correlated to the dire need to evacuate and
responsive to over-zealous law enforcement efforts, as well as curfew violations and public
intoxication.®® That so many arrests were made during a period when the city was “largely
empty and water logged” suggests that law enforcement was throwing its net widely and
operating at exceptional levels.”" Law enforcement officials “settled into a posture of undeclared

1262

martial law”®* and proceeded to engage in prophylactic arrest and incarceration strategies.®® For

those unlucky enough to be caught in this fray, the devastation wrought on their lives by the

> Tetlow & Garrett, supra note 31, at 144; lllegal Imprisonment Not Just For “Suspected Terrorists’—New Orleans
Man Held For 7 Months After Katrina, MOTHER JONES, Jan. 29, 2007,
http://www.motherjones.com/mojoblog/archives/2007/01/3374 _illegal_impriso.html.

%8 Alex Berenson, Storms and Crisis: Prisoners; With Jails Flooded, Bus Station Fills the Void, N.Y. TIMES, Sept. 7,
2005, at A20.

% Gwen Filosa, ACLU Sues Over Arrest, NEw ORLEANS TIMES-PICAYUNE, Jan. 27, 2007, at 1.

%0 By September 8, more than 200 arrests had been made: 178 for “looting,” 26 for possession of stolen vehicles, 20
for resisting arrest, 14 for theft and 9 for attempted murder.

¢! See Simon, supra note 51, at 1.

62 Garrett & Tetlow, supra note 31, at 143.

82 UC Berkeley Professor Jonathon Simon used this word to describe law enforcement efforts in an interview in
Berkeley, Cal. (Apr. 19, 2007).
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hurricane was made significantly worse at the hands of officials who supposedly had arrived to
help.

The enormous emphasis on arresting and imprisoning “looters” seems to be the product
of at least three factors. First, officials at all levels were deeply mistrustful of and discriminatory
towards those suspected of being “looters,” namely black New Orleanians. Second, a “tough on
crime” attitude reiterated at all levels of government implied that people should be stopped at all
costs from engaging in any behavior short of calmly surviving and patiently awaiting help.
Third, Louisiana had recently amended its looting laws to entail even stiffer penalties than they
previously had.

The first arrest and booking into Camp Greyhound is a story that corrections officials
lauded in the media, but one that can and should be reconsidered as an early indication of how
misguided the focus on law enforcement was. A man desperate to get out of New Orleans drove
up in a stolen Enterprise rental car, hoping to buy a bus ticket out of town.** Instead, he was
arrested and imprisoned at the newly converted jail.*> Other stories echoed this one, such as a
young man who used a public school bus and helped 60 people evacuate to Houston, only to be
called a “thief,” and a group who were arrested for fleeing the city in a stolen mail truck.®® One
New Orleans Times-Picayune interview included a Camp Greyhound guard’s telling response to

a prisoner’s complaint about wrongful arrest: “*it’s for your own good.’ If you stay in New

% Gwen Filosa, Looting Suspects Stationed at Greyhound Terminal, NEw ORLEANS TIMES-PICAYUNE, Oct. 9, 2005;
Camp Greyhound: Outpost of Law and Order, USA TODAY,
http://www.doc.louisiana.gov/Press%20Releases/KATRINA/Press%20Releases/USA%20Today%20Detention%20
Facility.pdf.

% Filosa, supra note 64.

% Storm Victims Steal School Buses to Flee New Orleans, Local6.com, Sept. 2, 2005,
http://www.local6.com/news/4929516/detail.html; Jared Wadley, Advocates Seek Due Process for Hundreds of
Incarcerated HurricaneVictims, THE UNIVERSITY RECORD ONLINE, Jan. 23, 2006,
http://www.umich.edu/~urecord/0506/Jan23_06/16.shtml.
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Orleans...disease is going to get you.””®" These stories exemplify a rather astonishing approach
to disaster relief, where the chosen method was evacuation-by-incarceration.

The harsh attitudes of officials at all levels as directed towards citizens accused of being
“looters” were striking given the catastrophic nature of the situation, and their anger appears
disproportionate upon re-examination. For example, Warden Cain warned a Times-Picayune
reporter who came see Camp Greyhound, “[t]hey might spit on you. They might have AIDS,”
and later confided that, “a looter to me is no different than a grave robber.”® This sentiment
mirrored that of the most prominent political actors at the time, including Mayor Nagin,
Governor Blanco, and President Bush, who implicitly and explicitly authorized the use of deadly
force against “looters.”® It also reflected Louisiana law, which calls for very harsh penalties for
looting, particularly during a declared state of emergency. Just prior to Hurricane Katrina, in
June 2005, the Louisiana legislature stiffened penalties for looting; Louisiana law now reads

Whoever commits the crime of looting during the existence of a [declared] state of

emergency...may be fined not less than five thousand dollars nor more than ten thousand

dollars and shall be imprisoned at hard labor for not less than three years nor more than
fifteen years without benefit of probation, parole, or suspension of sentence.’

The decision to place so much attention and energy on “looting” in the midst of a much larger

crisis that by most accounts did not receive adequate or appropriate response is questionable at

°1d.

%8 4.

% See Simon, supra note 51, at 1.

LA, REV. STAT. ANN. § 14:62.5 (2006). Additionally, per Louisiana Revised Statute 15:571.3, one who is
convicted of looting during a state of emergency is not eligible for diminution of sentence for good behavior,
ranking looting alongside the most violent and serious crimes on Louisiana’s books. It is unclear how many
individuals arrested during Katrina were charged and sentenced so severely. One account suggests that “most of the
8,000 prisoners either evacuated from Orleans Parish Prison or booked through Camp Greyhound were arrested for
misdemeanors, suggesting that looting was not always charged as such, or at least not always as a felony. Garrett &
Tetlow, supra note 26, at 148. However, some cases of “looters” receiving the maximum sentence have been
documented. See, e.g., Katrina Looters Get 15 Years in Prison, Assoc’D. PRESS, June 29, 2006 (reporting the case
of three people arrested for taking liquor, wine and beer from a grocery store, to whom “[t]he judge said he wanted
to send a message”).
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best. It begs the question, as Professor Simon implies, whether this was a deliberate diversionary
tactic to distract from a miserably failing federal response.”

Later reports, once the storm was a bit farther removed and clean up efforts had begun,
demonstrate an equally unnerving shift in arrest practices and incarceration at Camp Greyhound.
A report in the independent news outlet, the New Standard, offered compelling evidence that
arrests began to serve as a means of acquiring free labor.”® Referring to the make-shift jail as
“Camp Amtrak,” an interesting shift that might reflect the Greyhound Bus Company’s public
disapproval of the use of their name, one reporter described an abusive situation in which people
were arrested primarily for curfew violations and public intoxication, denied the use of a phone
or access to an attorney, then pressured to plead guilty and accept “community service.”"
Prisoners described being arrested on their own property for curfew violations, in public places
for criminal trespassing, and for public intoxication and battery after simply asking to be left
alone. " Asked about lack of access to phones, on guard explained, “I have a fax phone and |
have one local line [here], and that’s it.””> But most troubling was the account of a make-shift
courtroom on the second floor of the station, where prisoners were taken the morning after their
arrests. There, one public defender, Clyde Merritt, explained their options: plead guilty and
accept 40 hours of service, or be sent to Hunt Correctional Facility and wait a minimum of 21

days before being processed. Merritt then explained that he could offer no individual legal

advice; for that, people would have to retain their own attorneys (seemingly impossible given the

™ See Simon, supra note 51, at 9 (“[O]fficials from the White House on down suggested that the crime and
lawlessness was in part responsible for the failure of adequate provision for the refugees. [...F]Jacing a storm of
criticism for their lack of effective preparation...officials repeatedly issued tough sounding statements about
shooting and Killing looters....That [this posturing] should be successfully deployed in the face of a disaster which
has underlined the importance of basic civil governance was sobering but not surprising.”).

72 Jessica Azulay, Abuse, Forced Labor Rampant in New Orleans Justice System, THE NEw STANDARD, Oct. 15,
723005, http://newstandardnews.net/content/index.cfm/items/2475.
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lack of phone access). Under such coercive circumstances, it is easy to understand why most
accepted the labor (which was primarily spent cleaning police stations, courthouses and jails) in
exchange for a guilty plea. Those individuals now have a conviction on their record, regardless
of the merits of their arrest.”

b. “Guantanamo on the Bayou™"’

Those not released from Camp Greyhound were dispersed to several prisons throughout
Louisiana, where they were supposed to be arraigned and given the opportunity to make bail.
However, accounts from defense attorneys and others suggest that what happened to people once
transferred out of Camp Greyhound was anyone’s guess.”® With over 6,500 adults and youth
evacuated from Orleans Parish Prison days after Katrina hit, and an additional 1,200 or more that
were booked through Camp Greyhound, defense attorneys estimate that at least 8,000 prisoners,
the majority of them pre-trial, were displaced into jails and prisons around the state and
subsequently denied access to attorneys, courts, and often, any information about their case or
exactly why they were being held.” For those who were given a bond hearing after being
transferred out of Camp Greyhound, defense attorney Phyllis Mann reports that, rather than
releasing people back to New Orleans or providing a means to be reunited with family members
who had been evacuated, local judges set bonds higher than many could pay.® As a result of this
over-charging, some people accepted guilty pleas in order to be released.** Many others,

however, were not even given that chance.

*1d.
"7 See Parker, supra note 27 (quoting defense attorney Neal Walker who helped gain the release of more than 1,500
prisoners following Katrina).
'8 See generally Mann, supra note 32; Garrett & Tetlow, supra note 31.
™ Mann, supra note 32, at 6.
:(1’ Garrett & Tetlow, supra note 31, at 145.
Id.
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Defense attorney Mann, perhaps the key player in sorting out who was incarcerated,
where and why in the year or more following Katrina, identified that individuals who were
caught in legal limbo after the judicial system collapsed fell into several categories. Of those who
were arrested before Katrina, some were being held beyond their release dates or the maximum
amount of time to which they could have been sentenced; some had been unable to post bail
before the storm and lost in the shuffle afterwards; some had been arrested so soon before the
storm that they had never seen an attorney. Of those who were arrested during and after the
storm, some fell into the same categories as above (i.e. serving more time than they maximally
could have been sentenced to); some had never had a bond hearing; some had been unable to
post bond and subsequently had no access to an attorney. ® More than a year after the storm,
Mann wrote that people arrested in New Orleans continued to do “police-sentencing time”
(waiting 45 days on a misdemeanor or 60 days on a felony before the D.A. decided not to
prosecute®); “DA time” (for those unable to post bond because of over-charging); and “Katrina
time” (sitting in jail since being evacuated, even well beyond release dates).®*

Some of the stories of those incarcerated during the Camp Greyhound period were
particularly egregious and have subsequently been exposed by the press.®** The vast majority,
however, suffered silently as the judicial system slowly rebooted. The pace of the effort to
identify those who were incarcerated, locate them, and dispose of their cases periodically drew
fire from the criminal judges once they became aware of the situation, but threats to release

people whose constitutional rights had been violated were largely empty. Ironically, some of

821d. at 149.

8 As a means of comparison, consider San Francisco: the District Attorney must make a decision within 72 hours on
whether or not to prosecute someone brought in on a felony offense; those arrested on misdemeanor charges must go
to court on the next business day.

8 Mann, supra note 32, at 8.

% See, e.g., Laura Maggi, Inmate Lost in System Resurfaces: After 13 Months He Gets His Day in Court, NEw
ORLEANS TIMES-PICAYUNE, Nov. 29, 2006; Gwen Filosa, ACLU Sues Over Arrest, NEw ORLEANS TIMES
PICAYUNE, Jan. 27, 2007.
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these threats may only have further slowed the process of achieving justice for those still locked
up. In February 2006, Chief Criminal Judge Arthur Hunter halted all criminal proceedings in his
courtroom, stating that, “for all practical purposes, the public defender program no longer
exists.”® Three months later, then fully nine months after the storm, prosecutions in most cases
involving public defenders remained suspended, and Judge Hunter began threatening to release
some people® and order charges dropped against as many as three thousand who had been
released but still faced charges.®® The only actual step Judge Hunter took, however, was to
release four people due to inadequacy of counsel on October 6, 2006.%° Scores of others
continued to have their due process rights violated.

Thus, the impact of the mass arrests and incarceration that occurred in the wake of the
storm rippled for months stretching into a year. The result of martial law and “tough on crime”
posturing was to break the back of Louisiana’s judicial and public defense systems, whose
members, like those who were locked up, needed also to rebuild their own lives. For this reason,
the punitive nature of disaster response in post-Katrina New Orleans caused far more suffering
than it prevented. Those who were victims of this collapse of justice are owed a remedy that will

help them rebuild their lives.

3. CoNCLUSION: THE NEED TO REMEDY
There are essential lessons to be learned from Louisiana about the appropriate way to

respond to emergencies or disasters. Chief amongst these should be a memory of the systemic

8 Michael Perlstein, Public Defender Cases in Limbo: Indigent Program Broken, Judge Says, NEw ORLEANS
TIMES-PICAYUNE, Feb. 11, 2006.
8 eslie Eaton, Judge Steps In for Poor Inmates Without Justice: Judge Arthur L. Hunter Jr. has Suspended
Criminal Prosecutions in Most Cases Involving Public Defenders in New Orleans, N.Y. TIMES, May 23, 2006.
:z Garret & Tetlow, supra note 31, at 152.

Id.
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injustice done to thousands of New Orleanians imprisoned before, during and after Hurricane
Katrina. The impact of over-zealous arrest practices resulting from the pretense of martial law,
and complete debilitation of the judicial system had grave consequences for thousands of
incarcerated individuals, and threatens to have the same impact on untold numbers during future
emergencies. Indeed, emphasizing law enforcement as a key component of disaster response
seems fundamentally incompatible with the disruption of normal judicial processes in an
impacted region. The experiences of those who were locked up during and after Katrina
illustrate that there is no way to guarantee the constitutional rights of those who face arrest and
incarceration if their judicial system is incapacitated or functioning at below-normal levels.
Thus, it is simply untenable to increase law enforcement efforts at the same time that the judicial
system shudders, buckles or shuts down.

Crucial resources—such as peoplepower in the form of time and energy, emergency
assistance and funds, and physical necessities like food, water and transportation—are much
better employed in efforts to assist people in evacuating. Responding to the stress- and
desperation-induced decisions people make in the midst of catastrophe by arresting and
incarcerating them is not only inhumane but inefficient and wasteful of these resources.*
Further, arresting people for acts classified as municipal or low-level criminal charges (such as
curfew violations, trespassing or public intoxication), and putting them in coercive situations
where they are pressured to plead guilty and accept forced labor should quite simply be
prohibited. The “constitutional crisis” precipitated by Hurricane Katrina suggests that law

enforcement efforts during disaster response should never take priority over rescue efforts,

% Garrett & Tetlow, supra note 31, at 161, suggest that criminal justice actors in New Orleans should have
reconsidered over-criminalization in order to improve their emergency response: “[w]hen an emergency sorely
stresses the public order, expending criminal justice resources on minor infractions has a greater relative cost to
government, but worse, incarceration imposes a greater social cost on families already strained and separated during
an emergency.”
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emergency assistance, or evacuation. The fact that scores of New Orleanians now have
permanent records of their arrest and conviction during this catastrophe is inexcusable.

Those who suffered in Louisiana are owed a remedy, and the most appropriate
possibilities are clemency or record expungement. Louisiana provides for the right to clemency
under Article IV, Section 5(E) of its constitution, and statutorily provides for expungement. A
decision to grant clemency in Louisiana is primarily within the authority of the governor,
provided there has been a recommendation from the Board of Pardons.”* Clemency decisions
are not reviewable by the courts.

For some who were arrested before, during or after Katrina, the much simpler remedy of
record expungement may be available. Louisiana statute provides that any person who has been
arrested of a municipal or parish ordinance, or a state statute classified as a misdemeanor may
move for expungement of the arrest record “if the time limitation for the institution of
prosecution on the offense has expired, and no prosecution has been instituted.”* If there
remain any individuals who have not been formally charged, record expungement would be most
suitable to their cases.

Pardon is more politically fraught remedy, but equally appropriate. Louisiana grants two
types of pardon. First Offender pardon is granted automatically upon an individual’s completion
of a sentence, and the effect is to restore full rights of citizenship to that person.** More
appropriate to those who were incarcerated during Katrina, however, is Gubernatorial pardon.
Gubernatorial pardon restores a person to the status of innocence, completely forgiving the crime
and all consequences of conviction. This form of pardon must be recommended to the Governor

by the pardons board. Louisiana’s Board of Pardons consists of five members, at least one of

LA, REV. STAT. ANN. § 15:572 (2003).
% LA, REV. STAT. ANN. § 44:9 (2006).
% § 15:572.
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which is submitted by a designated victim advocacy group, and all of whom must be confirmed
by the Senate.** At least four of the five must approve an application for pardon in order for a
recommendation to be submitted to the governor.*

Given the gravity of the abuses suffered by prisoners doing “Katrina time,”*® and the
uphill battle they already face in order to rebuild their lives, Gubernatorial pardon is appropriate
and overdue. In making the case for clemency in another scenario (for women who Kkill their
batterers), Linda Ammons articulates why the “fallibility and inflexibility” of the legal and
criminal justice systems justify the power to grant clemency:

Executive clemency exists to afford relief from undue harshness or evident mistake in the

operation or enforcement of the criminal law. The administration of justice by the courts

IS not necessarily...considerate of circumstances which may properly mitigate guilt

(emphasis added).”’

Ammons notes the uphill battle that must be fought in decisions to grant clemency, for
Governors face a daunting public relations barricade—namely, the danger of being called “soft
on crime.”® Nonetheless, the available justification for pardon in the case of Katrina victims is
strong, and could be powerfully employed by a governor with the will to do so.

A grant of clemency theoretically means that a governor has determined that, in so
granting, justice and the interests of the public will be better served.” A Louisiana governor
could work around the negative messaging of being called “soft on crime” by framing the

decision to grant clemency in the context of helping victims of Katrina rebuild their lives. A

considerable amount of sympathy already exists for those who were displaced by the storm, and

% LA. REV. STAT. ANN. § 15:572.1 (1997).

% §15:572.1.

% For an exhaustive account of the abusive conditions prisoners suffered at Orleans Parish Prison, Camp
Greyhound, and prisons around the state, see generally ACLU, supra note 1.

°" Linda L. Ammons, Discretionary Justice: A Legal and Policy Analysis of a Governor’s Use of the Clemency
Power in the Cases of Incarcerated Battered Women, 3 J.L. & PoL’Y 1, 30-31 (1994).

%1d. at 35.
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the governor could capitalize on that general feeling. More pragmatically, the governor should
argue that the welfare of affected families will be better served if they are reunited, and if family
members do not face additional hurdles to getting reestablished by virtue of having criminal
charges on their record. By restoring victims of Katrina to “innocent” status, the informal effects
of felony disenfranchisement would be mitigated; eliminating charges from people’s records
would ensure access to social services such as public housing, food stamps, public health
benefits, etc.

Granting pardon to such a large number of people would be unprecedented. But then,
many aspects of Hurricane Katrina have been unprecedented, namely the systematic way in
which thousands of people’s constitutional rights were violated through prolonged and illegal
imprisonment. Logistically speaking, granting pardon on such a scale might require some sort of
modification of the process, or perhaps a different process altogether, that would not require each
individual case to be taken in front of the Board of Pardons. Arguably, this particular instance of
pardon would be better handled by the Governor acting on her own volition, or by enactment of
the legislature. Furthermore, as discussed above, making the case for amnesty would require
careful framing, and might best be centered around the importance of reuniting families and
further assisting their efforts to rebuild their lives. Widespread denial of liberty was a prominent
feature of the response to Hurricane Katrina. It is a travesty that has not received sufficient
attention, but this lack of awareness must not dissuade an official move to right some of the
wrongs done those who were swept up in the post-Katrina law enforcement net.

Granting a remedy to those who suffered would also have important implications for
future disaster relief efforts. The injustice done to so many people after Hurricane Katrina must

not be repeated by taking a similar approach—that of informal martial law—next time. Formally
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acknowledging that the “circumstances [of a disaster] may properly mitigate guilt” when people
are driven to new levels of desperation would leave an impression not only on lawmakers and
elected officials but on the national consciousness—and may cause many of us to reconsider

what our priorities should be the next time disaster strikes.
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